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| Duncombs Ini Church. Mich, n b Will. 3 B. R. = 1 2 


7 
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c 11 0 N * Warden of * Fleet. The N gan fibi Guardian [FF Fleet 3 
omnibus adv. ad bill. pred. pleaded he was an Officer of the Court of Privilege, PI. repl. quod 

| Common Pleas, and that no Officer of that Court can be ſued Pre- n uu Hy 
N ter, uam cor. Juſtic. de C. B. Plaintiff replies quod tempore exbibitionis M Ray. 05. 8. C. 

bille the ndant was in Cuſtod. Mar. Mareſe.' in quodam e debiti ad feb. S fy . 103. Holt 
A. B. To this it was demurred, and the Court held, 2 88. Far, 105. 

1. That Want of a prout patet per record. is onl Matter * N 5 helped Want of praut patet per 

by general Demurrer, becauſe without ſuch * 5 jug if a Record be pleaged, _ 3 Lev: 152. 

the other Side may reply Nut tiel record. We 2 eh 275. 1 n 1 This i 2 —— 7 


no Plea after Imparlance. uam. 34. Far. 106. 
„alk. 520, 545, 565. 
1 Lev, 54. 2306 190, 197: Styl, 197, 385. 1 Ld. Raym. 957 0 * 18a. 738. 
2. Though a a Bill 2 filed == the Warden as in Cuſtody, he may plead Us in Cuftod. Mir. avera 
his Privilege; for per Hol. C. J. the Difference is, where à Perſon is here in ac- ſon, Priv. 3 Lev. 343. 
tual Cuſtody, he is liable to all Actions; but if he be here only upon Bail, he 4 Ro. be Hard. 8. 
may plead his Privilege, for the Sheriff cannot take Notice of his Privilege ; ſo * er 
that he muſt give Bail. Alſo this is no Plea to the Bill, but to the Juriſdiction; e er nid N94 
= the Clauſe of Salvis 2 Sc. ought to be to the ee te .be Its 
e Bill. ＋ 7 n Oni 1 


Peaſe verſus Parſons. Mich. 8 Win. 3: B. R. 


Ru, 


N an Aion verſus Parſons, he pleaded on e nnn 


Regis de B. wat OE fr r N br v wart 4 A -fuit temp. impetr. brevis, 


| 475 awarded. to! ill. Foſt 6. Mod. Caſes, 
1 105 0 e . r 11 


2 — Bodinner. Hin. g will. 3. 'B. R. Rot. 382. 1 1 14 
| Ray. 2 8. 8 pwolls % 060M noguy | 


* 
2 A 2 © 4 Su 
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ODINNER being: an Attorney ef * bd by . 8. Phivilegs Os 
in B. R. and gave Bail, and was declared againſt as in cuſtodis: The fame 1 B. 1 - 
Term one Jones ory a Declaration by the By againſt” him; * which he de e r 
pleaded his Privilege - Plaintiff rephed,. that the [Defendant was in uflod. Mar. Adtion. 15 jos, 370. 
at the Suit of F. S. and was delivered out to Bail, and that Gong the . Poſt. 173. 5 Mod, 
nuance of that ſuit he”exhibited" his: Bill Cuſ. Car, &c. Def Yo M. Comb. nd, 37h; 
demurred; and it was urged” pro e Des Ther the Beiden had allowed the | i 


25 


Turikteton of the Court by giving Bail, and had waived his Privilege, 2 Re. 27 2 4. 1 bu 
t per Cur. Defendant might plead his Privilege to the firſt Action, for he c p 2705 be cla 4 
here by Coercion, and had no O to claim Privilege till now; ang 2 e, eee 
therefore though a Man be in Cufed. Mar. one may claim Conuſance.. 12 All. Bg N 
27 H. 6. 7. e a . 
* 27110 | T nen ; e g Wi;9 1M 
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3 Lev. 343. 2 Roll. Abr. as to J. S. than he was to the firſt Plaintiff, when the ſecond Suit is topp'd on the 

; Action of the firſt Plaintiff; and 'tis clear the Defendant might plead his Privilege 

to the firſt Action, notwithſtanding his being in Cuſtod. Mar, Yet the Court 

held, that if it had been waived as to the firſt Action, it would have been 
waived as to the ſecond alſo. | | | 


Newton verſus Rowland, Mich, 1 „ Wil 3 
dn Raym. 533. 


(4 | | Fi 
Oy eee F NDE B. Aſumgſit for 100 J. againſt the Defendant as Executor; he pleaded 
as Executor, & over- ruled. in Abatement he was an Attorney of the Common Pleas, and prayed his 
2 Sid. 157. Poſt. 7. Privilege, but was ruled to anſwer over; for his Privilege extends only to Ac- 
Noy 68. 2 Lill. 370. tions brought againſt him in his own Right. Vide Hob. 177. An Attorney was 
Poph. 329. 2 Rol. 275, ſued as Adminiſtrator ; he pleaded in Abatement that he was an Attorney de C. 


. 2, Caſes B. R. 316. | 
5. 6. Po, 7 18. 31%" B. and a Reſpondeas ouſter awarded. 


B. R. Rot. 197. 1 Id, 


Weſt verſus Sutton. Paſchæ 1 Ann. B. R. 2 Ld. Raym 853. S. C. 


. s * 117 WF 8 . f #4, * 2 1. % Ss : . oF PR. 
e, A A Scire facias was brought on a Judgment in Aſſize, for the Office of Mar- 
d | 


Where the Replication | 1 EXFS { 
mult conclude Al pais, an ſhal ; the Defendant pleaded in Abatement, that the Plaintiff was an Alien 


where with Averment. Enemy; & bdc, Sc. Plaintiff replied he was a Subject born, /e. at ſuch a Place 


Vide Mod. Caſes 57, 91. in England. Et hoc paratus eſt veriſcare: Defendant demurred. £1 per Hol C. 


Far. 51, 53, 105 J. The Plaintiff ſhould have coneluded to the Country; for where Alien hee is 

Vent. 2 10. Co. Lit. 126. ; 3 15 ren 

Dyer 121. Pl. 14. Holt z. Pleaded in Abatement, tis triable where the Writ is brought; for Which Reaſon 

S. C. dhe Replication muſt conclude to the Country. Aliten where Alien nees pleaded 
in Bar, therefore in that Caſe; the Replication muſt conclude, E. boc paratus Ul: 


Matter of Diſability. Fj verificare.- es ace To 25 | f { 4 5 oY A 
2 _ — 3 2. This cannot be pleaded in Abatement: to the Scire facias, becauſe it was 
pleadable to Sci. fa. on pleadable in Abatement to the Aſſize: He ſhall not diſable the Plaintiff from 


Judgment. 1 Sid. 182. having Execution, ſince he admitted him able to have Judgment : Ideo conſiderar. 
Poſt. 4. 274, Cumb. 86, eſt quod reſpondeat. ; ; L 3. 8 ' Ot 
$34. Co. El. 20830 PL: ini ft IT : | 

7.575. Pl. 20. Cro. Lit. 


— 


OM Brookes ver ſus Stroud. Paſchæ 1 Ann. B. R. 


9 
3 663 3 WO Executors ſued, and ſet forth to be Executors, and that they themſelves 
Action by Two Executors, 1 proved the Will; but upon the Probate ſet forth, it appeared that only one 


and Probate by one, held proved the Will: Defendant pleaded: this in Abatement ; /ed Reſpondeas ouſter 


o 1 5 d ſt 2 44 ' a ++ | . 
prom "IP Aer a. awarded, for both have the Right in them, and he that did not prove may come 
Velv. 130. 2 Saund. 213. in when he pleaſes, but cannot refuſe during the Life of him that has proved. 
9 Co. 37. a. 1 Rol. Rep. | | ce Ft, 
176. Swinb. 358. Br. Executor 117, 168. Plowd. 184. b. Wentw. 59, 60. 1 Rol. 907. Cro, El. 92. Dyer 160. Pl. 42. 


Smith verſus Villars. Trin. 1 Ann. B. R. 


* or 
— . 
* 


In eivil Attions not ne- ILL ARS was arreſted as J. Villars: Armiger, and pretended himſelf to be 


ceſſary for Defendant to 


0 FPoarl of Buckingham ; and upon a Motion the Queſtion was, how he ſhould 


_ na bop e hy put in Bail ſo as not to eſtop him. Et per Cur. He need not join in the Recog- 
be diſpenſed with by the nizance, and then there is nothing to eſtop him: In Civil Actions the Defendant 


. 


Court. Poſt. 47. Far. 38, is Rot of Neceſſity: to be joined in Recognizance, as in Criminal; and even there 
104. Cumber. 65, 184. upon Motion we allowed the Earl of Banbury, upon an Indictment, not to join 


v 1 


3 Salk, 235, 6 Mod. 80, in a Recognizance, but to find others who gave Bail for him, by the Name 


303. 3D. 286. P:18* of G.'Knowles, Eſq; for their Act could not conclude him. | 
| + 3:4 N f 4 AP y 12 Id 8 4. N. | , 2 | 75 . | \ 


Croſs verſus Bilſon.” Hill. 2 Ann. Intratur Trin. 2 Ann. Rot. 146. 
* de r 


wn: e a in TN Replevin the Plaintiff declared for taking his Mare apud; H. in quodam, loco 
Jud. & ro feld as  .  ?hidem voeat. the King's Highway; Defendant veni & defendit vim & jnjur. 
auſe concluded in Bar. Cc. Et ut ballivus, Ec. bene” cognoſcit captionem. eque pried. in quodam loco voc. the 


4 


103, King's Highway, & juſte, e. quia it was the Freehold of my Lord Lemſter, 


Far. 53, 105. Cumb. Se, abſque-hoc, that he took the Mare in the Place called the King's Highway 3 
8 et hoc Se. unde pet. Judicium & retorn. que pred. Plaintiff replies Juſt. cegnaſcere 
non debet quiã dic. quod cepit equam pred. in loco wacat, the King's Highway, & hac 
pet. quod inquiratur per patriam; Defendant demurs, and therein concludes, Et 
us prius pet. Judic. & quod narr. pred. caſſetur. Plaintiff joins in Demurrer. 


Per 
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Per. Cur. 1. This Plea or Cognizance concludes in Bar; for pet. Judicium & 1 Lev. 312. 1 Lut. 34, 
retorn. was in Bar at Common Law, Damages are only by the Stat. 7 H. 8. c. 4. 35+ 3 Lev. 99. 
21 H. 8. c. 14. Before the Judgment was only to have a Retorn. And Priſal + COT 
in auter lieu is but Matter in Abatement, which cannot be pleaded in Bar; and Show. 44 155. 
the Concluſion is upon the whole Matter N 8 eat 
* 2. If the Demurrer was in abatement, then it was a Diſcontinuance, and tbe P. 4. 
Plaintiff might take Judgment; but nevertheleſs he was not bound to do it, Show. 155, 255. 3 Mod. 
and therefore had his Election, and might join in Dumurrer; and the Court upon 8 708 Defendant makes 
this Joinder ſhall give him Judgment in Bar; for the Court is not hindered by Pen r 
| | 4 . p 1 y 
the. Concluſion of the Demurrer in Abatement to give Judgment, as of Right take Judgment, or join 
they ought, upon the whole Record, © © in Demurrer. 1 Sid. 389. 
3. This Demurrer might be taken for a Demurrer in Bar, becauſe it concludes Far. 97, 124. 1 Mod. 
ut prius pet. Judicium & quod, &c. and the Court will reject the & quod, Ic. as N — 35 : =, | 
being idle and repugnant. Judgment pro Quer. after ſeveral Motions and Debates. oz. 3 Saik. 283. S. C. 


Pengelly pro Quer. Salkeld pro Def. 


o 


Ode verſus Nordliffe, Mich. 1 Ann. B. R. a Ld. Kam. 369. 8. C. 


TN LE A chat he was Attorney de C. B. and ought not to be ſued Alibi abſque Replication * Plea in 
P conſenſu; Plaintiff. replied, he did conſent and laid not a Venue where, and 1 ill, for want 
therefore bad. Per Cur. | | ö b pos enue. Vide Record 
| E 15 707. Far. 104. S. C. 
Haywood verſus Davies & al. Mich. 1 Ann. B. R. Rot. 344, | 


RES PASS verſus A. & B. for taking a Pail of Water out of the Plain- Defendant "al plead 
tiff's Well; A. & B. pleaded in Abatement that B. was Tenant in Com- in Abatement Tenancy in 
mon with the Plaintiff of the ſaid Well; Plaintiff replied he was ſole ſeiſed, ab ſque gee cn wh; ug but 
hoc, that he was Tenant in Common with the Defendant B. Ez de hoc pon. ſe ſuper Cro. El. 5 14. 3 Sol 
patriam. To this it was demurred, and a Reſpondeas oufter awarded; it was agreed 708. Vide Admiralty 1. 
that in Treſpaſs the Defendant cannot plead in Abatement, that himſelf is Tenant Sir Joſia Child's Caſe. 
in Common with the plaintiff, becauſe he may give it in Evidence; but on the er N N W. 5 2 
other Side, he may plead that another is Tenant in Common with the Plaintiff, ment, and ee ee 9 
for that will not prove him Not guilty: But the Point inſiſted on was, Whether Country. Ante 2. 
the Plaintiff ſhould not have concluded his ab/que hoc with an Averment : And Far. 53, 105. Cumbr. 
the Court ſeemed to think that where an ab/que hoc comprizes the whole Matter 44 * hy ro 1 2 
generally, as abſque tali cauſa, it may conclude & de hoc pon. ſe ſuper patriam; but kd r 
where it only traverſes a particular Matter, as abſque lali warranto, Ic. it ought 
to be averred ; but the chief Juſtice thought not this ſuch a particular Matter as 
need be averred, for tis to maintain his Writ. } Vide Dy. 333, 353- 1 Brownl. 
1 Lev. 261, 2 Keb. 380. ny un ln lg | 
Michaelmas, 1 Ann. B. R. l 
LI PON a Reſpondeas ouſter, the Defendant pleads the general Iſſue; the L411] 
AA Plaintiff ſhall ſign Judgment if the“ Defendant's Attorney on re-delivering * P. 3. 
back a Copy of the Iſſue will not pay for it; and it ſeems the old Courſe was, Far; 51. 
to deliver in a Copy of the whole Record; viz. the Declaration, Plea in Abate 
ment, &c. and Iſſue; but the Court made a Rule for the future that a Copy of 
the Narr. and Iſſue ſhould only be paid for. Per Cur, b 


Preſgrave verſus Saunders. Mich. 2 Ann. B. R. Intratur Mich. 1 Ann. 6 Mod. Rep. 81. S. C. 


FL. | | Hoke. 562. 3 Ld. Ray 
= 2 * ERCY St Rot.. 467. 1 | LS” | ' 984. S. CG. ' 4 _—_ 
DEPLEVIN for ſeveral Goods taken in a Chamber in Devereux-Court z De- ys bh 


** fendant pleaded A#io non quia dic. quoad ſuch and ſuch, proprietas eorum fuit Replevin; P toperty in a 
1% Def. abſque boc, That the Property of them was in the Plaintiff, & hoc paratus 2 En 
eft verificart, - & quoad others dicit quod proprietas eorum fuit in quodam Richardo at Election. Pot 94. ia 
Frith, abſque Boe, quod fuit querenti, & hoc paratus eft verificare. Unde pet. Fudic: fi 2 Cre. 519. Carth 243. 
pred. Quer. Actionem ſuam babere debeat, &c. pet. etiam retorn. bonorum, &c. cum Mod. Caſes 69, 103. 
dampnis, &c: Upon Demurrer Mr. Ward objected, that Property in a Stranger 

ought to be pleaded in Abatement, and not in Bar. Cur. Contra: It has been ad- 

judged otherwiſe, and the Law is otherwiſe, for it utterly deſtroys the Plaintiffs 

Action: And whether the Defendant or a Stranger have the Property, tis all one 
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** tl 4 MoS — 


to the Plaintiff ſince he has 1 it not. Vide 31 H. 6. 12. 39 H. 6 3 5. E Lev, _ 
x Yen: 249. | E ere 


Vide Record, Page 705. x 


e ak. 20 Baff of Baby 1 95 Wood: Mich. 2 Ann. B. R. Rot. 398: 50 


+ |; C. 3 Salk. 20. 

olt. 1. 

4 (331 JN a Homine replegiando Defendang appeated "ey pleaded in Aba it that 

ag = of HO Oe ' there is no Addition of Place, ill, or Hamlet: ime ye demurred ; for Re: 
FÄ Plevin is not vi & armis, and in Actions vi S armis Proceſs o N N la 0 

5 005. F 112 re and no Addition is neceſſary where ſuch Proceſs lay not: And the 25 E Boas 25 
Exigent given in repl. by does not extend to Replevin. Et per Cur. Proceſs of outlawry lies in | 

Statute of E. 3. and the King may have a Fine. J. 25 H. 6. 6. 2 Ko. $805."n; /. 1 Ia. 128. Fy 

Pb. 228. N. Br. 220. H. But this is not by Common Law nor upon the Origi- 

nal; but the Statute of Edw. 3. gives the Exigent, and that is upon the Pluries 

returned ; for the Original is viccuntiel, and is determined: The Words of the 

Statute of H. 5. are, "In every Original in Aktion Pirſonal whereon Proceſs of Ex- 

zgent lies, &c. That Statute is conſtrued ſtrictly. And an Aſſize of Novel diſſeifen 

Original in Statute of is not within it, tho? the King ſhall have a Fine; and Exigent lies, becauſe tis a 

8 I ſuch mixt Action. So here it muſt be ſuch an Original as the Court does proceed 

Original as the Cour upon, not ſuch an Original as is determined; for the. Court does! not proceed 

upon that: In this Caſe the Original Replevin is vicountiel, and the Court proceeds 

£ upon the Pluries; therefore the firſt, Replevin needs no AddKion within the Sta- 

* £0 tute ; and where the firſt Writ is without“ Addition, it cannot be neceſſary in the 

Where one Proceſs is ſecond ; nay *tis ſo far from that, that the inſerting ſuch an Addition would viti- 

22 on another, the ate the ſecond Writ; for where any Writ or Procels is founded upon a former, it 


atter muſt purſue che for- muſt purſue the former, and cannot vary: Er per Piel, An Addition Was never 
mer exactly. Mod. 


Caſes 85. 4 Mod. 347. ſeen in a rene De bomine rn HON | A 5 e 


Noy 135. | 7 ; © U 
6 Mod. 105. S. C. 2 Ld. Lett verfuts Mills. Hill. 2 Ann. B. R. 

Raym. 1014. by the Name 

Nats ver. Milla. D* EF E N D ANT pleated 4 in Abatement quod ſuſcepit e Mibuarem & 
Plea; ld epi . jam Miles exiſtit; and upon Demurrer it was held, Firſt that q ſuſcepit 
nem militarem, &c. ivy Militarem, c. was a very proper Way of exprefling he was made à Knight, 


Matter that concerns the V. Statute de Militibus; and that Miles without Addition is a Knight Bachelor. 


\ 


the Writ is the Point of Benjamin Mulden; Plaintiff replied, He was called and known by the Name 


Perſon ** not u nes 2. That there needs no Venue where he was dubb'd; for any thing that concerns 

__ ce tal Bis his Perſon ſhall be tried where the Action is laid: Yet at laſt a Reſpondeas auſter 

5 | 0+ awarded, quia not ſaid he was Ms betore, or at the Time of the be ex- 
ans 


6 Mod. 115. by the Name Holman verſus Walden. Hill. 2 Ann. B. R. 
of Walden ver. Holman ' 


225. Holt 492, 563. AC TION of the Caſe was brought for Words againſt Z Benjamin allen; 
8. C. Defendant po in. Abatement that he was baptized by the Name of 
1 5. * * Jobn, & per nomen & cognomen de John Walden ſemper, Cc. cognitus & vocatus 
Traverſe e the Name in fuiſſet, abſgue hoc, that he was called or known by the Name and Surname 


the Plea, But both that Surname of Benjamin Rm & boc petit quod inquiratur per patriam: Defendant 
and 3 are demurred, and it was urg'd that the material Part of the Plea was the Name of 
2 Baptiſm, and that he could not have another Name; and that the Trayerſe was 
needleſs and frivolous, and the Matter precedent was the Subſtance of the Plea: 
To this Opinion Powe! Juſtice at firſt inclined; but at laſt a Reſpondeas ouſter was 
awarded per tot. Curiam; for Per Holt C. J. one may have a nomen & cag no 
Inſt 3.2. Cro. Jae. 558. that never was baptized, and thouſands in fact have: Alſo one may be bapt ized 
4. 50 DE by the Name of A. and be confirmed by the Name of B. as Sir Francis for 'p was z 
8 rg = 165, not that he thought the firſt Name — Alſo he thought it would not be a 
28. 2 Salk. 451, 512. ſufficient Anſwer for the Defendant to ſay he was baptized by the Name of A. 
Poft. 50. 6 Co. 53. without averring alſo, that he was ever called and known by "has Name: — 
— wad Ney 135. ſuppoſing it had been a ſufficient Anſwer without more, yer ſlaying he.was 
; tized, &c. was no more than Inducement, Which is waived by the Trex: 
{RL e e chat the Effect of the Plea is that the Defendant was never called 5 Namę 
of A. B. and the Chief Juſtice ſaid that the e Fae eee gg and — 
eee I PROTON By — 
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Abatement. 


* Lepiot verſus Browne. Hill. 2 Ann. B. K. eh an a Hole 4 
A NE brought up by Habeas Corpus, and in Cuſtod. Mar. was declared s Want of Addidon plead- 
by the Name of A. B. de D. in Cuſtod. Mar. Defendant pleaded in Abate- ed to a Bill. 2 Inſt. 670. 
ment, that his Father lived in D. likewiſe, and that his Name was A. B. and ſo Additions at Common 


becauſe there was no Addition pet. Jud. de billa; and it was urg'd that though Law by Senior and uni- 


g ; * 2 3 ; or. Where no Additio 
this be by Bill, and not within the Statute of Additions, yet by Common Law the Father "oe Jed D ra 


there ought to be an Addition to diſtinguiſh Father and Son, viz. Junior and ma facie, . Hob. 330. 
Senior; and if the Son be ſued, there ought to be an Addition; , aliter 9 the Any | aer, yg Aan, 
ather. Vide Raft, 310. 3 H. 6. 54. 65. 37 H. 6. 29. J. a. 4 E. 3 31, 8 E. 3. ines me Terſen makes 
5 21 H. 6, 26. 6. 5 % 4. 25. Per ul . 4 Father al, $n are both OE, of np and 
called A. B. by naming A. B. the Father prima facie ſhall be intended; but if a ary 354. | Rol Rep. 
Deviſe were to A. B. and the Deviſor did not know the Father, it would go to the 225. 7 " 
Son: Suppole one deals with the Son, and knows nothing of the Father, muſt he ung 
his Action v. A. B. Junior? If this had been an Original, and the Father and Son had 
lived in different Counties, there had been no Need of this Addition ; but this is an 
Action v. A. B. in Cuſtod. Mar. you muſt ſhew there is A. B. the Father in Cuſtod. 
Mar. too. Judgment quod reſpond. ouſter niſi. GET ail 4 Mo 4 $4.4 000A 
Linch verſus Hooke. Mich. 3 Ann. B. R. : — TOE 3250 mo 
h | Feme covert after Arreſt 
„ Woman was arreſted by Name of Minors, and gave a Bail- Bond tothe Sheriff by and Bail Bond given by a 
that Name. E per Cur”: If one be arreſted by a wrong Name, and biought into . os erat _ plead 
Court, he may plead Miſnomer; and whatever a Bail-Bondmaydo in other Caſes, in imfelf in * * : 
Caſe of a Feme Covert, ſhe may plead, it cannot eſtop her; for ſhe may plead Non wrong Name, is Fix 
eſt faftum; per Cur. Et per Cur. codem termino in another Caſe it was ſaid, If A. give to ſay it is not his Name. 
Bond by Name of B. and he is accordingly ſued by that Name of B. he may plead 1 Rol. Abr. 872. 
Miſnomer, and the other may reply that he made the Bond by the Name of B. ne 5 1 4 1 
and eſtophim by demanding Judgment, if againſt his own Deed he ſhall be admitted 28, 27 11, Fa 4 
$f ; . | | 28, 225, 311, Far, 104 
to ſay his Name is A. and then he may rejoin and ſay that he made no ſuch Deed; | 
and this he muſt do without Oyer, for if he pray Oyer, he admits his Name to bes. 


5 


Lawrence verſus Martin. Hill. 4 Ann. B. Rf e bc 


2 Attorney was ſued as Adminiſtrator; he pleaded in Abatement, that he was Ren ( 8 ; 
A an Attorney de C. B. and a Reſpondeas ouſter awarded; Nota upon a Reſpandeas Hob. 157. Ante 22 
ouſter, no Notice need“ be given of it; for the Defendant is ſuppoſed to be atten- 1 Ld; Ray. 533. 2 Rol. 
ding upon his Cauſe in the Paper, to maintain his Plea. M. 3 An. B. R. per Holi a N 120 . Holt 46. 


. 
* 8 
uo od % * P 4 
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Stroud verſus Lady Gerrard. Mich. 6 Ann. B. R. Intratur Mich. Vide Record pag. FR 
5 Ann. 439. | __ 


SSUMPSIT for Work done verſus Eliz. Gerrard, Defendant pleads in Miſnomer 4 Com. 

Abatement her Name was Honoria, and not Elia. Plaintiff replies uod im- Bail filed. V. ante pl. 
poſuit Commune Ballium per nomen Eliz. and prays Judgment if the ſhall ſay her 5. FINNEY ber go 

ame is not Eliz. Et per Cur. SEPSIS. Viet ODE 2975 ot word. 2 

The putting in Bail is the Act of the Court and not of the Party, and therefore Inſt. 670. Dyer $8. 1 
cannot eſtop her; but the Defendant appearing by that Name may-eſtop himſelf; Roll. Abr. 780. 
and Bail is an Appearance as well as Bail. But then it ought tobe pleaded as 1 
an Appearance, if the Plaintiff will make uſe of that as an Eſtoppel. In Debt 
on a Bail-Bond, if the Defendant has put in Common Bail, he cannot plead he 
has put in Common Bail, but Comperuit ad diem; for he muſt plead according to 
the Operation Things have in Law. | 


( 20) , 
"6.43 | | | Hubeas Corpus, Mairiage 

1 : . g after Suit in inferior 
Hetherington verſus Reynolds. Mich. 6 Ann. B. R. Cord, plond- 


able in Abatement in the 


A N Action of Debt was brought againſt the Defendant as a Feme ſole, in the Pa- ſuperior Court after Re- 
lac Court after Appearance and Plea pleaded ſhe married, and then removes moval. But on moving that 
the Cauſe in B. R. per Hebeas Corpus; and here the Plaintiff declares againſt her in Matter ſur retorn Hab. 


Gyftod. Mar. Defendant pleaded in Abatement, ſhe was married at the Time of the (Ps, Court will grant 
. | C 4 


Procedendo, 2 Keb. 143. 
Habeas Sid. 40. Cro Car. 104. 
Rep. A. Q. 142. 8. C. 


o 


LY 2 oo a. A . 
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Account. 


„ 


— imeomomy » 


. Habeas Corpus ſued out; and ruled a good Plea; for here the Proceedings are de novo, 

ET and the Court takes no Notice of the Proceedings below, or of what preceded the 
3 | Habeas Corpus; but the Courſe in ſuch Caſe is to move the Matter to the Court up- 
1 a0. on the Return of the Habeas Corpus, and the Court will grant a Procędendo; for tho? 
2 a Habeas Corpus be a Writ of Right, yet where tis to abate a rightful Suit, the 
{5.7 + GRITTY Ferre ne 99 92 0G DAD. LEES & IE Ht] 


1 1 al Michaelmas. 6 Ann. B. R. 
0 ( t ) | . | N | | 5 1 * ö N ; 4 | 5 M | 
Death of Defendant be *FECTMENT laid in Devonſhire to be tried at Exeter; the Defendant died 


fore the Commiſſion-Day, the Day before the Aſſizes began at Exeter, and upon a Trial on full Evidence, 


. 11 Sin Verdict pro Quer. and Motion in Arreſt of Judgment. Et per Cur. Firſt, the Death 
Day it is aided. of either Party before the Aflizes is not remedied by the Statute: But if the Party 
3 Lev. 120. 1 Sid. 131. dies after the Aſſizes begins, tho? the Trial be after his Death, that is within the 
Far. 39. Andrews. 57. Remedy of the Statute; for the Aſſizes is but one Day in Law; and this is a reme- 

"iO dial Law, and ſhall be conſtrued * favourably. 2. The Court held that in this Caſe 
it was in their Diſcretion, whether they would upon Motion arreſt Judgment; or 
put the Party to a Writ of Error: Accordingly they refuſed to arreſt the Judgment, 
and the Party was put to his Writ of Error, that the Point might be put in Iſſue 


and tried by a Jury. 


6 Mod. 142, Raym. 210. 
1 Lev. 277. 1 Vent. 235. 
1 Mod, 6. 


Nota. Where one has two Cauſes of Action, and, of his own ſhewing, has no other Remedy 
FU | for one fof them, the Suit ſhall abate only ſo far as the Writ is abateable ; but if he may have 
Aaäanother Writ for the whole, it ſhall abate entirely. Caſes Temp, Ld. Hardwicke 373. 


Account. 
Wilkin 5er Wilkin. Hill. 2 W. & M. B. R. 


Shower 71. Aſſumpſit. WO SUMPSTT, and declares that the Defendant intending to go be- 
Bayan pleads in A- yond Sea, he delivered him a Box and Goods, which the Defendant pro- 
atement, that he was 3 ; e ; hi A h 6 
Bailiff, and Plaintiff ought miſed to diſpoſe of for him, and to give him an Account thereof at 
to bring Account. his Return. Defendant pleaded in Abatement, he was the Plaintiff's Bailiff, 
Where expreſs Promiſe is, and merchandized the ſaid Goods, and that he ought to bring Account, and 
Aſſumpſit 178 2 wy as not an Action on the Caſe : Non allocatur; for the Action being grounded on an ex- 
88 | . a pick Promiſe, Aſumpfit lies as well as Account, and the Plaintiff has his Election. 
1 Rol. Rep. 52. Mod. Note ; the Objection was, that in Account againſt the Defendant as Bailiff, he would 
Caſes, &c. 363. Cqmb. have Allowances, c. Et per Holt: There is ſome Inconvenience in giving a long 
149. 8. C. Holt6. rambling Account in Evidence to a Jury: But wherever one Acts as Bailiff, he 
4 Rep. 93. _  - promiſes to render Account. Jud. pro Quer. | | 5 


Poulter verſus Cornwall. Trin. s Ang... B. R. 


Cro. El. 644, . Roll. Rep. JN DEBIT. Afumpfit for Money received ad computandum. Verdict pro Quer. and 
2:9. Owen 86. Hob. 209. © moved in Arreſt of Judgment, that this Action did not lie, but Account: For if a 
1 _— 8 Man receives Money to a ſpecial Purpoſe, as to account, or to merchandize, tis not 
44 Aided by to be demanded of the Party as a Duty, till he has neglected, or refuſed to apply 
Verdict. 1 M. Caſes 239. it according to the Truſt under which he received it: And the Declaration muſk 
8.6; | | ſhew a Miſapplication, or Breach of Truſt. Et per Cur. The Verdict has aided 
this Declaration, for it muſt be intended there was Proof to the Jury, that the De- 

5 — to account, or had done ſomewhat elſe that render d him an abſo- 

ute Debtor. 1 fo. Bia eee 10d HET rin ed od 


„Atto in General. p. 10. 
Rogers ver/us Cook. Trin. 4 W. & M. B. K, Ih 


Brought an Action as Adminiſtrator to 4. and declared on an Indebita- 2 — 
H. tus Aſſumpſit to A. and an Inſimul computaſſet between Plaintiff and De- flrator. Indebitatus Aſ- 
fendant for Money due to the Plaintiff himſelf. . Upon Demurrer. the Declaration ſumpſit to Inteſtate, and 
was held ill; for the Plaintiff in one Action cannot proſecute his own Right and Inſimul computaſſet for 
another's: And the Reaſon 1s, becauſe the Coſts to be recovered are entire, and ung A * 
then the Plaintiff can never diſtinguiſh how much he 1s to have as Adminiſtrator, 92 2 Wolf. Abs: bes: 
and how much he is to hold as his own. _ | ET res e Ow. BBs. 


| | 290. 8 Co. 87. Cro. 
Jac: 330. Ow. ii, i Wilton. 1741S. F. 2 Str. 1271. $.P. Aadr. 358. 8. P. 


Sir John Dalſton verſus Janſon. M. 7 W. 3. B. R. Intratur Paſch, Vide Record, Page 703. 
7 Will. 3. Rot. 242. CES 


[ N Aſumpſit on the Cuſtom of the Realm and Trover :gainſt Carrier joined in the 8 bade of 
ſame Declaration; after Verdict for the Plaintiff and entire Damages, Judgment Realm and Trover not 
was arreſted; for the Aſſumpſit is ex quaſi contratin, and a Contract and Tort cannot 8 gy annoy againſt 
be joined; and in the Caſe of Matthews and Hopkins, 1 Sid. 244. the Judgment was rrier. Raym, 233. 


; Lev. 101. 1 Keb. 847. 
arreſted, the Record of which Caſe Holt C. J. faid he had ſeen. 2 46. p "ogy 


1 | 2 5 8 ee ee „ $65. 1 Keb. 80g. pl. 52. 
Br. Joinder in Action, 97. 10, 11. 3 Keb. 264, 276, 296, 30, 335. 3 Lev. 99. 1 Vent. 223. 5 Mod. go. 8. C. 
Comb. 333. 3 Salk. 204. Caſes B. R. 73. 1 Wilſon 319. Misfeazance and Negligence may be joined with Trover. 


| Johnſon verſus Long. Mich. 10 Will. 4. B. R. Intratur Trin. 
ee ge 10 Will. 3. Rot. 763. J Hul! iq 
| AC T IO N. ſur le Caſe, for erecting a Nuſance 20 Die Febr. Defendant pleaded a New Action for the E- 
prior Action brought for erecting a Nuſance 20 Die Martii, and a Recovery rection of Nuſance barred 
thereupon, and avers theſe to be the ſame Nuſance and Erection: Plaintiff demur- mA rhe REIT * wo 
red, and Judgment againſt him; for he may have an Action for the Continuance of e pag; e 


a l Days. Carth. 
the ſame Nuſance, but can never have a new Action for the ſame Erection. Cro. Jac. 74- Yeiv, 67. 


| * | 4 Co. 45. 2 Vent. 169. 
Mo, 762. 2 Leon. 129. Cro. El. 402. pl. 11. Cro. Jac. 231. pl. 10. Carth. 455. S. C. 


Pitts verſus Gaince and Foreſight. Paſ. 12 Will. B. R. 


| ACT TON fur le Caſe, for that he was Maſter of a Ship, and that it was laden with Caſe or Te quod fuit 


Corn in ſuch a Harbour, ready to fail for Dantzict, and that the Defendant en- Magiſter Navis, and De- 
'tered and ſeized the Ship, and * detained her, per quod impeditus & olſtructus ſuit in Vi- hy uy ner per 
agio. * Defendant juſtified for Toll and Port Duties; but his Plea. being naught, Nolt 12. 8 © we 1 
took this Exception to the Action, viz. | That it ſhould have been Treſpaſs. Vide 4 for the ſpecial Damages, 
E. 3. 24. Palm. 47. 13 H. 7. 26. Holt C. J. In the Caſes cited, the Plaintiff had a but that he might have had 
Property in the Thing taken; but here the Plaintiff has not a Property; the Ship Tleſpaſs on bis Poſleſſion, 
was not the Maſter's but the Owners; The Maſter only declares as a particular Of- i: bn 


| : ; 123. All. 84. Fitz, Action 
ficer, and can only recover for his particular Loſs. Yet he might have brought Trel- ſur Cafe Roll. Abr. 104. 


pals as a Bailiff of Goods may; and then as a Bailiff he could only have declared 2 Roll. Abr. 556. Lane 
upon his Poſſeſſion, ſc. that he was poſſeſſed; which is fufficient to maintain Treſ- oY 66. Cro. Jac. 265, 
paſs. r 5017 onion noe bd yarn et ans | | $0 p 3 

1 TT * F * . oy 17 — — : 


Fetter verſus Beale, Trin. 13 Will. 3. B. R. Intr. Paſ. 10 Will. 3z. 


ZN an Action for Aſſault, Battery and Maihem, declares that the Defendant beat Afault, 1 and Mai. 
his Head againſt the Ground, and that he brought an Action of Aſſault and Bat- hem, the Plaintiff's De- 
tery for that, and Recovered; and that ſince that Recovery, by Reaſon of the ſame claration recites Judgmen, 
Battery, a Piece of his Skull was come out. I he Defendant pleaded the Recovery in à former Action for the 
mentioned in the Declaration in Bar, and avers it to be for the ſame Aſſault and -_ 8 _ 
wt The Plaintiff demurs. And Shower pro Quer. urged this ſubſequent g rs 


mages happened ſince. 
5114 


| Cro. Jac. 373. Pl. 3, 565. 
18, 13 Ed. 1. c. 24. Ante 10. Pl. 3. Caſes B. R. 542, 3• 6. 1 


I | Damage 
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Damage was a new Matter which could not be given in Evidence on the firſt Re- 
covery, when it was not known; and compated it to the Caſe of a Nuſance where 
every new Dropping is a new Act. If a Man beat my Servant, and he die, I loſe 
my Action, and mutt proceed byIndittment; and by the ſame Reaſon that a Matter 
ex poſt may defeat an Action, it may alſo give an Action: Sed Holt C. J. contra. 
Every new Dropping I a new Nuſance, but here is not a new Battery, and in Freſ- 
paſs the Grievouinefs or Conſequence of the Battery is not the Ground of the Ac- 
tion, but the Meaſure of the Damages, which the Jury muſt be ſuppoſed to have 
conſidered at the Trial. Judgment pro Def. 5 + 115 Kod voy 


785 „ Mete. Per Lord Hardwicks Ch. J. & Cur' ; The general Diſtinction taken between Torts and 
Contracts is right: In Contrads it is neceſſary to prove all the Charges in the Declaration exact 


you ſufficiently prove your Caſe. Caſes Temp. L. Hardwicke 55. 2 Strange 977. 


8 * 


P. 12. LY 4 SS” 
This is a liberal Action. Action ſur le Caſe. 
See 2. Burro. 906. 1011. 


AG Payne verſus Partridge & al. Trin. 3 Will, 3. B. R. Int 


Carth. Fa. 1 2435 983 that the Vill of Littlepert is an ancient Vill, and that there has 
253. 3 Mod. 289. Poſt 16. been Time out of Mind a Ferry over the River there, and that it was a com- 
Show. 255. S. C Common mon Paſſage for all the King's People paying Toll, and that the Inhabitants of 
Ferry Sn 3 Littlepert living in the ancient Meſſuages or Cottages there, had Paſſage Toll-free; 
Fer 4 + pk Toll and that the Defendant was Owner of the Ferry, and let it decay, and that the 
Je Dog of A. may bring Plaintiff requeſted him to let him go over the Ferry, hut he refuſed. Defendant 
an Action for taking Toll, pleaded, he had built a Bridge in the Place of it, & And upon Demurrer the 
but not for =_ _— Court held the Owner could not let down the Ferry and put up a Bridge without 
>the n Licenſe and an Ad quod damnum; and tkat the Cuſtom was good in the Nature of 
but the latter a publick. an Eaſement, but that the Cuſtom conſiſted not in the Right to paſs, for that was 
Owner of Ferry equate rag: — all — * Subjects, but in the * to pais Toll-free. That there- 
ſuppreſs that, and put up the Plaintiff could not maintain an Action, tor not paſſing; for ſo any other 
5 Rong X Po Subject might bring an Action, which would be endiets _ ee. Mii, 1 
2 amnum. 2 Jon. Toll had been exacted and paid by him; that had been a ſpecial Damage, but with- 
157. Cro. Car. 132, » Out ſpecial Damage, he can only indict or bring Information. | 
266, &. Vaugh. 341. | | 


Mod. Caſes 307. 1 Leon. 142. 1 Inſt. 113. 12 H. 8. f. 1 Cro. 418. 1 Inſt: 56. a. c Rep. 72. 3 Cro. 664. 
Moor 180. 13 H. 7. 26. Comb. 180. S. C. Holt 6. Davis. 57. F 5 5 | n 4 


(2) Williams verſus Carey. Paſch. 7 W. 3. B. R. Intr. Paſ. 6 W. 2. 
Action by wr 2 a ILLT/ 

falſe return of Fieri facias : N 7 AMs the Executor of J. S. brought Caſe againſt Carey the Sheriff, 
0 _ 3 of Hcg V for that his Teſtator havi e by Debt —— A. a 
de 1 J 4 Mod. 403. out a Fieri facias, whereon the Be had levied 191. 5s. 4 d. and 
Difference between meſne that he had taken other Goods to the Value of 40s. which remained in his Hands 
Proceſs and Execution as pro defectu emptorum, and that A. had no other Goods, ubi revera the Sheriff had 
to this Action. Cro. Car. levied the whole Debt, and averr'd that afterwards A. become poor, and unable to 
2 . latisfy the Reſidue of the Debt. Verdict pro Quer. Twas objected in Arreſt of 
34. Dyer 201. 3 D. Judgment, that this was a perſonal Tort, and not within 4 E. 3. c. 7. Sed Cur. contra. 
361. p. 3- S. C. Comb. There is a great Difference between meſne Proceſs, as the Caſe in Jones 173. Ney 
264, 322. 4 Mod. 43. 87. Laich 167. Poph. 187. and this Caſe, which is a Proceſs in Execution; for 


3 ＋ 5 1 by levying of the Goods a Right was veſted/in the Teſtator. Judgment pro Quer. 


Abr. 913. 


in the Manner they are laid: But in Torts, they are ſeveral; and if you prove one of thein 


— * 


- 


- = 
: oy — * 
** wn 1 2 pn” | PI TIT, — ihe. 


9 * 
r r r 


8 A. 1 8 


Action 


me fas - 


„Hicks verſus Downling, Mich. 8 Will. 
| „„ 3 I PER Rot. 697. 


PLAT NTIFF declares he was er of a Meſſuage for a Term of Years adtunc 

& adbuc venturo, and being ſo poſſeſſed, demiſed it to the Defendant for three 
Years, Virtute cujus the Defendant entered, and being ſo poſſeſſed, reverfione inde 
eidem Quer. ſpean. ſo negligently kept his Fire that the Houſe was burnt down; 
and Verdict pro Quer. Mov'd in Arreſt of Judgment, that tho? the Plaintiff had a 
Term adtunc & adbuc venturum, yet that might not be ſo long a Term as the Term 


3. B. R Intratur Hill. 7 W. 3. 


of the Under- Leſſee, for three Years, and this Action lies not without a reſiduary 


Intereſt; by which Means he is liable over to him that has the Inheritance: The 
Court allowed that, but thought it appeared here was a reſiduary Intereſt, it being 


laid to be an Under-Leaſe, and not an Aſſignment with theſe Words, Reverſione 
inde eidem Quer. ſpectan. e 


5 urbervil , verſus Stamp. Mich. 9 Will. 3. B. R. Intratur Trin. 


9 W. 3. Rot. 359. 


C ſuo, ita quod per flammas B;LADA Quer. in quedam Clauſo igſius Quer. combuſta fue- 
runt. After Verdict pro Quer. it was objected the Cuſtom extends only to Fire in his 
Houſe, or Curtilage (like Goods of Gueſts) which are in his Power. Non alloc. For 
the Fire in his Field is his Fire 4 well as that in his Houſe; he made it and muſt ſee 
it does no Harm, and anſwer the Damage if it does. Every Man muſt uſe his own 
{o as not to hurt another ; but if a ſudden Storm had riſen which he could not ſtop, 
it was Matter of Evidence, and he ſhould have ſhewed it. And Holt, Rokeſby and 
Eyre againſt the Opinion of Turton, who went upon the Difference between Fire in 
an Houſe which is in a Man's Cuſtody and Power, and Fire in a Field which 1s not 


properly ſo; and it would diſcourage Huſbandry, it being uſual for Farmers to 


burn Stubble, c. But the Plaintiff had Judgment according to the Opinion of the 


other three. 


Savil verſus Roberts. Mich. 10 W. 3. B. R. Intr. Trin. 9 W. 3. 
: Rot. 724. 5 455 
IX ARES quod. Defendens falſo & malitioſe abſque aliqua probabili Cauſa ipſum 
| indiftari cauſavit de rioto, cui inditlamento ipſe placitabat non culp. & fuit inde 
per veredidl. Turatorum acquietalus; per quod magnas denariorum ſummas & multos la- 


bores expendere & ſubire coactus fuit : Upon Non culp the Plaintiff had a Verdict and 


Judgment in C. B. which was now affirmed in B. R. It was objected that this 
would diſcourage Proſecutions; and at this rate the Proſecutor, whenever he is in 
the Wrong, or miſcarries, will be ſubject to an Action. Ei per Cur. | 
*1. A Civil Action differs very far from an Indictment. For in that theDefendant 
has his Coſts, and at ee . the Plaintiff was amerced pro falſo Clamore, for 
the Eſtreats of which Amerciaments, Warrants were conſtantly deliver d to the Co- 
roners, who by a Jury affeered them according to the Malice or Vexation of the 
Plaintiff. Alſo in Civil Actions the Plaintiff aſſerts a Right, or complains 
of an Injury, and therefore the Court held, That to ſay 4, is 4 Baſtard, and I am 
the Heir, is not actionable; becauſe he is a Party concerned and aſſerts a Right. 


Aiter, if he had not added, and I am the Heir. Vide 4 Co. So to bring an Action, 
tho there be no good Ground, is not actionable, becauſe tis a Claim of Right, and 


he has found Pledges, and is amerciable pro falſo Clamore, and is liable to Coſts; but 


. : expreſsly ſhewn, 
yet if one has a Cauſe of Action to a ſmall Sum, and take out a Latitat to a very Tg 5 * 


Vide Record, 
Comyns 32, 8. 


ASE on the Cuſtom of the Realm quare negligenter cuſtodivit ignem ſuum in Clauſo 


— 


— 8 w. * 2 — Cc. 


N 
Vide Record, Page 723. 


a, 

Leſlee W. A Gen- 
ment, Aſſignee burns the 
Houle. by Negligence, - 
Leſſee can't have Action: 
Otherwiſe in the Caſe of 
an Under-Leaſe. V. 1 
Cro. 187. Poſt 19. Plain- 
tiff in ſuch Action muſt 
have a reſiduary Intereſt. 

1 Brown, Ent. 29. Cro. 
El. 777, 784. 5 Co. 13. b. 
3 Lev. 359. Caſes B. R. 


100. 8. G. 


Page 724. 
C. 28 


14 k- 
Carth. 425. Caſe for ne- 


gligent keeping his Fire in 


Clauſo ſuo, per quod it 
burnt the Corn in an- 

other's Cloſe, giſt. Brucra 
& jampna. Poſt 19, 647. 
2 H. 4 18. 14 Aff. Pl. 9. 


Fitz. Abr. tit. Iſſue Pl. 88. 
P> Double Plea 31. 28 H. 6, 


7. Old Entr, 219. Raſt, 
Ent. 8. Comb. 459. 
8. C. Skin,.681. Caſes 
B. R. 151. Holt. 9. 


Action for maliciouſly 
cauſing him to be indict- 
ed of a Riot after Acquit- 
tal by Verdict. Carth. 
416. 2 Mod. 306. 2 
Shower, Dixon ver. 
Thompſon. 1 Lev. 53. 
1 Saund. 228. 6 Mod. 
30. 169, 261. 3 Salk. 16. 
Caſes B. R. 208. Holt 
180, 193. 5 Mod. 22% 
349» 394» 405 · 

f. 1 
Amerciaments pro falſo 
Clamore were affeered by 
Jury upon Warrants to the - 
Coroners, 8 Co. 38, 39. 
11Co. 43, 44. 1 Inſt. 126, 
127. Bringing an Action 
not actionable tho* no- 
thing due, without ſome 
ſpecial Collateral Act of 
wrong, which muſt be 
Co. 


great Sum, or has no Cauſe of Action at all, and yet maliciouſly ſues the Plaintiff 1 Jo. 94. Poſe. 15. pl. 25 


to the Intent to impriſon him for want of Bail, or do him ſome ſpecial * woos 
an Action of the Caſe lies; but then tis not enough to declare generally, that he 
brought an Action againſt him ex malitia & fine Canſa, per quod he put him to great 
C harge, c. but he muſt ſhew the Grievance ſpecially, as in 1 Sid. 424, ſc. where- 
as he owed the Defendant 1001. he ſued him for 500 J. and to hinder him from Bail 
- affirmed to the Sheriff 500 l. was due, per quod he was impriſoned for want of Bail; 

or 1 Saund. 228. for that the IS intending to procure his Impriſonment, 


where 


— 


Vent. 12. Palm. 315. If one 
not concerned procure A. 


to ſue B. without Cauſe, 


B. may have an Action a- 
gainſt him. 1 Roll, Abr. 
43; 115. 7 
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where there was no Cauſe of Action, or without any C auſe of Action; ſued him in 

an Action for 3001. whereupon he was arreſted and impriſoned, &c. And yet if 

one that is not concern'd, as a Stranger, procure another to fue me cauſeleſsly, I 
hk hv may . an Action againſt him genetally. Vide N. B. 98. m. 2 Inſt. 544. 3 
3 po 1g 2. If a Man be falſely and maliciouſly indicted of any Crime that may prejudice his 
= FIC Acdicn will Fame and Reputation, he may bring his Action, for he is falſely ſcandalized by the 
lie for maliciouſly cauſing Malice of the Proſecutof, and this 7 a og ft) 1 48. he LAY 8 rp 
H. to be indifted. where- 1 Sid. 15. Tel. 46. Lut. 122. So if a Man be falſely and maliciouſly indicted of a 
oy eg . "ener Crime Nt ſubjects him to Peril of Life or Liberty, and for which he may be pu- 
eee W niſhed, he may bring his Action, for he is ene in this Ree and receives 
tion as by Scandal; 3. in a Damage, for which the Law gives an Action. So if a Man be falſely and malici- 
Property, as by Expence ouſly indicted, tho? it neither touch his Fame nor Liberty; for it is injurious to his 
In the two firſt Caſe, Property in putting him to a needleſs Expence, and a Damage to one's Property 
ey now neo will maintain an Action as well as a Damage to his Fame or Perſon. Vide 3 E. 3. 
ed, but 1 19. 3 4. 1. 7 H. 4. 31. 11 H. 7. 2. 26. N. Br. 106. Shy. 379. 
1 Sid. 15, 424. 3. Where a Man is falſely and maliciouſly indicted of a Crime, which hurts his 
Yelv. 46. Raym. 176. Fame, and which is a Scandal to him, tho? the Indictment be inſufficient, or an 
180. 1 —m— 4. 1 Lev. gnoramus found, yet an Action lies for the Slander; becauſe the Miſchief of that 
Ver. 5, 18, Kc. 2 is effected. So it is if it endangered his Liberty, and he was actually impriſoned. 
. 473, 476, 497, 546. TN — 8 it only concerns his Property, for he cannot ſuffer in that in either 

Ws of thoſe Caſes. 1 | 

Raym. A N. B. In an But tho' the Action lies, yet it is not to be fayoured, and therefore 1ſt, If the 
Action on the Caſe for Indictment be found by the Grand Jury, the Defendant ſhall not be obliged to 
maliciouſly procuring H. h | | ; : . 8 
to be indifted for exer- ſhew a probable Cauſe; but it ſhall lie on the Plaintiff's Side to prove an expreſs 
ciſing the Trade of a Rancour and Malice. 2dly, If Ignoramus be return'd, where Indictment contains 
Badger without Licence, no Scandal, or the Party has not been impriſoned, no Action lies; otherwiſe if it 
per quod he was put to contains Scandal, or the Party has been impriſoned, but then there muſt be Evi- 


„ par e dence of expreſs Rancour and Malice; for Innocence is not ſufficient. Judgment 
affirmed. | | 


dictment was inſufficient. 


* 


\ 


It was reſolved by Parker | 1 | 

C. J. and the whole Court, upon great Conſideration, that there was no Reaſon for this Diverſity between a malicious Proſecu- 
tion upon a good Indictment, and upon a bad one; and that this Action will lie as well for Damage by Expence, as by Scandal 
or Impriſonment, tho' the Indictment be inſufficient. Hill. 12 Ann. B. R. Jones verſ. Gwynn. Intr. 11 Ann. Rot. 326. 
Style 481. 2 Keb. 547. 1 Vent. 86. Vide 6 Mod. 25, 73, 137, 169, 216. 5 Mod. 405. 2 Mod. 32. 1 Lev, 275, 292. 
1 Stran. 691, Chambers v. Robinſon. e | | | 


Vide Record, Page 727. Robins verſus Robins. 11 Will. 3. B. R. Intratur Trin. 10 Will, 3. 
Rot. 162. 1 Ld. Raym. 503. S. C. | 
6) | 


( 5 
Caſe for malicious hold- (CASE, for that the Defendant colore cujuſdam medii Proceſſ. in lege cauſed him to 
ay. Ther Ge 1 promo be arreſted, and tho? he offered a common Appearance held him to Bail, where 
dus, and the Proceſs ſpe- by Law no Bail Was required; and Verdict pro Quer. on Non Culp. Et per Holt 
cially, and that the firſt C. J. This is a tender Action. You muſt ſhew that the Plaintiff being indebt- 
Action is determined. 2 ed to theDefendant in ſo much, the Defendant took out ſuch a Writ for ſo much more, 
keg ng 376- 1 262. on Purpoſe to hold him to Bail; How elſe can it appear to us whether and how 
49% TR 1 8 far he might be held to Bail in that Action? And as to what Cart bet ſaid, that the 
5 Mod. 223, 224. 1 Ley, Writ was ſeldom returned, and they could not have it to give in Evidence, and 
169. Caſes B. R. 273. therefore it would be inconvenient to ſet it out fpecially in the Declaration; the 
S.. C0. , Chief Juſtice anſwered, He might have a Rule on the Officer to return his Writ. 


Vide 1 Saund. 228. And this Action lies not till the original Action is determined. 


Vide Record, Page 528. Iyeſon verſus Moore. Trin. 11 Will. 3. B. R. Intratur Hill. 9 Will. 3. 
| Rot. 437. Comyns 58. 8. C. 1 Ld. Raym. 486, S. C. 


Caſe for 1 ap a CASE, and declared that he was poſſeſſed of a Colliery, and that there was a 
Highway leading to the “ Highway near, by which he uſed to carry his Coals, and that he had a certain 
| Plaintiff's Colliery with Quantity of Coals dug ready for Sale, and that the Defendant dug a Colliery near 


Intent to deprive him of his, and intending to draw away his Cuſtomers, and deprive him of the Profit of his 
the Profit thereof, per g _ a ; 2 

quod he loſt the Profit, Colliery, ſtopped up the ſaid Way, ſo as Carts and Carriages could not come to 
Kc. and his Coals were his Colliery, per quod per tatum tempus*pradif. proficuum Carbonarie jug predif.. 
ſpoiled for Want of Buy- | | - f | | 
ers. Court divided whether Action lies or not. Carth. 451. Mod. Caſes, &c. 353, Comb. 480. S. C. Holt 10. Caſes B. R. 162. 


totalit. 


— 
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totalit. perdidit & Carbones * ſui præditt. pro defeti emptorum ex cauſa prædict. mag- * P. 16 
nopere deteriorat. & depreciat. devenerunt. Non cul. and Verdict pro Quer. | | 
All the Court agreed, That where an Action ariſes from a publick Nufance, No AQtion lies for a pub- 
there muſt be a ſpecial 8 for he that did the Nuſance is puniſhable at the 5 Nuſance without ſpe - 
Suit of the Publick ; and to allow all private Perſons their Actions, without ſpe- 8g 38 1 Rol. Abre 
cial Damage, would create an infinite and endleſs Multiplicity of Suits © 3 
Et per Tourton and Gould: Here is a ſpecial Damage and well enough ſet forth; Br. Tit. Nuſance 1. Er. 
for all have not Coal-pits, and the Matter ſubſequent to the per quod is not traver- 2 N 1 
fable. Vide 1 Rol. 89. Goldſb. 146. + 1 Leon. 236. 1 Rol. 63. pl. 31. 1 Co: 51. 2 Jo. 258, Allen Figs Yours 
146. 156. a ſtrong Caſe. To ſhew a ſpecial Damage, tis ſufficient to ſay, per quod 113. Hob. 284. 
ſervitium, for ſuch a Time, amiſit, Hob. 284. erexit ad nocument. liberi tenementi 
ſui. ꝙ Co. 53. per quod Commun. habere non poteſt in tam amplo modo & forma. And 
the Damage does not coñſiſt in a ſingle Inſtance, as per quod Maritagium amiſit, 
which may be ſhewn; but in caſu principali it would be infinite. 
| Rokeſby and Holt C. I. contra. The Plaintiff's near Situation yields him a convenience, 
but no Right; for it is the King's Highway, for the equal Uſe and Benefit of all his 
Subſects; and the Plaintiff has no more, nor no better Right than any Body elſe: 
And they held, a Man could not have a particular Action without a particular In- _ 25 
jury or a particular Right, which are the Grounds upon which all Actions are No Man can have Action 
founded, and to which they muſt conform. Vide 2 Saund. 1145. 3 Cro. 664. This Without 2 3 _ | 
Plaintiff had neither a particular Right in this Way, nor a particular Injury. For OR 406. » Ih 8 a 
the Stoppage is common to every one as well as to him; and an indictment would 1 Roll. Abr. 36, 63. 
lay it ad nocumentum omnium ſubditorum per viam illam tranſeun'. And the Caſes cited i 
on the other Side were founded on a particular Right -as Caſe for a Stop- 
page where one has a Way, a Water Courſe or Common to his Houſe, Mill or Te- 
nement; there the Action is founded on a particular Right, and lies without the 
er quod. | 1 | | my 8 ery 
They held, that ſuppoſing here was a particular Injury by ſpecial Damage, thatſpe- Not ſufficient to ſhew in 
cial Damage is not faffiiently ſet forth; for it is notſufficient to ſay, he loſt Cuſtomers, general that Cuſtomers 
or Buyers could not come, without ſhewing Buyers were coming, and were hindered. ide would um us = 
2 Lev. 214, 223. and the Caſe in 1 Rel. 63. has been often denied, and is not Law; fer, Werl rar Cute 


; ing and 
for the Damage muſt be ſpecially ſhewn, where the Words themſelves are not ac- CN ied” e 


were hindered. Ante 12. 


tionable. 1 Rol. 58. u. 1. 1 Cro. 140. 1 Kol. 24, 35, 26. muſt ſhew who re- 2 Cro. 446. Vaugh. 335. 
fuſed. And the Chief Juſtice cited the Caſe of Paine and Partridge, 2 W. & M. 2 Rep. 79. 2 Roll Ab. 56. 


in this Court. Caſe for not keeping of a Ferry-Boat, which was for all the King's © {29 ern. 19h... 

People paying a Toll, but gratis Br the Inhabitants of ſuch a Village, of which | 

the Plaintiff was one. In this Caſe the Court held the Cuſtom to. be good, but 

that the Action did not lie; for tho* the Plaintiff has a particular Right, yet that * p. 17 
conſiſts in being exempt from Toll, and not in paſſing, which is common to all. 

So that the not keeping the Ferry is a publick Nuſance, for which the Plaintiff 

cannot maintain an Action more than any other Perſon. But the Defendant muſt 

be indicted. 5 3 | by 1 . 
The Court being thus divided, and there being a former Rule to ſtay Judg- On Motion in Arreſt of 

ment, no Judgment could be entered. Et per Cur. If the Court had been divided 3 Rule made to 

on the firſt Motion, the Plaintiff might have entered Judgment; but now this yang e ee 7 1 5 
Rule muſt ſtand or be diſcharged, and diſcharged it cannot be, becauſe the Court Cor 


as 


| Court was equally divid- 
ed, whether, if the Ac- 
| tion lay, the Plaintiff could 

| | 5 | 1557 not have j ud t, be- 

Lane verſus Cotton & al. Paſch. 12 Will. 3. B R. Intratur Paſch 395 


. ? | « Cauſe no Rule could be 
10 Will. 3. Rot. 403. 1 Ld. Raym. 646. Comyns 100. S. C. * ar diſcharge the 
| | | FT: ? . firſt Rule, | 


is equally divided: + 


IR Robert Cotton and Sir Thomas Frankland were conſtituted Poſtmaſters Gene- (8) 
ral by Letters Patent, according to the Stat. 12 C. 2. 35. for erecting the Caſe againſt the Poſtmaſ. 
Poſt-Office; and in the Patent there was a Power to make Deputies, and appoint ters General for Exchequer 
Servants at their Will and Pleaſure, and to take Security of them in the Name and Pills loſt out of a Letter de- 
to the Uſe of the King; arid alſo that the Defendants ſhould obey ſuck Orders as Hertdat che Poſi-Offce at 


g : e a London. VI 5 
from Time to Time ſhould come from the King, and as to the Revenue ſhould o- this 8 N | 
bey the Orders of the Treaſury. Farther the King grants to them that they ſhould 108. Poſt 143. S. C. 5 


not be chargeable for their Officers, but only for their own voluntary Default or Mod. 445. Carth. 487. 
Miſbehaviour; and this is granted with a Fee of 1 500 J. per Annum. The Plain- 2. A. Q z. Caſes B. R. 


72. Holt 582, 5 
+ Holt C. J. and Rokesby J. denied this Caſe of 1 Leon. 236. to be Law. | | 
| 1 es tiff 


4 


Action ſur le Caſe. 


tiff Lane, having Exchequer-Bills, e thets-in a letter directed to one Jenes 
at Morceſter, and delivered it at the Poſt- Office at London into the Hands of one Breeze 
who was appointed by the Defendants to receive the Letters, and had a Sa'ary. 
The Letter was opened in the Office by 2 Perſon unknown, and the Exchequer- 
Bills taken away; and for this an Action of the Caſe was brought againſt the De- 
fendants, and on the general Iſſue, the ſpecial Matter found as is above-mentioned. 
Adjudged that the Aion Turton, Gould and De Te A IS 1. Becauſe the Office is for 
lies nor, per three Judges Intelligence, and not for Infurance. 2. Becanſe Breeze is an Officer, and he is lia- 
contra Holt C. J. ble. 2. It is impoſffible the Poſtmaſter General, who is to execute this O ce in 
ſuch Diſtant Places, at home and abroad, and at all Times, by fo many fevcral 
Hands, ſhould be able to ſecure every Thing. 4. Becauſe Exchequer-Bill are 
new Things, and this Office is not a conveyance for Treaſure. 

Hat C. J. centra. He conſidered this as a Letter Joſt in the Office, and not 
upon the Road; and held the Poſtmaſter General was hable, becauſe the Care of 
the Whole is committed to him, and the Reſt are but his Deputies: For firſt, the 
| Law makes the Officer, witever he be, reſponſible of Conſequence both for himſelf 
P. 18 and * his Deputy, as the Marſhal or Warden for 2 Priſoner, or the Sheriff for Goods 
Officer reſponfidle both taken in Execution, for which he is liable upon an Extendi facies on the Statute, as 
_— well as a Levari facies, heeded ge reg, or for s Frilover in Excconnmtk 
Comma Lav — which is by the Stat. of the 25 E. 3. c. 27. 25 well as in Treſpals 25 & 
Mod. 47mzs, eee Seek anta acts fo 7 oh Xnd vie Gow lie the Officer 
Sd. pu. 1 83 =, Car. is in Conſequence nk wherher he become entruſted by common Law or by Sta- 
ä tute: And there is no nerd of a Contract, for the Law makes him anfwerable. 
— Negleti of 7p He has a Reward, which ts the Rraſon in the Cafe of Innkeepers, Hoymen, 
1 Wildon 281. Co. Lit: Ec. who are bound to keep fately, and aniwer all Neglefis of thote that act on- 
89 F. N. R g3. Fitz. Abr. der them, and fo they would be, tho' they ſhould exprefsly caution againſt ir. And 
— SR „„ ᷣͤ brane or, gps 
Rep. 63 Moir 13. ricular Neglect, they might cheat any Men Brig, and it would ace be in 5 
Power to . It s a bard Thing to charge 2 Carrier; bur if be ſhould not 
be charged, he might kerp a Correſpondence with Thieves, and 'cheat the 
Owner of his Goods, and he ſhould never be able to prove it: It would be hard 
Fü pe = ps ect fuck 2 
Co. Lad New Things — rw. be rl W S Words Sl 

4 8 4 = dre Proper IV; ords are 
. Things E oe 


Li 
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Subjatt-Maner of that Ale when « dan takes wnon bind a vet iE Wörns C. le 
Whatemr — the Poblick as far —— 1 a nt him for 
— hg Thus, If a Fairier refuſe w thoe 2 Horle, am Innkerper 1s receire a 
as fr 2+ that extends. Gueſſt, a Carrier two carry, wh they may do ut, an Adiom hes; ther Underfiand- 

Paſt 440. ing is in wt thew Power amd Compmemence. Dy. 158. 
24ly, If without this Act, or before it, any Ferm had woluncarily fer wp fuck 
z Poſt-Office, that Perſom had been bible w am Afton; and fo =. 
the Poftmaiſter; for all other People are exthuded : The Name of whe Office 

5s the fame, amd br ig im om the fame Terms. 

hk canis 4thly,, Though the Mater be IkDble, yet Breme in charveabble alſo; bur he is nor 
* 2 chargeable: as am Officer, bun 23 a Wrong-daer. Ic is wpco his Reatow char aw Ac- 
Ter. 2 f Mad. 22. Ton bes againſt the Goaler as wall n agaimii the Skeritf, for a Eſcame ; 
for it is im the Namme of a2 Refcur - Bur Fer anegſigenr Eſcape; the Action bes anky 


Mor 42. 
———— Vide 1 Lev. 146. 3 Ca. . 74;- 1 Ro. Rey, 78. II 
7 Wha is dome by the Depury is dune by the Principal, and it. is the Act 
P. 19 of the Principal, who may dijplace hum at Plcaturr, * evem ohio” ke wear com- 


AS of Deputy maꝶ fanfleitt fltimaned! for Life. — 13. An $56. Ami dbe Adi of the Depury mag tor- 
S of Tracga, 1=- foi the Office of his Firimcigall 29 H 6. 24- 

r a _—  ——— dur Kmg an w his Rewemucs, 
222. 1 Mad. #3. but nm as wo the Suit; for it canmot * Law ops 
im. Judgment 770 D. : 


Fautan 


Caſe. 


wad 


* 
8 a — Mon. pu Py 
„ 


E 


a. 


cies ** n th at. 


Action ſur ! 


Pantam verſus Imam. Paſ. 1 3 Will. 3. B. R, 


x os (9) 
"ASE: The jury found that the Plaintiff being ſeized in Fee of fix Stables, let 3 1-*v- 379, 5: C. by the 
C ore to the Defendant at Will and the reit to other Perſons for a Term Name of Panto = 


Years yet enduring ; that the Defendant his Fire ſo igently, that it J, Keeping his Fire, per 
burned the Plaintiffs Stable, 2nd alſo the Defendant's, and a 62 fee St bles. 2 berg lies — 
It was agreed, that if one ſeized of an Houſe in Fee, make a Leaſe at Will, and g5i5# Les at Will 
Leſſee negligently burns the Houſe, no Action lies; for he had it in his Power to ("Hor 1989 in Peri ©: 
ſecure himſelf by Covenant: Secus, if Leflee for Years make a Leaſe at Will, not ,, e Years or 4 Senn. 
but that he might ſecure himſelf by Covenant, but becauſe he is anſwerable over ger, Ante 13. Turbervil 
to his Leſſor, in that reſpect he ſhall have an Action on the Caſe, -verſus Stamp. 5 Co. 13. 
Alſo the Court held, No Action lay againſt the Defendant for the Stable he 1 1 
took, if the Fire had ceaſed there; but if it goes on, and burns his next Neighbour's, (% 1. b. (5, U. 
he ſhall have an Action for his Loſs, becauſe he is 2 Stranger, and had it not in his 777, 784, 10, 1 5. 11. 
Power to make him Covenant to be careful; and by Conſequence ſo may the Te- p. f. 8. C. 
nants of the other Houſes. | * __ 
Laſtly, That the Leflor might bring Actions againſt the other Leſſees, and ſomight 
they againſt Leſſee at Will; and as the Leſſor might ſue the other Tenants, and 


they fue Tenant at Will, the Leſſor ſhould have his Election. Yide 3 Lev; 
358. EE 
Aſhby verſus White & al. Mich. 2 Ann. B. R. 2 Id. Raym. 


938. 8. C. 


; 75 N is) 
CTION upon the Cal inſt the Conftables of Ayleſbury, and declares that Ut. ele Cab 
? was delivered to the Sheriff of Bucks for Election fag e 2:rovck for 


the King's Writ iſſued 
of Kni the Shire and Burgeſtes of to ſerve in Parliament; where- raking w receive hisV ous 
Sheriff made out his P to the being Conſtables of A. in Elefiion of Members 0 


upon 

Ljbery, for the Election of two Burgeſſes for that Borough, which was delivered, Lament. Held chat it 
2 the Barpfles duly affembled to hook, Sc. and that thePlaindiff being duly — r 
[ Sc. offered to give his Voice for Sir T. Lee, and S. Mayne, Elq; but the 77. Hole 524. #S.C. $5. : 
nor allow it. Upon not Guilty, a Verdict was found for the Plaineiff,, and after 
Motion in Arreft of Judgment, the Court gave their Opinions ſeriauiu. 

* Goal]. mas afOpintan for chaſdeſeadgune, char the tion was not maintainable * P. 20 
becauſe the C ated as 2 Judge, and not as an Officer, and that in a Parks 
mentzry Matter. Alſo becauſe the hindering of 2 Vote is dam abſque Inis. 

E 6. 60. 2 Lev. 114. 19 H. 6. 44 Heb. 267. Farther, he held it would 1 
plicity of Actions, (Vide 5 Co. Hias Cale) aud that this was out of Time. — of Fat hl 
I: ought at leaſt to follow and not to the Adjudication of the Houle of Com- 1,9: 45- © Mod: 45. 
mons. 2 Crs. 368. The Reaſon of Sirkeg's Cale was becaule the Refuſal of 2 ; $9. 95. coy. 5 Your, 
Poll occafioned the Lofs of the Place of Bridge-Maſter, which was 2 real Profit: 206. 5 Fand f + Low 
And the Cafe of av Action by 2 Freeman for refulwng t admit his Voice im the 56, 1574. 6 Mod. 48. 2 
Eleftion of 2 Lord Mayor was, becauſe he had no other Remedy bur this Adtion ; Felt. 255. 3 Lov. 35. 
bur thus duffers. Yidez Lev. 50. 2 Ven. 50. 2 Lev. 250. | 5 | 
_ Powys JL ad idem, That the Defendant, tho” not proper; 

Voue will be aſſoed, and ducrefore he dots not loſe his Privilews 

cara Lew, and ths Ingury, if = be one, comes winhiw cher Rule; and be menionead 

the 7 & V g. winch gives av Aci for 2 double Rerum, to the Candidaze; 
and niht before the Stau 23H 6. the Candace had mo A for a falfe Rena; 
and tara 1640. there wee fevency double Reruwns, avd yer AE,, bromgke, 
or Att made; ee eee e gs im the Caſes, he iniſen- 


Powys, the ewe Rirm the oller 
g or nor A Judge, aud is mor a eu. 
= av Officer; as —— 


— ——ä— I es WW WE roo AA eg as. 11 


"Adtion für e Cale. 


thing but a miniſterial Power: In other Matters Powell agreed with the other Two, 
urging that the Right of Election of Members muſt depend upon the Right of the 
Electors; and the former the Parliament are to decide, and the Plaintiff may peti- 
tion the Parliament to determine it; and after that may have his Action, but not 
before; and therefore was not without Remedy. 
Right of Election of Mem- 7,1; C. J. contra, He held that the Plaintiff had a Ri ight to vote, that a Freebal- 
ber : 8 4 NON rations der has a Right to vote by Reaſon, of his Freehold, kay, it is a real Right; and the 
liberi tenementi, in Coun- Value of his Frechold was not material, till 8 H. 6. c. 7. which requires it ſhould be 
ties, and rationeBurgagii, 40 8. Per Annum; That in Boroughs they have aRight to vote ratione Burgagii : And 
in Ancient Boroughs; Or that in Cities and Corporations, it is a Perſonal Inheritance, and veſted in the whole 
2 N 3 500 "* Corporation, but to be uſed and exerciſed by the particular Members, and that 
Shay 1 Pola ſuch a Franchiſe cannot be granted but to a Corporation. Hob. 14. 12 Co. 120. 
CH be: Mo. 812. And this is not a minimum in lege, but a noble * Privilege, which intitles the 
Where there is a Right Subject to a Share in Fe Government and Le iſlature: No Laws can be made to 
there is a Remedy. If affect him or his Property but by his own Conſent, given.in Perſon if he be choſen; 
Statute gives a 1 or by his Repreſentative if he is a Voter: That if the Plaintiff has a Right, he muſt 
Common Law war Siwe 2 jn Conſequence have a Remedy to vindicate that Right; for want of Right and 
want of Remedy 1s the ſame Thing. If a Statute gives a Right, the Common Law 
will give a Remedy to maintain that Right; d Fortiori where the Common Law 
gives a Right, it gives a Remedy to aſſert it. This is an Injury, and every Injury 
imports a Damage. Vaolating the Right of another by a Scandalous Word is _ 
: cient Damage to give an Action, tho” the Party ſuffers not a Farthing, and the 
Where a Parliamentary cuniary Loſs be nothing. Where Parliamentary Matters come ore us, as inci- 
—_— an ay Dee > Bong dent to a Cauſe of Action on the Property of the Subject, which we in Duty muſt 
the King's Court muſt de. determine, tho' the Incident Matter be Parliamentary, we muſt not be deterred, but 
termine it. 6 Mod. 45. are bound by our Oaths to determine it: There can be no ſuch Method by Petition 
49. 2 Salk. 503. 2 Roll. as my Brother Powwell.ſpeaks of; nor can the Parliament judge of this Injury, nor 
C0. TILE 34 Jac. 478. giye Damages to the Plaintiff for it. But Judgment was given for the Defendant, 
RS MR Note; On Friday the 14th of January, 1703, this Judgm ment was reverſed in the 
Houſe of Lords: Trevor C. J. and Price and Sixteen 12 concurred with the three 
Judges of B. R. The Reſt of the Judges and Fifty Lords concurred with Holt C. 
J. Altho' this Matter relates to the Parhament, yet it is an Inj mary precedaneous 


to the Parliament, as my Lord Hale ſaid in the Cauſe of arnardifton verſus 
Soame. 


Vide het Page 765. Goddard verſus TY Mich. 3 Ann. B. K. 

Salk. 456. S. C. Caſe 
e C4 F E. for a falſe and malicious Indictment of Barretry, whereof he wks Wo 
unde legitimo modo fuit “ mp modo acguietatus, and upon the Trial it af ppeared he was acquitted no ona 
acquietatus. Eridence 2 wiſe then hy Entry of a Nolle proſequr, and whe this was ſufficient to maihfai 1 
a Nolle proſequi not ſut- Action was made a Point for the Opiate of the Court: And the Court Rela, 8 


ficient to maintain this 


ol Nolle proſe- Evidence did not ſupport the Declaration; for the Nolle pro ſegui is a Diſcharge as to 
= uy — Diſcharge & = the Indictment, but 5 Acquittal of the Crime. And * Ce Juſtice G0 Ubi a 
Crime, but of the Indict- to theJatter Matter, and was of Opinion, that the Crow norwickſtndihg the 


- 


Remedy. 


ment. Mod. Caſes 261. | X 
Wand. 84. Pol ach. © Nolle Nei * award new Proceſs upon the ſame Indictment. 
Mod. 95, 261, 262. 11 To 8 1 mY | 
Co. 65, 66. 1 Sid. 420. Tenant verſe N Mich. 7 B. R. 2 Ld. Ra m. f 
3 ym. 1089. 

1 Vent. 32. 5 Mod. 8 C 55 * PRAM 
208. Hard. rd, f 153. 1 C. : | 

118 48 pollct 210 1 OY, * 
Vide Recor at 7 745 E Plaintiff dec -lared or he w * e a Cellar co >ntiguous t — the 1 — TR 


44 
Poſt. 360. 8. 0. 6 Mod. n Part of th Day 
311. Holt 500. in both Bebe dant debuit, * 795 55 reparare; and that or \ 
On — D intohis Cellar, Se Judgment by Default, an d 
ee N e 


Caſe for not repairing the Tie | 
Fartition- wall of Defen- 1 2 Charge laid on the De as ee JOU 70 DO 
rom treſp 3 2. d, 


s Houk, che 
r the, Filth of he 


dant's Privy, pro defectu to. AS one is bound to 


of which, the Filth ran in- - ſo he muſt a Heap of Dung, 11 he erects 1 it. Sic utere tuo ut Ane non 15 
to the Plaintiff's G.. 


Siſt. Where the Charge 1s upon U. Delendapt of common Right, the Plaintiff need neec not of preſeribe'in kisDeclilttha. Gre. 
Car, 500, 3 Lev, 266, 133. * 290. 9 Co. 57. 


OJ 


"6. 


ation 


Action ſur le Caſe, ſur Aſſumpſit. 
Sexton verſus Miles. 1 W. & M. C. B. a 
| | 1 


JN Aſſumpf!, the Plaintiff declared, that in Conſideration, &c. the Plaintiff would Conſideration executory is 
1 deliver unto the Defendant, &. the Defendant promiſed to pay, &c. and in mug 5 2 ogy 
fas dicit, that he did deliver, but does not alledge a Place where; the Defendant 1 e ee — er. 


demurred for want of a Venue, and the Declaration was held ill, for a Conſide- 50. 8. C. 
ration executory is traverſable. 5 j 9 


Tomkins verſus Bernet. Hill. 5 Will. z. 169 3- At Niſi prius in Lon- 
| don, coram Treby Chief Fuſtice. | 


1 * RE E were bound in an uſurious Obligation; one of them paid ſome Part of [ndebiratal A Gumpſit for 
the Money, and afterwards the Obligee brought Debt againſt another of the Money receiv'd to Plain- 
Obligors, who pleaded the Statute of Uſury, and avoided the Bond: And now the tif? Uſe. Evidence, Pay- 


| Obligor, that had paid ſome Part of the Money without Cauſe to the Obligee, _—_ ET 2 
brought an [ndebitaius Ajjumpfit againſt him to recover back that Money; Treby C. held not maintainable 


J. allowed, That where a Man pays Money on a Miſtake in an Account, or where Indebitatus Aſſumpfit lies 
one pays Money under or by a mere Deceit, tis reaſonable he ſhould have his Mo- for Money paid by — — 
ney again; but where one knowingly pays Money upon an illegal Conſideration, war a Arran * 
the Party that receives it ought to be puniſhed for his Offence; and the Party that legal 8 2 
pays it is particeps Criminis, and there is no Reaſon that he ſhould have his Money Lev. 3, 17, 153. 1 Lev. 
again; for he parted with it freely, and volenti non fit injuria. This Caſe was cited: 164, 5, 273. Mod. Caſes 
One, bound in a Policy of Aſſürance, believing the Ship to be loſt, when it was 77. Skin. 411. . C. 
not, paid his Money; and it was held he might bring an Aſſumꝑſit for the Money: 

One was employed as a Solicitor, and had Money given him to bribe the Cuſtom- 
houſe Officers, and he laid out the Money accordingly; Ajump/it was brought 
againſt the Solicitor for this Money, and held ir lay not. 


| 15 * Hard's Cafe. Hill. 8 Will. 3. B. R. | i e 23 


JN DEBI TA TUS Aſſump/it will he in no Caſe but where Debt hes; therefore it 13 8 will 
lies not upon a Wager, nor upon a mutual Aſumꝑſis, nor againſt the Acceptor lie in no Caſe but where 
of a Bill of Exchange; for his Acceptance is but a collateral Engagement. But it Debt lies. Hard. 485. 
| Hes againſt the Drawer himſelf, for he was reglly a Debtor by the Receipt of the! Mod. 287. 1 Lev. 


e . 7126 . 


Hill. 9 Will. 3. Ar Niſi Prius af Guildhall, coram Holt, Chief Fuftice. 
2 DE BIT ATUS Aſumpſit verſus A. and B. and Judgment verſus A. by Pe- W bn 4 ) 10 


| h 
fault: B. pleaded Payment, and Iſſue thereupon. - Et per Holt. No Finding a Man agaioft > Conte. 
upon this Tffue can diſcharge A. for he has confeſſed the Whole. ion by Nient dedire. 
| 1 Saund. 230. Cro. El. 


Vide Record, Page 731. 


| A SUMPSIT, for that the Defendant, in Conſideration that the Plaintiff at Carth. + ; Aumpft * 
his Requeſt would lend the Defendant's Son any Sum of Money, and let him Conſideration that at his 

have any Goods, fo as the Money lent and Goods fold exceeded not 5. promiſed Requeſt he would lend che 

to pay hit; and avers that he lent him g; l. in Money, and fold him Goods upon 2 *feo4eot's Son any Sum, 

Credit to the Value of 5 l. and declares ulſo that the Defentant was indebted td kim Pilati abers uit n. 

for ſo much Money mutuo dat & accummoiat. to the Son at the Defendant's Requeſt, lent à greater Sum. 1 


Sc. Upon Non aſſumꝑſit, Verdict pro Nxer. and 3 l given in Damages. Upon Mo- Roll. Abr. 32. Vent. 153. 
tion in Arreſt 2 it was allowed, Thinhe Defendin could a—•—ü CI ow 
debted for more than 5 . for he engaged for no more; o thut if the Jury had given A. at Bl Renee? be. 
. 8 WE . . 3 b g 0 queſt}; be- 
more, it had been naught. Here the Jury having given leſs than 5.4. this was ur- cauſe the Promile is col- 
ged to have helped the Declaration. Sed non allocatur; for firſt, non conſtat to the lateral only. Ram. 67. 
Court, but the Defendant has paid 5 J. already, and that this is now claimed over Cont. 1 Vent. 311. ſed 
and above. 2dly, That the Declaration was naught; for the Money being lent to * — OT: 
J. S. the Defendant cannot be obliged as for a Debt, and liable to an Indebitatus, 
2 | 5 


but 


a 4 di. as. 


. 


ſur Aſſumpſit. 


bas. — 1 a FOR _ ll 


— CCC 


Action ſur le Caſe, 


— — ”"_ "1 i 
nnn... 


Pa 


4) 2M / 


'Farfl, 12, 13. 2 Saund. but to a ſpecial Aſumpſis, as being but collaterally bound by his Promiſe; for the 
136. 2 Lev. 119. Poſt ſame Money cannot be lent to Two, Otherwiſe had the Money been only delivered 
3 g 1 to the Son at the Father's Requeſt, or only had and received by the Son at the Fa- 
— 13 Holt 213. ther's Requeſt, for then the Loan had been to the Father; quod nota. | 
anv. Abr. 1 pt. 27. | EE OY Bs LT INT 
Vide Record, Page 736. * Harriſon verſus Cage & ux. Mich. 10 Will. 3. B. R. 1 Ld. Raym. 

* P. 1 6 ) i b 386. * 5 | | | . k 5 | | 
Aſſumplit in Conſidera- 79 SUM PS1T, for that in Conſideration he had promiſed to marry the Defen- 
hap. 1 A dant, ſhe promiſed to marry him; and Verdi pro Quer. Objected that the Wo- 

romiſed to marry him, man may in ſuch Caſes have an Action, but the Man cannot; becauſe Marriage is 
Fes for the Man as well as Ad 4 the Man, but to the Woman it is. And the Writ Cauſa Matri 
ies for no Advantage to the Man, but to ma And 'rit Cauſa Matri- 
er wr 1 —_— monii pr. locuti lay for the Woman, but not for the Man. Vide Ro. 22. pl. 2. 1 Inf. 
omg 1 Roll. Abr. 204. V. N. B. 3. 205. Hob. 10. Sed non allocatur; For Marriage is a Conſideration 
22, 77. 2 Bulſt. 48. 3 on the Man's Side ſufficient to raiſe an Uſe; and a Man ſhall have an Action for 
Cro. 323. Car. Rep. ſcandalous Words per quod he loſt his Marriage. Et per Holt C. J. The Action is 
Ar ver Lage TY grounded upon the mutual Promiſſes: If the Woman's Promiſe does not bind, the 
"Reb 352. 5 Les. 65. Man's Promiſe is but nudum paur,, and therefore it is actionable either on both 
2 Salk. 437, Kc. Caſes Sides or on neither Side. 


B. R. 214 Holt 456. | ; | | 5 | 
| Palmer verſus Stavely. Paſch. 13 Will. 3. B. R. Comyn's 115. S. C. 


(7 | 
Indebitatus Aſumpſit for ND EBITATUS Aſumpſit for had and received by the Defendant fe 
We umpſit for Money had and received by the Defendant for 
ancheg ug Plan. the Plaintiff ad uſum of the Defendant, and Verdict upon Non aſſump/it for the 
tiff ad uſum Defendant, Plaintiff. And upon Motion in Arreſt of Judgment the Court held, That theſe 
held well after Verdict. Words, ad ſum of the Defendant, ſhould be rejected, becauſe they are inſenſible 
_ Canine 161, 6 and repugnant, and then the Promiſe was for Money had and received by the De- 
aſes B. R. 5 10. S. C. fend 2 8 * 6 2 
; endant for the Plaintiff ; which is well. Vide 1 Sid. 306. 1 Mod. 42. 2 Keb. 
615. 1 I > 


Cutting verſus Williams. Hill. 1 Ann. B. R. 
8 


Aſfumpſit A 2 ks SSUMPSIT, and Two ſeveral Counts laid; one was on a Promiſſory Note, 
Note upon the Cuſtom of and the Plaintiff counted thereon as on a Bill of Exchange, upon the Cuſtom 
Merchants and held ill be- of Merchants. On Non aſſumpfit, entire Damages were given, and Judgment ac- 
fore the Starute; Jude” ingly. Upon a Writ of Error brought in this Court it was held, 1ſt, That 
ment cannot be reverſed in „ | S | 

Part and affirmed in Part, the Plaintiff could not declare upon the promiſſory Note as upon a Bill of Ex- 
unleſs where Part is by change: And as there could be no ſuch Count or Action, ſo there could be no 
Common Law, and Part ſuch Damages. 2dly, That they could not reverſe the Judgment in Part, via. 
by 07 Ki OO as to the one Count, and affirm as to the other; and denied Jacob and Mills's Caſe, 
Lp Jac. 343. Far. _ Hob. 6. And took this Difference, viz. Where the Judgment is partly by the 
1654. S. C. 1 Roll. Rep. Common Law, and partly by Statute, it may be reverſed in Part; for that which 
24. Alleyn 75. Holt was a Judgment at Common Law, will remain a Judgment, and be complete without 


273. Lally Ent. 227. the other. Vide Cro. Car. 349. Cro. Fac. 424. Mo, 708. Aleyn 74. 1 Rol. 775. 


2 3. and 4. Ann. 1 K, 232. 2 Keb. 506, 235. Sty. 121, 125. 1 Vent. 27, 39. 2 Saund. 179. 
P. 25 * Meredith verſus Short. Paſ. 1 Ann. B. R. 2 Ld. Raym. 159, by 


the Name of Meredith verſus Chute 8. C. 
(9) 4 : 


Far. 12. Aſſumpſit, in SSUMPSIT, declares, Whereas at the Requeſt of the Defendant, he 
CONE 0 a De- hath delivered to the Defendant a Note given him by F. S. a third Perſon, 
8.2 Had fo, 30l. kate); for 50 J. the Defendant in Conſideration thereof promiſed to pay him 50 J. After 
good Conſideration, be- Verdict, moved in Arreſt of Jud t, That it 1s not a Gift but a Delivery; and 
cauſe the Note was Evi- that the Note was uſeleſs, and of no Value, becauſe it does not appear to be for a 
dence of a Debt. Nel- Conſideration. Holt, C. J. The Delivery ſhall be intended abſolute and indefi- 
. nite, and it is Evidence of a Debt, and therefore the parting with it is a 4 


N 4 5 165. Conſideration; and tho?: the Conſideration of this Note was proved at the 


3 Salk. 7 Far. 13. yet that was not neceſſary, as I conceive, Vide 3 Cro. 155, 170, cenira. 


Gould 


* 


0 


Action ſur le Caſe, ſur Aſſumpſit. 


a. 


CE 
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* * 
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is 


- * 


1 


Gould verſus Johnſon. Paſ. 1 Ann. B. R. 2 Ld: Raym. 838. S. C. 
. 3 Ld. Raym. Entries 9. a en eee e 
SSUMPSIT; and declares on a Promiſe, in Conſideration he would re- 
A ceive A. B. and C. into his Houſe: ut Hoſpites, and find them Meat, Drink 


7 


and all Neceſſaries, to pay what was deſerved; and ſays, That he did receive them 


into his Houſe, and did find them Meat, Drink, and all Neceſſaries: And t 


„ie 
Poſt 422. S. C. Far. 143. 
called Booth and Johnſon. 
Aſſumpſit, in Conſidera- 


tion that the Plaintiff 
He would receive A. &c. in- 


Defendant has not paid, Fc. Defendant demurred, becauſe it was not ſaid he to his Houſe ut Hoſpites, 


ived them ut Hoſpites, which is a ſpecial receiving, as Innkeepers do; and 
3 —.— was neceſſary. Es per Holt & Cur. This is a Sufficient 
Performance ; far the receiving here mentioned, is receiving them ut Hoſpites, and 
Evidence of ſuch Reception would well prove them to be received ut Hoſpites. 
And if they were received as Servants, and not as Gueſts, it ſhould have been 
pleaded on the other Side with a Traverſe of their being receiv ' d ut Hel pites: A 
Finding Meat, Drink. Sc. is a Gueſting them, and muſt be ſo intended, till the 
contrary be ſnewed. Theſe Cafes were cited on the other Side and anſwered. 2 
Cro. 45. Jones 441. 2 Co. 245, Zelv. 175. | 


Herbert verſus Borſtow. Trin. 2 Ann. B. R. 2 Ld. Raym. 89 5. 
| Ty 8. C. t 5 


C45 E; Plaintiff declar'd, in Conſideration that he had paid and deliver'd to 

the Defendant rwenty Pieces of hammer'd Money, being twenty old Shillings, 
at his Requeſt, he the Defendant promiſed to pay him 20 5. new Money. Object- 
ed, The Property is not altered; /ed non allocatur; for a Delivery, in Conſidera- 
tion of being paid the Value, is a Sale. 95 "II 


* Coggs verſus Bernard. Trin. 2 Ann. B. R. Intrat Hill. Ann. Rot. 
435. 2 Ld Raym. 909. 8. C. Comyns 133. S. C. 


ASE, Whereas the Defendant Aſſumpſit to take up a Hogſhead of Brandy 
in a Celler in D. an] ſafely to lay it down in another Cellar; that he em negli- 
genter laid and put it down in another Cellar, tha: for want of Care the Caſk was 
ſtaved, and ſo much Brandy was loſt. Objecled in Arreſt of Judgment, That 
there is no Conſideration ; for the Defendant is not to have a Reward, and it does 
not appear he is a common Carrier, or Porter, ſo as to be intitled to a Reward; he 
is only to have his Labour for his Pains, ſo that this is audum patiun without Con- 
ſideration. But by Hol, C. J. If the Agreement had been only Executory, as 
that he aſſumed to carry-it, and did not, no Action weuld have lain. Like the 
Caſe of 11 H. 4. 33. Action, for that he promiſed to build him a Houle by ſuch a 
Day, and did not; adjudged 1t lay not in that Cale; bur here he Was actually en- 
tered upon the Thing according to his Promiſe, and therefore ne miſcarried, 
he is liable to an Action: For it is a Deceit upon the Plaintiff who truſted him, and 
that is the Cauſe of Ad ion; for tho he was not bound to enter upon the Truſt, 
yet if he does enter upon it, he muſt take care not to miſcarry, at leaſt by Miſ- 
management of his own. Aliter perhaps, if a drunken Man had run upon him 
in the Street, and thrown down the Caſk, or one had privately pierced it, becauſe 
he had no Reward. It is indeed held in Zelv. 128. That if Ii. deliver Goods to A. 
and in Conſideration thereof he promiſe to re- deliver them, that yet no Action 
will he for not re delivering them; but that Reſolution is not Law, and was al- 
ways grumbled at: And 2 Cro. 667. where Money was delivered to pay over ine 


9 — 


mora, is contrary; for tho? the Party has no Benefit, yet if he takes the Truſt 
upon him, he is bound to perform it. Vide 3 H.6. 26. Dr. & Sud. 129. Ouen 
141. Keb. 160. Judgment pro Quer. per t0:um Cur”, wo ae 2. 


Shore verſus Brown. Trin. 2 Ann. B. R. re e 


NDEBITATUS A umpfit, and declares, That the Defendant being itidebr- 
£ ed to him in 20 J. for — fold, in Ccnfidera.ione inde ſuper ſe Aſſumpſu : After 


and find them Meat, &c. 
Averr'd, that he did re- 
ceive them, and find them 
Meat &c. held ſufficient 
Averment, without. ut 
Hoſpites; on Demurrer. 
1 Sid. 309. 3 Ley. gc, 
6 Mod. 227, 259. Posh. 
193. Yelv. 87. 1 Saund, 
7. 6 M5d. 77. Poſt 
29. Pl. zo. 3 


( 11 
Delivery, in * ſideration 
of being paid the Value, 
is a Sale, Supra. 2 Salk, 
446. Noy 59. 
Vide Record 733. 


® X26 
Vide Record 733. 
(42) 

Aſſum pſit to take up a 
Hogſhead of Brandy in 
one Celler, and lay it 
down in another, Breach, 
'That tam negligenter he 
put it down in the latter, 
that it was ſtav'd, giſt, 
If H. undertake to do a 
Thing without Hire, no 
Action lies for the Non- 
feaſance: But if he enters 
upon the doing it, Action 


lies for a' Misfeaſance, if 


thro* his own Neglect or 
Miſmanagement, becauſe 


it is a Deceit; but not if 


by mere Accident. Kelw, 
555 78. 1 Roll. Abr. 91. 
I. 26. 6 Ei S. 
19 H. 6. 49. 20 fl. 6. 
34. Br. Action ſur le 
Caſe, 40, 72. ::3 H;:6w 
36. S. C. Br. Action ſur 
Caſe 7, 8. C. 3 Salk, _ 
11, 268, Holt 13, 131. 
528. | | 


5 
Indebitatus Aſſumpfit, & 


in Conſideratione inde ſu. 
per ſe Aſſumpſtt, without 


Judgment by Default, a Writ of Error was brought, and now this Exception was faying def. Aſfumpfit; 


d it 1 Fa iſe It m1 | Et held well after jedgment 
taken, That it is not ſaid the Defendant promiſed, fo it might be a Stranger. g 

| ; O- by Default. Poſt. 663. 

per Cur”: It cannot be ſuppoſed a e promifed, or that the Plaintiff pro 8. N A e _— | 


miſed 
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3 614 ) 4371 
Indebitatus Aſſumpſit. 
Adminiſtrator makes At- 
torney to receive the Inteſt- 
ate's Debts,; a Will ap- 
pearing, the Leters of Ad- 
miniſtration aye repeal'd, 
Executor may bring Inde- 
bitatus Aſſumpſit againſt 
the Attorney for Money 
receiv'd to his Uſe, quia 
Adminiſtration void. 
Mod. Caſes 151, 161, 
309. 2 Ld. Raym. 1216. 


8 


| (25) - 
6. Mod. Caſes 248 S. C. 
by Name of Bour Ka- 
mire ver. Darnell. 1 Roll. 
er . 8 
Where the Defendant 
comes only in aid of ano- 
ther, ſo that there is a Re- 
medy againſt both, it is a 
collateral Promiſe, and 
void by the Statute of 
Frauds: Otherwiſe where 
the whole Credit is 
given to the Defendant. 


F | 
2 Roll. Abr. 738. Pl. 1. 
1 Roll. Abr. 27, 32. 1 
Roll Rep. 275, 6, Cro. 
Jac. 386. 8. C. 3 Bulſt. 
04.43 ball re. 8. e. 
Holt 606, 1 Dany, Abr. 
68. | 

1 Roll. Abr. zo. Noy 
11. Cro Jac. 500. 1 Vent, 
43. 268. 293. 311. Ante 
27. TH $5555 15 

6 Mod. 309. Aſſumpſit by 
Executor on Promiſe to 
Teſtator, Statute of Limi- 
tations pleaded, and held 
that a Promiſe to the Exe- 
cutor within fix. Years 
could not be given in Evi» 
dence. Mod.. 

161, 309. 


* 


Caſe 151, 


* 


miſed himſelf, there is no Body to promiſe upon this Record but the Defendant; 
aliter perhaps, if three Perſons had been mentioned in the Record, for it might be 
then uncertain to which the Promiſe was applicable. E! zer Gould, J. There is alſo 
* a Difference between a collateral Promiſe and a Promiſe by Operation of Law; in 
the latter Caſe, the Law which raiſes the Promiſe applies it. 3 Cro. 913. Ney 30. 


Jacob verſus Allen. Mich. 2 Ann. At Guild-Hall, coram Trevor 


W , e ee 


JNDEBI TATUS Aſumpfit for Money had and teceived'to his Uſe; upon Evi- 

. dence, the Caſe fell out thus. H. having Letters of Adminiſtration, appoint- 
ed the Defendant by Letter of Attorney to receive Money owing to the Inteſtate, 
who accordingly received the ſame, and paid it to the Adminiſtrator; afterwards 
a Will appearing, the Letters of Adminiſtration were called in and repealed by 
Citation, and now the Executor brought an Indebilatus Aſſumphit againſt the Defen- 
dant for Money had and received to the Uſe of the Plaintiff, - Objected, 1ft, That the 
Defendant acting only as Attorney for him that was in Fact Adminiſtrator, it was 
the Receipt of the Adminiſtrator, ard not of the Defendant. adly, That ir 
ought to be a ſpecial 4ſump/t, and not a General Indebitatus; for the Money be- 
ing received by ſpecial Authority, and that expreſsly to the Uſe of another, this 
expreſs Intent ſuſpends and hinders the Operation of Law, and the railing of an 
implied Contract to a third Perſon: Sed non allocatur; for the Adminiſtration was 
merely void, and conſequently the Adminiſtrator could give no Authority, and fo 
the Attorney acted without Authority; and then there is nothing to hinder the 
raiſing an implied Contract, and charging the Defendant by Indebilalus Aſumpſit 


to the Executor. ö 


Mich. 3 Ann. B. R. 


Intr. Paſ. 3 Ann. 
Rot. 64. | 


Birkmyr ver /in Darnell. 


Ty ECLARATION, That in Conſideration the Plaintiff would deliver his 

Gelding to A. the Defendant promiſed that A. ſhould re deliver him ſafe , 
and Evidence was, that the Defendant undertook that A. ſhould re-deliver him 
fafe; and this was held a collateral Undertaking for another: For where the Un- 
dertaker comes in Aid only to procure a Credit to the Party, in that Caſe there is 
a Remedy againſt both, and both are anſwerable according to their diſtinct En- 
gagements; but where the whole Credit is given to the Undertaker, ſo that the 
other Party is but as his Servant, and there is no Remedy againſt him, this is not a 
collateral Undertaking; but it 1s otherwiſe in the principal Caſe, for the Plaintiff 


may maintain Detinue upon the Bailment againſt the original Hirer, as well as an 


Aſſump/it upon the Promiſe againſt this Defendant. This was upon a Cale itated 
K the Trial for the Opinion of the Court; Judgment was given for the De- 
endant. 8 TL . 
Et per Cur. If two come to a Shop, and one buys, and the other, to gain him 
Credit, promiſes the Seller, F he does not pay yeu, Iwill, this is a collateral Under- 
taking, and void without Writing, by the Statute of Frauds: But if he ſays, Let 
him have the Goods, 1 will be your Pay- maſter, or I will ſee you paid, this is an Un- 
dertaking as for himſelf, and he ſhall be intended ro be the very Buyer, and the 


other to act but as his Servant. , 
= Dean verſus Crane, Mich, 3 Ann. B. R. 


LAINTIFF declared as Executor on a Promiſe to the Teſtator. Defendant 
pleads Non Aſſumꝑſit infra ſex Aunos; and upon the Trial of the Iſſue it appear- 
ed, That there was a new Promiſe made within fix Years ; but it was a Promiſe 
made to the Plaintiff himſelf, and not to the Teſtator. Er per Cur: He ſhould have 
declared accordingly. 1 5 : . 


Love's 


** A. 


Action ſur le Caſe, ſur A umpſit. 


1 _— 
— —d — — 


— 1 


1 


Love's Caſe. | Pal. 5 Ann. B. R. 


5 T. way | | | 1 

H E Sheriff takes Goods in Execution upon a Fieri facias; a Stranger promiſes Aſſumpſit, in Conſideration 

to the Officer to pay him the Debt in Conſideration he would reſtore them. 88 would reſtore 
Upon Demurrer this was argued, and compared to a Conſideration of ſuffering a cs, EO AN * 
Priſoner to eſcape. Sed Cur. contra, By the Capias he is to take and keep in Sal à good Conſideration, 10 
Cuſtodia, and to give Liberty is contrary to the Writ, but that is now to raiſe the Co. 102. Cro. El. 190. 
Money, and the Sheriff upon a Fieri facias may ſell the Goods, and this is no more 199, 2 Bull. 213. 1 
9 A, & 4 6 f Roll. Abr, 291. 2 Wil- 
en FL | 0 ſion 308. | 


| HFaſſer verſus Wallis. Hill, 6 Ann. B. R. ; 15 
TH E Plaintiff being a Feme ſole married the Defendant Wallis, who was in wecky og B. living a for- 
Truth married to another Woman: Wallis made a Leaſe of the Wife's Land, ne R fry Ka pot 

reſerving Rent, and received the Rents from the Tenants. Upon this the Plaintiff from Tenants. Adjud * 
diſcovering the former Marriage, brought an Indebitatus Afſumpſit agamirc Wallis ed that B. might bring 
for ſo much Money received to her Uſe. And after Verdict on Non Aſſumpfit, Iadebitatus Aſſumpſit as 
it was objected, That Wallis having no Right to receive, the Tenant was not dil- 1 recelv'd to her 
charged, and therefore an Action lay againſt the Tenant, who has his Remedy o- 
ver againſt Wallis. But the Court held Yallis was viſibly a Huſband, and the Te- 
nant diſcharged(; at leaſt that the Recovery againſt Wallis in this Action would diſ- 


charge the Tenant, for this would be a Satisfaction to the Leſſor. 


Heyling verſus Haſtings. Hill. 10 Will. 3. B. R. 1 L4. Raym. - P. 29 
EC 38.. 421. Comyns 54. S. C. | 1 
35 Tus 7s 8 19 ä 
JN DEBIT ATUS Aſumpſit, by an Executor for a Debt due to the Teſta- Nie 18 429. 
tor. Defendant pleads Non aſſumpſit infra ſex Annos; Evidence was, That the e gk 


| : vents the Operationyof the 
Goods were ſold above ſix Years ago, and that the Defendant, after the ſix Years, $tatute of Limitations, as 


being requeſted to pay, denied that he bought the Goods; but further ſaid, much as Expreſs. Caſes B. 
Prove it, and I will pay you. This Promiſe, tho' conditional, ſhall bring it back R. 223. S. C. Holt 427. 
within the Statute ; for the Detendant waives the Benefit of the Act as much as | 

by an expreſs Promiſe. 185 | 5 


N. B. Holt reſerved this for a Caſe, and it was argued, and after the Advice 
of the other Judges was taken, he delivered it as the Reſolution of ten of the Jud- 
ges, That if the Executor proved the Delivery of the Goods at any Time, this Promiſe 5 
would be ſufficient to bring the Caſe out of the S atute of Limitations, and the Executor 3 
bere baving proved the Delivery, Judgment fuit done par le Plaintiff. . 


Roe verſus Haugh. Pa. 9 Will. 3. in Cam. Scacc. 
Ts 59s | 20 


'A Was indebted to B. and C. in Confideratione quod B. accipere vellet ipſum C. 3 in Conſideration 

\ « fore debitorem ipſius B. pro viginli libris debit. eidem B. per A. in vice & loco accent & wee] ; _ 
ejuſdem A. ſuper ſe Ajumpſit, & eidem B. promiſit, quod ipſe eaſdem 201. eidem B. for 5 ee roms 
folvere vellet, Whereupon B.'s Executor brought an Afumpſit verſus C. averring A. in locb A. Averr'd that 
that B. accepted him fore debilorem ipſius B. without ſaying that A. was diſcharged , be did accept C. fore debi- 
and on Non aſſumpſit, Verdict, and Judgment pro Quer. and Judgment affirmed pod e s.. +. 
in Cam. Scaccar. where they held, it being after Verdict they ought to do what oy expreſs 1 
they could to help it, and therefore they would not take it as a Promiſe only gn A. was diſcharg d. Ante zg. 
the Part of C. becauſe as ſuch it could not bind, except 4. was diſcharged; but 22 Mod. Caf. 77. Hob. 
they conſtrued it as a mutual Promiſe, viz. That C. promiſed B. to pay the Debt, 4a ab Vent 6. 3 Cro, 
and B. promiſed in Confideratione inde to diſcharge A. By which means, if B. 9 m. 302. 
ſues A. he ſubjects himſelf to an Action of Debt for the Breach of his Promiſe. - 
It was affirmed by the Opinion of four. Judges againſt three, vis. Treby, Lech- 
mere, Nevil,” and Pozoys, to affirm; and Ward, Powell, and Blencoe, to reverſe. _ 
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« Actions Popular. | g 


Kirkham 1 Wheeley. Trin. 95 Win. 3. B. R. 1 Ld. Naym. 
ä 27. et: 0 


| Action qui tam will not lie B. A 2 7 TON qui lam, &c. Defendant oak he was an Attorney of the Com- 


* Attorney of C. B 
in any other Court. Poſt 
543. 8. C. Comb, 319. 3 


mon . and that Attornies de C. B. have Time out of Mind not been ſua- 
ble elſewhere; to which it was demurred. 1ſt, Becauſe the Plea is negative, and 


Salk. 282. Caſes B. R. 74. no Juriſdiction given to any other Court. 2dly. Becauſe here is no full Defence, 


1 Lut. 193. Cro. Car. 10. but venit & dicit. gdly, Becauſe the King is Party, and has Privilege to ſue 
ne whos 155 3 Lev. where he pleaſes. Curia; As to the Negative, it is well enough 1 in this Caſe, for 
: 4% Gro. K 4 0 s. e Privilege is not triable per pais, nor traverſable; but tis a Matter. in Lav, 
Ee and we take Notice they have a Juriſdiction. 2dly. Venit & dicit is ſufficient 
without Defence. Vide 14 U. 6. 13, 19. zdly, The Informer is not intitled to 
ſue where he pleaſes, tho the King is, and this is the Informer's Suit; for if 
he die, there is an End of the Suit, and the King is not intitled till Recovery. 

Proſecutors qui tam are looked upon as common Informers. 

Nota; Where a Statute gives a Penalty to a Stranger, and he ſues, he is a 
common Informer, and ſhall pay Coſts upon the 18 Eliz. but where the. Statute 
gives it to the Party grieved, he is not a common Informer, nor liable to pay 
Coſts within the 18 Elix. 1 Anderſon 116. 3 Cro. 177. 


Nota. In popular Actions the Defendant cannot plead ſeveral Please. Caſes Temp. Ld. + Fong 
wicke. 8 2 Stran. 1044. 
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Opy verſus Child & al. Paf. 5 W. & M. B. R. 


T (r 
Wages due to 3 14 RD, Attorney General, moved for a Prohibition to the Court of Admi- 


by Parol after the uſual ralty, i in a Suit there for Mariners Wages, upon a Suggeſtion of a Contract 


Manner ſuable in the Ad- 
miralty. Alitgr, if by made for them at Land: And the Court held, That for Convenience of Seamen, 


Deed or ſpecial 1 the Admiralty had been allowed to hold Plea for Mariners Wages; but yet with 
ment. Cro. Car. 296. v. this Limitation, that if there be any Special Agreement by which the Mariners are 


2 Salk. 424. M. Caſ. 238. to receive their Wages in any other Manner than is uſual; or if the Agreement be 


ee 38.8. C. 2 under Seal, ſo as to be more than a Parol Agreement, in ſuch Caſe a Prohibition 
Th ag ſhall be granted, and ſo it was granted in this Caſe. : 


Sir Joſiah Child, & al' verſus Sands. In Error, paſc. 5 W. & M. 
B. R. 


LAINTIF F Sands declared, ſetting forth the 13 R. 2. 15 R. 2. and 2 H. 4. c. 11. 
* which gives the Party grieved double Damages, and 10 l. to the King; and 
"Hake oppe 1 his Voy- that he was owner of a Ship lying in the Thames infra corpus Com. laden wich di- 
age by procurivg an Or- Vers Goods, wherein he had a fifth Part-to his own Share; that the Ship was ready 
der of Council for arreſt- to ſail, and that the Defendant cauſed a Proceeding to be made in the Admiralty 
ing ber by Admiralty Pro» againſt the Ship, and the Ship to be arreſted and ſtaid quouſque he gave Security 

banc, i. per-quad * not to go to the Maderas, or Eaſt-Indies, whereby he was ſtaid three Months, and 
176. 3 Lev. 351 . loſt his Voyage ad damnum 30007; On nen Culp. Jury found, That the Eaſt- 
Mod. 13. 1 D. 6. pl. 9. India Company by Charter had the ſole Trade to the Eaft-Indies and Maderas, and 
8. C. 20. 263. pl. 7 that the Plaintiff was going thither; and Sir 7 Child, one of the Defendants, 
Ws. n Cs; 24%, was Governor of the Company, and procured an Order of Council to the King's 
Holt l 4 Bro. Ent? Advocate General to proceed in this Manner, Cc, and that the Defendants 
435. 1 Mod. 18. pl. 49. ſued this Procels out of the Court of. Admiralty ; and if pro Quer. Jury find 1500 J. 
Damage, and 31 “. Coſts, which were doubled in the Judgment accord- 


ing to the Statute. Judgment for = Plaintiff in C. B. and now in Error 
een : : 
e, dee ee e aſt, In 


3 
Caſe, for that he was Owner 
of a Ship lying infra Com. 
ready to ſail, and the De- 


- 


_ — ace ds —— 22 4 


* 1ſt, In this Caſe it was agreed, That the King might lay Imbargoes, but then P. 32 
it muſt be pro bono publica, and not for the private Aﬀvantage of a particular Tra- King can lay Imbargoes 
der or Company. ee e e 2 pro bono publico only. 
2dly, Tho' here was but one Act, and but one Offence, yet every ſeveral Per- A ſingle Act may be a 
ſon-injur'd might have an Action, and recover Damages, and upon every Convic- Groundfor * 17 
tion the Defendant would forfeit 107. to the King. Thus, if . drives a Diſtreſs For e 2 7. 
above three Miles from the Place it was taken, by the 1 & 2 P. & M. c. 12. he is dad 
to forfeit ; J. to the Party grieved. In that Caſe, ſuppoſe the Diſtreſs be of three 
Cattle, and every Beaft hath a diſtinẽt Owner, H. Hall forfeit three Times 5 J. 
4%%%%%%%%ͤ 4-214. 3.., „ | 
_ 3dly, Tho? there be a Procels only and no Suit, nor no Plaintiff and Defendant, proceeding againſt a Ship 
yet this is a Proſecution within the Meaning of the Statute, for'it is an uſual Pro- is with n the Statute of 4 
' ceeding there, and of che lame Milchief. . .  _ .._-. H. 4. tho" there is pro- 
Athiy, That Child was a Proſecutor within the Statute; tho* no Suit was in his Perth ne Fist dor Pe⸗ 
Name, becauſe he promoted and maintained it: And if he did it of his own w 70999 
Head, then tis properly his own Action; if as Agent to the Company, and by | | 
their Command, then that Command being to do an unlawful Act, was void; 
but they held a mere Attorney would not be a Preſcutor within the Sta- 
Sthly, That all five Proprietors being Joint-owners, ſhould have joined in this 1 Rol. Abr. 31. 2 Lev. 
Action; but this being not pleaded in Abatement, as it ſhould have been, all is 27. Dyer 159. 1 Danv. 
now well; for tho' it appears by the Declaration that there were four others, 6, 7. 2 Salk. 440. 
Joint-tenants of theſ> Goods with the Plaintiff yet it does not appear but they are Ange Jonerenancy wo 
dead, and then San alone is intitled to the Action; and wherever Joint-tenancy Fife of Joint-tenant not 
is pleaded in Abaten ent; the Life of the other Joint-tenant not named, is aver- named muſt be averred. 5 
| rl in the Plea; otherwiſe the Plea is ill. 1 Saund. 29. And Note, Whether Co. 29. 3 Keb. 212. 
theſe were Joint-tenants or Tenants in Common; either way the Action ſurvives. 
Judgment affirmed. Vide 3 Lev. 351. S. C. b 2 


d . > 


Broom's Cale. Trin. 9 Will. 3. B. R. 


IE by Letters of Mart, Sc. from the African Company, took a French Ship in Where RA . has 
the River of Beſau near Gambore. Broom carries the Ship to Africa, and the Juriſdiction, their Sen- 
Aumiralty there condemn'd it as the King's Prize: After this Broom ſold the Ship uns 2 ns 17 1 
at Land, and applied the Money to his own Uſe; and came into England, and was ſu- ee 5 ic * 1 N 
ed in the Admiralty here for an Account. After Sentence againſt him he ap- ing to their Determination. 
pealed, and then moved for a Prohibition, but it was not obtained; for the Suit Comb. 444. 8. C. Carth. 
here is but an Execution of the firſt Sentence, by which the * Ship is adjudged 398. 5 Mod. 340. Cafes 
the King's Prize; now the Admiralty having a Juriſdiction, that Sentence has "i $3 | 
bound the Property, and we cannot examine the Property, but muſt take it ac- Carch. 5 
cording to their Determination; which cannot be gainſaid till it be repealed upon 
an Appeal. Adjornatur. | TE | FRO | 


Clay verſus Sudgrave, Trin. 12 Will. 3. B. R. 1 Ld, Raym. 576. 
| 8. C. by the Name Clay verſus Snalgreve. 2 


THE Executor of the Maſter of a Ship libelled in the Admiralty for Wages : Carch. 041 88 
And it was held by Holt C. J. iſt, That Prohibitions were not of Right, but of Clay, ver. Snelgrove. 
diſcretionary. He ſaid Hale and Wyndham were of that Opinion, but Kehnge e of * _ 
differed. | 1 6 6 Be or Weges in the Admiral- 
2dly, He held, it was by mere Indulgence that Mariners were permitted to ſue 9 1 
in the Admiralty for their Wages : And this-Indulgence was, becauſe the Remedy Right but * 
in the Admiralty was the eaſier and better. Eaſier, becauſe they muſt ſever here, Suit in Admiralty for 
whereas they may join there; and better, becauſe the Ship itſelf is anſwerable. But it ages _— + _ . 
is againſt the Statute expreisly, tho now Communis Error facit Jus. The firſt In- but ncher do che lader. 
ſtance of it is in inch. 8. yet it was never allowed the Maſter ſhould ſue there, 7 


— 1 Sid. 65, 178. Hob. 67. 
nor is it reaſonable where he commences the Voyage as Maſter; for tho' the 6 Mod. 26, 238. 2 Salk. 


Mariners contract upon the Credit of the Ship, the Maſter does contract 426. Caſes B. R. 405. 
on the Credit of the Owners. And he ſaid the Judges of C. B. were of the 5 C. Hel 595. 
fame Opinion, 18 1 FED © Bj 96.16 
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TEE | Bayly 
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ITY | Bayly verſus Grant. Trin. 12 Nl . B. R. * Ld Raym. 632. 


Mate of 8 gu may ſue THE Mate ſued the Maſter for his Wages in the Admiralty, and Mr. Raymond 
* Wages in the Admi- moved for a Prohibition, becauſe the Maſter himſelf could not ſue there, and 
ralty, Holt . de Mate was not in nature of a Mariner, but was to ſucceed the Maſter, if he 
died in the Voyage. Denied per Holt C. J. For the Maſter contracts with the 
Owners, but the Mate contracts with the Maſter for his Wages, as the reſt of the 

ariners do. Fry a th gels 5515 201%. "hr 


Betts verſus Hancock Paſ. T Will, 3. B. R. 


„ 1 MN IF 
In the Admiralty princi- © _ the Admiralty the Principal died before Sentence: Notwithſtanding this, 
pal Defendant died before ; 14 1 f M S 74 

Sentence, and they pro- that Court proceeded againſt the Bail upon the Stipulation in the Nature of a 
ceeded upon the Stipula- Recognizance, by which he bound himſelf and his Heirs. Salkeld prayed a pro- 
tion againſt the Sureties, hihition, and inſiſted, the Court could not take Notice of the Courſe or Lay of 


and Prohibition prayed the Admiralty being not pleaded, becauſe it was foreign to the Common Law; 


* 1 


evade and there was a particular Reaſon why they took notice of the Spiritual Law, 
ot viz, That both the Spiritual and“ Temporal Laws were originally adminiſtred in 
Raym. 78. | the ſame Court, a Reaſon which failed in this Caſe : Alſo that Lands were entire- 


ly under the Protection of the Common Law, and they could not take Stipulati- 
ons in the Realty. Laſtly, That if the Defendant had been in Gaol, and had died 
within the Walls of the Priſon, the Suit muſt have abated; and there was no 
| Reaſon, why the Suit ſhould be in a better Condition by the Defendant's being in 
Cuſtody of his Bail, than in caſe he had been in actual Cuſtody, And that 
whereas the Security given, was only that the Defendant ſhould abide their Judg- 
ment, the Admiralty now have extended it to the Defendant's Executor. On 
the other Side it was ſaid, The Bail in the Admiralty are ſued as Principals,” and 
this is the Courſe of their Court, becauſe. the Plaintiff and Defendant, being 
Sea-faring Men, are more than others ſubject to Caſualties. Adjourned and com- 


pounded, 


Vide the Record, Poſt. Juſtin verſus Ballam. Mich. 1 Ann. B. R. Suggeſt. Intr. eodem 
149. © 4 | Termino Rot. 223. 2 Ld. Raym. 80g. S. C. 


| (7) Y | 
By 85 Maritime Law eve- IBEL, for that the Ship being in great Diſtreſs upon the Sea, and wanting 
ee 5 or ws Maar a Cable, the Maſter contracted with the Defendant for a Cable, which he 
By the mood Law not delivered, Sc. And for that he libelled in the Admiralty ; The Plaintiff ſug- 
without expreſs Agree- geſted the Contract was made at Land, viz. at Ratcliffe upon the Thames, where 


ment. Cro. Car. 296. the Ship then lay. Broderick urged the Caſe of Cofter and Leuſhy, where an 


1 Sid. 453. 1 Lev. 267. Hypothecation at Ro/terdam was allowed to be within the Juriſdiction of the Ad- 


1 Vent, 32. 1Keb.g11, 


3 Mod. 244. 6 Mod. 79. miralty; and ſaid, that tho' the Cable was fold at Land, yet the want of the Ca- 


ble was occaſioned by Streſs of Weather at Sea: That that was the Cauſe of Suit, 
and that all Matters, incident to Navigation, belong to the Admiralty's Ju- 
rifdiction by the Laws of Oleron. Per Cur, By the Maritime Law, every Contract 
of the Maſter implies an Hypothecation; but by the Common Law it is not ſo, un- 
leſs it be ſo expreſsly agreed: In the Caſe of Cofter there was an expreſs Hypothe- 
cation, and that was in a Place where Hypothecations were allowed good ; for 
that reaſon we allowed the Juriſdiction of the Admiralty in that Caſe, for there 
2 was no Remedy at Common Law : But in this Caſe there is nothing but a mere 
er common Contract at Land; & ideo fiat prolibitio. Note alſo, the Maſter may 
Mod. Cafes 11, 1. hy pothecate either Ship or Goods, for the Maſter is entruſted with both, 
and repreſents the Traders as well as Owners of the Ship. 


P. 35 * Tranſer verſus Watſon. Mich. 2 Ann. B. R. 2 Ld, Raym 931. 


| N. 
(8) 


Prohibition cannot be Pee e by the Admiralty at the Suit of the Maſter againſt 
ranted upon Proceſs be- the Owners, to arreſt the Goods landed at Hriſtol, in Cauſa Salvagii z and now 


3 ** 1 mo og before Appearance, Broderick moved for a Prohibiton, on Affidavits of the Matter 


Name of Trantor verſus on the Proceſs before Libel, whereby it appeared the Goods landed were arreſted 


Watſon, Mod, Caſes 13. 4 in 
Ante 31. Fc | 


% 


TS, 29>. ee FI. if A FOO of ©” WF oo, 48,97 OY 


Adminiſtrator. 


in Cauſa Salvagii: He cited Sands's Caſe, where, on Proceſs to ſtay a Ship in the Ri- 

ver, a Prohibition was granted before Appearance. Erper Cur. Though theGoods be 

now arreſted at Land, yet the Salvage which was the Cauſe of that Afreſt, might 

be at Sea, which will appear by the Libel; therefore we will not grant a Prohihi- 

tion before Appearanee or Libel to try the Validity of their Proceſß; the rather 
becauſe the Party may have another Remedy by Action of Treſpals or Repleyinz "oo 
And this is hot like Sands's Caſe, for that Proceſs was not for an Appearance as cer be 
his is; but in the Nature of an Execution. inf ets lt | 


* 


Johnſon wer/is Shippin. Trin. 2 Ann. B. R. 1 Id. Raym. 982. 
1 "oY my 4 _ Tn | . H Wort b . i ; "FEM 1 = (otro) F ont vb 
A Ship put in to Beſten in New England, and there the Maſter took up Neceſ- Mod. Caſes 79, S. C. by 
ſaries, and gave a Bill of Sale by Way of Hypothecation; and now there I Johnſon verſ. 
being a Suit againſt the Ship and Owners to compel Re- payment, a Prohibition ny 
was moved for. And the Court held, that the Maſter could not by his Con- the Ship is ſuable in 4 
tract malte the Owners perſonally liable to a Suit, and therefore as to them grant- Admiralty ; but not the + 
ed a Prohibition; but as. to the Suit againſt the Ship denied a Prohibition; for Owners. 2 Jones 66, 67. 
the Maſter can have no Credit abroad but upon giving Security by Hypothecation, Hob. 12, 115. 1 Vent. 
rae,” a; i 8 f 38. 1 Sid. 418. 1 Lev. 

and it is not reaſonable we ſhould hinder the Court of Admiralty to give a Re- 243. Mod. Caſes 11, 12. 

medy, where we can give none ourſelves. Vide Hob. 12. 1 Vent. 32. 1 Lev. 25. Rep. A. Q. 30. 
ae r Q 1% | or Holt 48. 1 1551 


Ir 


. * Adminiſtratoz, | 5 <7 * Py 4 
© Hills cerfur Mills, Mich, 3 W. & M. B. R. 


A Prohibition was prayed and granted to the Eccleſiaſtical Court of Cay- 1 Show. 5 8 If Execiis 
terbury, to ſtay a Suit there to repeal or revoke the Probate of a Will, be- wor, becomes Bankrupt, 
Taufe the Executor was become Bankrupt, and to grant Adminiſtration to another. Sp 3 Fre 
And tho' one Coates's Caſe was cited, where an Adminſtration was revoked for Otherwite 1 
that Cauſe, yet the Court ſaid that differed : For the Executor is conſtituted by Non compos. Poſt 299. 
the. Teſtator himſelf, ' and by him entruſted: But it ſeemed to be agreed, that if Br; Tit. Adminiſtr, 32. 
an Executor become non Compos, the Spiritual Court may commit Aminifiration r Lev. 158, 186, Carth. 
becauſe that is a natural Diſability. LT eee 
N | a , | Skin. 299. Caſes B. R. 
9 4/1Þ | 9. Holt 3ogs. * 


11 Fawtry verſus Fawtry. Mich. 3 W. & M. B. R. "Ns 


Died Inteſtate, leaving a Wife and a Brother: The Ordinary had granted 1 Show. 2 . 3 C. Ad- 
1. the Adminiſtration of ſome particular Debts to the Brother, and of the Re- miniſtration of H.'s Goods 
ſidue to the Wife. Es per Ward, the Court was moved for a Mandamus to grant 9. e granny 06-6 
Adminiſtration to the Wife. Sed per Cur. Where the Huſband dies, the Or- 2 0 Pare . the ; 
dinary is at Election either to grant Adminiſtration to the Wife or next a-kin for other; But Adminiftration 
this is grounded on the 21 H. 8. c. 5. Yet in that Caſe ſhe ſhall have her Share I Wife's Goods muſt be 
on the Statute of Diſtributions. But where the Wife dies, Adminiſtration muſt Banted to the Husband- 
be granted to the Husband by 31 Ed. 3. Alſo the Court held, the Ordinary 2 . bra * 
may grant Adminiſtration to the Brother quoad Part, and to the Wife for the Reſt ; Debt, Part 4. —4 
in which Caſe neither can complain, ſince the Ordinary need not have granted any Part to another. t Sid. 
Part of the Adminiſtration to the Party complaining, But if the Inteſtate leave a 10. Bf. Tit. Adminiftr, 
Bond of 100 /,' the Ordinary cannot grant Adminiſtration for 30“. to one Per- 4, +547: * 614. 
ſon, and 50 J. to another, becauſe this is an entire Thing, Annua nec debitum, - — . 0 


Juden non ſeparat iꝑſumn. | V Strange 891, 1118, 
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Caſe by Adaidiſcrat I Died Inteſtate, leaving no Children or Kindred: The King appointed the 
under the King's reh H. Plaintiff to take out Adminiſtration; the Defendant, tho* he knew there 
MN was no K indred, enter d Caveats, and put the Plaintiff to great Charge. For 
per quod he was put to this Cauſe the Plaintiff brought an Action. Upon Demurrer the Couft doubt: 
great Charge, &c. ne Giſt: ed whether an Action Would lie; becauſe; tho' there was a Damnum, yet it was 
Property is in the Ordinary ah ſeue Injuria; for the Property of the Goods till Adminiſtration: was in the Or- 
rl Adminiſtration: en dinary, and the Plaintiff had neither Jus in re nec ad rem. Otherwiſe had the 
dying Inteſtate withour Plaintiff been next of Kin, becauſe he had a Right to adminiſter by the Statute ; 
Kitidred. 8 And the King's . by N 2 2 80 * e 
belonged to the Biſhop tion; For they held; That in Caſe of an Inteſtate out ed, the Ordi- 
erguially.” ens, naty may Abe. in pics uſus; but the uſual Courſe is for ſome one to procure 
EAR King's Letters Patent, and then the Ordinary admits the Patentee to Admi- 
niſtration; but the Court thought this was rather of Reſpe& than of Right, and 
they denied the Opinion in g Co. Henſloe's Caſe ; and held that Adminiſtrations 
originally belonged to the Biſhops, and the Inſtance of ſome Lords of Manors is 
not a Proof of the contrary. | 1 . 


e * 


Vide Record, Page 748. Hilliard verſus. Cox, Paſch, 12 Will. 3. B. R. 1 Ld. Rahm. 562. 
| | EEE ST. | 


Count on Adminiſtration N Debt by an Adminiſtrator on an Adminiſtration committed per Epiſcopum L. 
Fler, Fa EA. Sc. Defendant pleaded in Bar, that the Inteſtate tempore mortis was reſident in 
in another Dioceſe tempore another Dioceſs; and it was held good upon Demurrer. Et per Cur. The 
mortis is a good Bar. ſimple Contract Debts are perſonal, and Adminiſtration muſt be committed of 
Where H. has two Houſes them where the Party dies. And if a Man have two Houſes in ſeveral Dioceſes, 
in ſeveral Dioceſes, Ad. and lives moſt at one, but ſometimes goes to the other, and being there for a Day 
Sel Wal de or two dies, Adminiſtration of his Perſonal Eſtate ſhall be granted by the 
Ordinary where he died. Biſhop of this Dioceſs, for he was commorant there, and not there as a Tra- 
Noy 54. Vide 1 Lill. veller. | | | 6 
41. | 


Vide Record. Page 749. Gidley verſus Williams. Hill. 12Will. 4. B. R. 1 Ld. Raym. 634. S. C. 


In narr. per: Adminiſtra- D EBT, and declares on a Bill obligatory as Adminiſtrator, not ſaying in the 
ny OEM eee Body of the Declaration by whom Adminiſtration was committed, and con- 
nan mitted, is cured cluding with a Profert Literas Adminiſtratorias pred. Ricbardi, who was the 
by pleading Non eſt fac- Inteſtate. * Defendant pleaded Non eſt Faftum ; and Verdict for the Plain- 
tum, and a Verdict. tiff. And now Exception was taken to the Declaration. Et per Cur. 
Caſes B. R. 443. S8. 0 _ Iſt, Want of ſhewing by whom Adminiſtration was committed, is naught 
B IN upon Demurrer; for it might be by a Peculiar, and then it muſt be averred, 
1 Lutw. 8, 297. 1 Sid. cui Adminiſtrationis commiſſio de Jure pertinuit 3 Or, "loci illius Ordinarium. And 
225 48 3 1 there is a good Reaſon why it ſhould be ſet forth by whom Adminiſtration: was 
b 2. 825 35, 136. committed; For the Defendant may conteſt the Right of the Perſon granting, 


and may plead Adminiſtration was granted to another, or that there were bona 
15 | nolabilia. 925 5 b n 1 al 
Nelſon's Lutw. 122. 2dly; A Verdict does not help this, for it is not a Matter neceſſary to be 
N proved upon this Iſſue, the Title of the Adminiſtrator being not then in 


5 . ueſtion. { + 1k; | | | Fu 11 3 \ 
3 Show. 355. 1 Lev. 1935 Vw, They held, This Defect was cured by the Defendant's Plea in Chief, 
. which admits the Plaintiff to be a good Adminiſtrator. Yo 1k 1 
4 Med. 133 Iev.3 l. Athly, They held, that tho' the Verdict did not cure it at Common Law, yet 
| it was now remedied by the 16 C 17 Car. 2. c. 8. And Judgment pro 


Quer. | 
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(8) 
| DMINISTR ATION being granted to the Gidhdmother; the Autit m6- Poſt 251. Adminiſtration 
ved for a Mandamus to have tt * her, urging that the firſt Admi- Sranted to the Grand. 


other, and damus 
niſtration was void, ſhe being nearer in and that 12 needed no Repeal, —_— * 


this Adminiſtration being granted to a wrong Perſon; 1 m which Caſe the very Court to grant ĩt to the 

Grant of a new ation amounts to a Repeal. 1 Ana. 303. Owen 80. Aunt, and denied. Cafes 

Cro. El. 460. 1 Sid. 371. Holt C. J. contro. | + R. 615. S. C. Holt 
Itt, It is not void, as where Adiminiſtration is granted in a wrong Dioceſe, 4 


Adminiſt | 
but only voidable; for at that Rate Trover would lie againſt the firſt Ad: —— F 0 2 


miniſtrator, and there would be a Nullity i in all mean Acts. If Adminiſtration 2 and voidable when 

be committed to a Creditor, and after aled at the Suit of the next a-kin, 2 to a wrong Per- 

= _ retain againſt the rightful Adminiſtrator; and his Diſpoſal of the Goods, 99 4 
nding the Citation, till Sentence of Repeal, ſtands | | 

| "I y, If 1n equal Degree, the Spiritual Court have Election, and hs . Recleſiaſtical Court may 

mother is as near as the Aunt, becauſe the Deſcent to either would be a mediate Srant Adminiſtration to 


hich they will of Kind- 
Deſcent, the Mediation of which is the F ather, mediante Patre. It is enough at ed in i 22 


Law to ſay, Frater & heres, ot Soror & heres: But the Court thought the Advan- Lev. 55, 56. 
tage on the Grandmother's Side, 1 in this Reſpect, that ſhe ſtands in Linea 


reeta. n 7 
dly, This is a Matter conteſtable in the Spiritual Court, whereto ſhe ought to 1 Vent. 324. 1 Lev. 186, 
apply herſelf, and it does not appear ſhe has: Ergo the Mandamus denied. 187. Ante 36. pl. 2. 


After this the Aunt came and moved for a Mandamus to oblige the Ecele- * 


ſiaſtical Court to cauſe a Diſtribution, and that was denied. Vide Til Diftri- . 39 
bution. | 


Freke verſus Thomas. Pa, 13 Wilt. 3. B. R. 1 Ld, Raym 66 
8. C. Comyns 110. 8. C. 


N Adminiſtrator, durante minor? late of an A may alt 40d 83 urante 


ſue till the Adminiſtrator, in whoſe Right he acts, be of the n= 7 Tewenty- minore Etate of Admini- 
1 


| ſtrator ceaſes at the Age 
one Years; for Adminiſtrators are by the Statute, and one is not a Perſon in of #1. eber, ceaſes 


the Eye of the Law, capable to act for another as Truſtee, til wenty-one. at the Age of 17. Cro. 
So that durante minore Alate of an Adminiſtrator ſhall be underſtood during legal Car. 516. 5 Co. 29. a. 


Minority, 1. e. Twenty-one, before which Age he is not by Ju nt of Law 6 Mod, 304. 2 Lev. 37. 
fit for the Truſt ; Otherwiſe where it is the Act and —— de Party, as Rol. Abr. 91. 1 Sid. 


where one is made Executor; for by the Spiritual Law he may be an Executor at = 5. rea 395. d 
Seventeen, and therefore an Adminiſtration durante minore Mtate of an Executor 
ceaſes at that Time: Adjudged in Debt upon a Bond. 
Note alſo a Neceſſity for this; for the Spiritual Court will not grant Ad- 
miniſtration to any one under Twenty-one; and this is by Conſtruction on 
the Statute of Diſtributions, becauſe they are to give Bond, Gs. 


Burſton ver ſacs Ridley. Mich. t Ann. B. R. 


Entered into a Recopnizance of 100 /. before Glin, C. of the u Wh (9) 
„Bench in 16g8, to £ On a Certificate of this into Chinad there 1 — tabilia in pond Dicerke 

rit of Extent reciting a Recognizance for che fame Debt, taken before Clin, in the ſame Province, 
C. 7. of the Common Pleas, requiring the Sheriff to extend the Lands of the Prer , vy _ wa: 
Conuſor. Accordingly certain Lands were extended, and upon a Liberare deli- Sen in one Dicer? off 
vered to J. S. who died poſſeſſed of Goods r L in the Dioceſe of London, one Province, and in ano- 
and alſo in Durbam, or of the Plaintiff in * took Adminiſtration in ther Dioceſe of another 
Durbam and alſo in Landon, and in that Right * — a new Extent, and brought Province, each Biſhop muſt 
an Ejectment. And the Court held, that — the firſt Extent was void, the ſecond . 22 a 


Far, 1c. 3 Mod. 
could not be good, for the Party. could not have two Extents, nor two. Satis- Hard. 216. 1 Lev 1 


factions. But it was objected to the Plaintiff s Title, that he ſhould have had a Roll. Abr. 908, 9. : 
Prerogative Adminiſtration. Sed Cur. contra. For neither Archbiſhop has to do 2 Lꝛon. 155. Cro. El. 
in the other's Province. If a Man leaves bona netabilia in ſeveral Dioceſes of the hf 457: H. . 
ſame Province, there muſt be a Prerogative Adminiſtration. If one leaves bona 12. g I 2 5. 2 fe 
notabilig in two Dioceſes of C anterbury, and two Dioceſes in the Province of 


H. Dort, 
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FF; 40 York, there muſt be two Prerogative * Adminiſtrations ; but if it be as here, it is 
9 * - . . * * ö 
dtherwiſe, and this Adminiſtration in the one Dioceſe and the other was held 


Adams verſus, Ter-tenants of Savage. Paſ. 3 Ann. B. R. 2 Id. 
oped 8 1 | Raym. 854. 8. Q. t enteric s vat ly 4 
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(9) . e eee n nen Dot au N h 
Mod. Caſes 134, 199; 90 RE facias on a Judgment in B. R. as Adminiſtrator of J. S and by. his 
an pr ation in O Profert ſnews an Adminiſtration granted by the Archdeacon of Dorſet. The 
re * 0 ine Heir and Ter- tenants pleaded Riens per diſcent, Sc. and the Plea being adjudg- 
Courts at Weſtminſter, ed naught, the Scire facias was abated by Judgment quod nibil capiat per breve; 
Poſt 601, 699 Far. 15. which in this Caſe the Court ſaid was a Bar to the Action of the Writ, but not to 
N &c. 245. S. the Action; and the Reaſon of their Judgment was, becauſe the Plaintiff having 
Selk 92 1 , Ry made this Adminiſtration his Title, the Court could not intend any other, and the 
Lill. Ent. 398. S. C. pleading over could not admit 454 to be a Title which to the Court appeared to be 
Ante 15. Vide Skin. no Title. | rept” eli inen 044 
237% — 2 55 . +; [1 | 53420 ties £4 "T LE IN 
| Denham verſus Stephenſon. Trin. 3 Ann. B. R. & 4 Ann. in Cam. 
; 2 KN S8caco it 5:3; ! 1 ( | 


5 ( 10 "Tp 1 | POLES HY I AY YT 0. WA. 1 
Poſt 3o1, * Declara- ILLIEL MUS Denham gen. Adminiſtrator, &c. cui Adminiſtratio bonorum & 
erde. per catallorum Jur. & Creditorum que fuerunt A. B. tempore mortis ſue per Thomam 
— Pf Debito modo Creſſand Artium Magiſtrum Commiſſarium five Officialem peculiaris & Jſpectalis Furiſdic- 
commiſſa fuit, ſufficient 7101s de, Sc. legitime fulci!. debito modo commiſſa fuit; and concludes with profert hic 
without averring that he in Cur, Lileras, &c. and ſo declared in Debt againſt the Defendant as Heir at 
f anne gg of Ad- Law, upon the Bond of his Anceſtor ; Defendant demurred generally: Mr. Ray- 
1 98 75 mond argued, That the Court could not take notice that every Peculiar had a 
I Lev. 78. 3 Lev. 9 ny Right to grant Adminiſtration, and that it being a Juriſdiction againſt common 
2 Mod 65. Ante 38. 3 Right, it ought to be averred according to the Precedents, cui de Jure Commiſſio 
D. 382. p. 10. 8. C. 6 Adniniſtrationis in hac parte pertinet. And the debito modo commiſſa affirms the Re- 
Mod. 241, Holt 45. gularity of the Manner of Proceeding, not the Sufficiency of the Power and Ju- 
' ** riſdiction. Of this Opinion was the whole Court; and Salteld, who was ready to 

argue it for the Plaintiff, was ſtopped by the Chief Juſtice, & quievit. Afterwards, 

when the Court came to give Judgment, Hol! C. J. Gould & Powys, mutata Opi-. 

nione, held the Declaration to be good, and that the debiio modo was a ſufficient 

3 Averment; and the Chief Juſtice ſaid, there was no Peculiar but had the Power 

Every Peculiar has Power of granting Adminiſtration, and that this was a needleſs Exactneſs, not ſo much re- 
of granting Adminiſtra- garded laterly, as it had been in former times, when it was thought not enough even 

s to ſnew an Adminiſtration committed by a Biſhop, without averring there were nulla 


vide y 4400, 1 2. bona notabilia. Judgment pro Quer. Poel abiding bychis former Opinion. Upon 


Style 282. this Judgment a Writ of Error was brought in * Cam. Scaccar. And Mr. Lut- 
. quid. wyche for the Plaintiff inſiſted upon the Reaſons of Raymond, and cited all the 
P. 41 Caſes. Salkeld argued, that every Ordinary hath Power to grant Adminiſtration, 


Et quod quicunque . habet Ordinariam Juriſdiftionem eſt loci illius Ordinarius. Lynde- 

ode L. 1. T. 3. And the 31 E. 3. c. 11. ordains, That where any Perſon dies 
Inteſtate, the Ordinary ſhall commit Adminiſtration : That there is no Peculiar 

but what hath an Ordinary; for it is a Peculiar for that very Reaſon, that it is 
3 exempt from the Common Ordinary, and under a Peculiar or ſpecial Ordinary of 
Peculiar, quid. its own. 2dly, He inſiſted, that Peculiars muſt be Royal, Archiepiſcopal, Epiſ- 
| copal, or Archidiaconal; and that in every one of theſe, the Owner has a Power, 
Kinds of Peculiar. even of common Right, to grant Adminiſtration. Vide All, 53. Declares of an 
£56, Adminiſtration granted per Car; Regem, held good; for the King is ſupreme Or- 
| dinary : Like Caſe 1 Bul. 4. from the Nature of the Thing, therefore *tis the 
| ſame in Effect to ſay, Adminiſtration was granted by the Official of a Peculiar, as 
Mod. Cafes 308. style to ſay it was granted by the Official of a Dioceſe. And as to its being againſt com- 
10% 1 58 3557 4 mon Right, the Ordinary of a Peculiar does no more preſcribe for his ordinary 
I Power, or for his Peculiar, than the Biſhop of a Dioceſe. Where the Lord of 
— a Manor hath. this Juriſdiction, he that has an Adminiſtration. there declares of it. 

as committed per A. B. Dominum Manerii cui Adminiſtrationis Commiſſio de jure 
5 pDoGertinet per Conſuetudinem infra Maner. pred. d tempore cujus contrarii Memoria 

Thom. Entr. 342. Hominum non exiſtit uſitat. & approbat. debito modo commiſſa- fuit. And as to the 
Books and Caſes, they are eaſily reconciled by this Difference. via. 

yy, Pb 


Wherever 


- 


Adminiſtrator. 


- 
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Wherever the Power of him that grants Adminiſtration is by Commiſſion, the Where one grants Admi- 
Plaintiff in his Declaration muſt aver he had Authority, viz. cui Juriſdictio in ea niſtration virtute officii, 
parte perlinet, or legitima authoritale-fulciits. Thus 3 Cro. 43 1. per A. V. The- DEE HOLE wy his 
ologie Profeſſorem, naught; 3 Cro. 791. per A. B. Decan. de L. naught; Hetley 68. by er 
per A. B, Chancellor of. Cheſter, e becauſe theſe were by ſpecial Commiſ- 1 Sid. 228 2 Lev. 55, 
ſion under the Ordinary; but where the Power of him that grants Adminiſtration 90. 2 Saund. 148. 
is not by Commiſſion, but by Office or Privilege, it need not be averred, becauſe 8 Abr 9 N 1 El. 
the Office imports the Power as incident, and the Law takes Notice of the Office. 5 Mo i Pry e pe 
Vide 39. H. 6. pl. g. Declares of Adminiſtration per Abbatem Weſtm. loci ill. Ort. 

:ar. good, for Orginary implies as much. 11 H. 4. 64. Pl. 16. Declares of Letters Rwy 
of Adminiſtration from the Commiſſary of the Biſhop, good; for the Law knows 
every Commiſſary muſt have that Power. So 3 Cre. 102. Lacy verſus Smith; per 
A. B. Officialem of the Biſhop, good. So 1 Lev, 193. per ſuch an Archdeacon, is 
good. Judgment was armed ber , 2 $44 x $2408 
* Slaughter verſus May. Mich. 3 Ann. B. R. 2 Ld. Raym. 1071. p. 42 
buy the Name Slater ver/us May, | ley 

I n 11 

6 Mod. 304. Adminiſtra- 


Being Adminiſtrator durante abſentia J. S. Executor, brought an Action of 6 
Debt on a Bond, but did not aver where J. S. was abſent, or that he was _ 2 a * 
abſent. Cur. Iis but reaſonable the Ordinary have Power to grant Adminiſtration c J. 


| arr © nah a 4011 8. but in narr. it muſt be 
during Abſence, as well as during Minority, or pendente Lite; and ſuch Admini- averred, that J. S. is ab- 


ſtrator is accountable to the Executor: We will intend it is Ahſence beyond Seas, ſent. 1 Roll. Abr. 888. 
but the Plaintiff ought to aver he was abſent. Judgment pro Def. per vv ray . 
Cur. K 1718 : * wok 2 Brownl. 83, Hob. 250. 
| nd abt le ate þ k + $55 FALLS WP a OE + "$0 350; Þo 44:9. Ge. 3 
Clerk verſus Withers. Mich. 3 Ann. B. R. Vide Title Execution Salk. 23. _ 0 
2 ee e . Nimh S. e.... | cv 


Vide Record, Page 751. 


Weſton verſus James. Paſch. 9 Ann. B. R. | 
DE BT upon a Bond againſt an Adminiſtrator; Defendant pleaded A ſſets in Upon a 1 19 Inquiry 
his Hands to the Value of 200 J. only, and that A. obtained a Judgment a- after interlocutory Judg- 
gainſt the Inteſtate in Aſumpſit by Nil dicit, and that the Inteſtate died, and that Ten" revived by Scire fa- 
after a Scire facias was awarded againſt the Defendant for Damages on the ſaid © er Jo 3 
Judgment, upon which he having no Cauſe, a Writ of Inquiry iſſued. and Da- muſt be againſt the Ad- 
mages thereupon found to the Value of 3007, and Judgment given thereupon for miniſtrator and not the 
the Plaintiff quod recuperet dampna pred. againſt the ſaid Inteſtate, and avers that Inteſtate. 6 Mod, 142. 
he had no Aſſets ullra. To this Plea it was demurred. It was admitted that this pena 8 N SEV, 278. 
Plea at Common Law had been naught, for by the Death of the Defendant the Pol 31 4 n 
Action had abated, and Judgment could not be given againſt him after his 15 
Death; but the Queſtion was on the 8 & 9 V. 3. c. 10. which after interlocutory 
Judgment gives a Scire facias againſt the Adminiſtrator in caſe of the Defendant's 
Death, which was compared to the Caſe of a Judgment on the 17 Car. 2. c. 8. 
where the Defendant dies after Verdict. But to this it was anſwered, That the 
ſaid Statute makes the Judgment good againſt the Defendant himſelf only, nd 
makes not a Judgment againſt his Executor or Adminiſtrator ; bur by this A& it 
is to be a Judgment againſt the Executors or Adminiſtrators of the Party, for they 
are expreſsly taken Notice of for that End, and the Scire facias is to be again 
them; and all this appears on the ſame Record, and therefore this can never be 
made a Judgment againſt the Inteſtate himſelf, nor ſo pleaded; to which the Court 
inch... P36 24 46,2 439 witd 01 ang Hoy Goroledhg mand a 
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„b. 43 3 2) 8 40 Advowſon. 3 
: ' Biſhop of Saliſbury verſus Philips. Mich. 11 Will. z. B. K. 


Vide Record, Page 754. | Rot. 377- In Er ror, I Ld. Ray . 535. . 
c "RROR of a Judgment in C. B. in Quare Inpedit. Plaintiff counts that A. 


2 Salk. 559. Lutw. © and B. were ſeiſed in Fee as Joint-tenants of the Advowſon, ut de graſſo, and 

1084. to 1130 are hy Indenture agreed from thenceforth to be ſeiſed thereof as Tenants iti Common, 

a ny penn upon agg and not as Joint-tenants, and they and their reſpective Heirs ſhould preſent ſe- 
| ture, 233 —— . verally and by turns, and ſhews ſeveral P reſentations alternately ; and that 4. di- 

nants, to preſent by turns. ed, and his Moiety defcended to C. and makes his Title by Grant of the next Pre- 


2 Mod. 97. Holt 52. ſentation from C. to D. his Executors, Adminiſtrators and Aſſigns; in whoſe 


to the Plaintiff as Executor to preſent: Biſhop claims Title by Lapſe ; Plaintiff 

125 replies, the Teſtator preſented Symes within Six Months, and the Biſhop refuſed 
„ him; Defendant rejoined, he gave him three Days Time OE for Examination, 
| No and he never came again; Ab/que boc, that the Biſhop refuſed Symes at the Preſen- 
Co. Lit. 164. b. tation of the Teſtator. Upon this Iſſue was taken, a Verdict pro Quer. and alſo 
| Judgment in C. B. and now Error in this Court. Carthery objected, that the Plain- 

tiff had made no Title; for the Agreement to — 2 by turns did not ſever the 

Right; the Indenture did not work a Partition, but an Agreement, which is now 

hroken, for which the Plaintiff may take his proper Remedy. This Cauſe was 

1 | ( ſeveral times moved, and Holt C. J. held it to be a good Partition the firſt time 
„ S be ep it was ſpoken to, ſaying, That where the Thing and the Profits are the ſame, a 
= | Aid ben pode Partition of the Profits is a Partition of the Thing; and tho perhaps the ae 


ei rivies in 
— = corn — in ment cannot make Two Advowſons out of one, yet it has created ſeveral and di- 
caſe of a wrongful Pre- ftin& Rights to preſent alternately. Afterwards when Judgment was affirmed, 
fentment the py e 1 n0 the Chief Juſtice ſaid, That a Compoſition might be either by Record, or by Deed, 
put — Quare . 1 bf bee That if _ . in Blood, as 8 C Strangers - 
cin. Blood, as Fenants in Common or Joint-tenants, agree ecord to preſent 
| | turns, and one. preſent, the other is not by Uſurpation put to a n 
Rd | and that, whether the Preſentation be by one privy to the Agreement, 'or by a 
*.P..44 Stranger. Vide Weſt. 2. 5. 2 Inſt, 362. a2dly, That if either Privies in Blood, as 
2dly, By Deed, either Parceners, or Strangers, as Tenants in Common or Joint-tenants, agree by 
gg + Nr Aeg Deed to preſent by turns, the Compoſition is good; and if it be once executed on 
Luted on all sides, H. may all Sides, he that brings a Quare Impedit, need not mention the Compoſition, 
declare in Quare Impedit, Which ſhews the very Right and Inheritance to be ſevered, and that a ſeparate In- 
| eee — „ tereſt 18 veſted in each of _ to PR alternately, and that the Plaintiff need 
ompolition. 3d), BY ed not have declared of the Compoſition or Indenture in this Caſe. Vide Dy. 
2 1 8 29. 3dly, By Parol, for ſo a Compoſition may be between Parceners; but between 
| Þyer 29. Strangers in Blood Compoſition cannot be without Deed, Vide F. N. B. 6o, 62. d. 
yer 29 | 
F. 11. H. 4, 3.6. Judgment affirmed. 9 Fo | 
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| Anonymous. Mich, 3 Ann. B. R. 
ed, bac; 41% 6er. 8 77 has been adjudged that if one be born the firſt of February at Eleven at Night, 
Mod. 215. 6 Mod, 260.“ and the laſt of January in the Twenty-firſt Year of his Age, at One of the 
„ | Clock in the Morning, he makes his Will, of Lands, and dies, *tis a good Will, 
: for he was then of Age. Per Holt C. J. | 5 


= 
3 


: / 


Life the Church became void, and that D. made his Will and died, and it belongs 


* Ale-Houles. il 60 avbasf 4! 3 Vi 4g 
Stephens verſus Watſon. Mich. 13 Will. 3. B. R. 


PE R Stat. 1 Fac. 1. Chap. 9. Ale-houſekeepers are to forfeit 105; to the Ale-houſekeepers how; 
Poor, if they permit any Inhabitant of the Place to fit tippling above an and in what Males Pg 
Hour. Vide 4 Jac. 1.c. 5. 21 Jac. 1. c. 7. 3 Car. 1.c. 3. againſt drink- 2 . 
ing. 1 | 1 | 
Before the 5 & 6 E. 6. it was lawful for any one to keep an Ale-houſe without 
Licence, for it was a Means of Livelihood, which any one was free to follow. | 
But if it was diſorderly kept, it was indictable as a Nuſance. By 5 & 6 E. poſt 41. 
6. c. 25. Two Juſtices, one of the Quorum, may ſuppreſs Ale-houſes. 
2dly, None are to keep Ale-houſes unleſs licenſed by Seſſions, or by two Juſti- 
ces, upon a Recognizance not to allow gaming, and to keep good Rule and Or- 
der. 3 | | 


zdly, Any one, that not being thus qualified keeps an Ale-houſe, may be com- 


1 


mitted three Days and held to a Recognizance, with two Sureties, to be certified 
to Seſſions, | 


Note; This Statute extends not to Inns, for they are for lodging of Travellers; . 
But if an Inn degenerate to an Ale-houſe, by ſuffering diſorderly tippling, Sc. Show. 269. 
it ſhall be deemed as fuch. | e ls 4; 

If a Man keep an Ale-houſe without Licence, . he may be committed for three TS, 
Days by che Act, but he is not indictable, becauſe the Statute which makes it an 
Offence, has made it puniſhable in another Manner: N 5 

Nota; There is a Difference between ſuppreſſing an unlicenſed Ale-houſe and 
e one that is licenſed. | A . 


Where an Ale-houſe is licenſed, the Juſtices, to ſuppreſs it, muſt either poſt 4750. Juriſciction of 


* proceed upon the Recognizance, the Condition whereof mult at leaſt be broken; Joſtices of Peace to ſup- 
and therefore his having another Trade, or being a Bailiff, can be no Cauſe in Preſs contra NE 
bat ** e Or by Indictment; and then there muſt be ſuch Diſorders as prove — ”” 
na Nuſance. q | ; 
„But where an Ale-houſe is unlicenſed, the Juſtices may ſuppreſs it at Diſcre- 
tion; for on the Denial of a Licence no Appeal lies, and the Statute, which 
gives the Juſtices a Power to ſuppreſs where they ſhould think convenient, 
* would ſignify nothing, if * it did not extend to ſuch Caſes z for it cannot extend * P. 46 
** to Ale-houſes that are licenſed, becauſe they are not puniſhable without aBreach | 
aof the Recognizance. And as to thoſe that are unlicenſed, if they be ſuppreſ- 
* ſed by Commitment of the Owner, the want of a Licence can only come in 
* Queſtion, and not the Reaſon and Cauſe why it was denied.“ 


—— 
- 


_y 2 


Aliens. Vide Allegiance, Denizen. 


Wells verſus Williams, Mich. 9 Will. z. C. B. 1 Ld. Raym. 282. 
. 1 Lutw. 34, 35. 8. C. ö . 


I a | | . N : . o . . | ( I ) 
I F an Alien Enemy comes hither ſub ſalvo Conductu, he may maintain an Action; Alien Amy orEnemy living 
If an Alien Amy comes hither in time of Peace, per Licentiam Domini Regis, as here under Protection may 
the French Proteſtants did, and lives here ſub Proteckione, and a War afterwards be- bring Action, becauſe Su- 
. | 7 . JAE. 1 pet's ing is a Conſequence of 
gins between the two Nations, he may maintain an Action; for Suing is but a con- 


's : I | A | ; Protection. Far. 150. 
ſequential Right of Protection: And therefore an Alien Enemy, that is here in Cro. El. 68 3. Co. 15 29. 


Peace under Protection, may ſue a Bond; aliter of one Commorant in his own 7 Co. 16. b. Calvin's Caſe. 
Country. | Se | | Cro. Car. 9. Foſt. 186. 
| — 2 Stran. 1082. Andr. 76. 


URKS and Infidels are not perpetui Inimici, nor is there a particular Enmity xurks 3 * SOR 
between them and us; but this is a common Error founded on a groundleſs perpetui Inimici. 
Opinion of Juſtice Brooke ; for tho* there be a Difference between our Religion 
and theirs, that does not oblige us to be Enemies to their Perſons; they are the 
| op: 1 | Creatures 


*: 
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Amendment. 
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Creatures of God, and of · the ſame Kind as we are, and it would be a Sin in us to 
hurt their Perſons. Per Littleton, (afterwards Lord Keeper to King Charles I.) in 
his Reading on the 27 E. 3, 17. M. S. . 


— 
1 * * „„ 


4K * Amendment 

See Rules relative to A- | + 

mendments of Pleadings. 5 

SE 3 25 Anonymous. Paſch. 5 Will. 3. B. R. 

Reaſons 1 HEN a Declaration is come to be in Parchment, the Court can mend no 


while in Paper. 2 Salk. farther than is allowable by the Statutes of Amendments, for tis then a Re- 
age "ak $ Fog. cord; but while *tis in Paper the Court may mend at Pleaſure ; for tis not with- 
17. Po 2 Burro. ; | | x.” | 
1098. 1099. in the Statutes of Amendments. | 

The King verſus Knolles. Trin. 6 Will. 3. B. R. 


(2) | 
PleatoIndiftment of Mur- F N DIC T MEN T of Murder. The Defendant pleaded that he was Earl of 
der amended after ki, I Bree, Ge. Attorney General replied, &c. Hal of Banhury moved tw 
upon is alt Ab 3 N amend his Plea, and had Leave, (Holt doubting) becauſe the Pleading was not 
Far. 38. Poſt 50, 50g. 3 perfected nor entered upon Record: And there having been ſeveral Amendments 
Salk. 242. Carth. 297. in Criminal Caſes. Vide 2 Cro. 529. 2 Ro. Rep. 59. Sid. 225, 243. Cro. Car. 144. 
oo 2s * 60 336, Nota; The Plea was filed, but not entered upon the Roll; and the Court held, 
Eiale. 530. Te 7 that before Judgment, while Things were in fieri and in Agitation, they had a 
8 8. T. 50, 58. | Power over all Proceedings. @ 


The King verſus Harris & al'. Hill. 6 W. z. B. R. 


1 Lev. . Poſt OTION was made to mend an Information of Perjury, and oppoſed, be- 
50. Iuformation may be cauſe the Defendant had pleaded. Er per Holt Chief Juſtice, As to 
1 mending after Plea pleaded there is no great Matter in that; after a Record has 
been ſealed up, I have known it amended, even juſt as it was going to be 
tried. | 5 . 


* * 


The King verſus Keat. Hill. 8 & W. 3. B. R. 


Verdict * be amended AA Verdict general or ſpecial may be amended by the Notes of the Clerk of 


by Notes of the Clerk of Aſſize, but this is in Civil, not in Criminal Caſes. Vide 1 Ro. Rep. 82. A 


3 e win in ſpecial Verdict amended by the * Notes of the Counſel in the Cauſe after 
678. 1 Jo. #1. "fb Error brousglit. Vide 3 Cro. 149, 150. Cro. Car. 145. 338. 4 Co. 52. 2 


Rep. 61. 5 Mod. 287. Co. 185. 
8. C. Comb. 406. 


Skin. 666. Holt 481. 3 Salk. 191. poſt 53. pl. 19. Mod. Caſes 165. Moor 689. Cro. Jac. 239. 


„ | 
Biſhop of Worceſter's Caſe. Mich. 8 W. 3. B. R. 
(s) | 


Seven Defendants, and all 


e ga rect ol for confeſſing Leaſe, Entry and Ouſter, and plead to Iſſue: The Plea-roll 
3 4 the Ide was right in was right, ſo was the Venire, Diſtringas, and the Jurata, but the Iſſue in the Nai 
the Plea-roll, &c. but Prius Roll was between the Plaintiff and five Defendants only, which was tried, 
the Niſi prius Roll was and Verdict pro Quer. and an Amendment being moved for, it was oppoſed, be- 
verſus five only ; and af. cauſe it was to alter the Verdict, to ſubjedt the Jury to an Attaint, to make another 
= Planer btn. ms Iſſue, and to make two Defendants guilty who were not tried: But it was amend- 
y adding Mee : | 
the other two Defendants, Ed; for nothing could be inquired of but the Title of the Leſſor, and the Iſſue 
1 Roll. Abr. 205. Style depended on his Title, which is not altered by this Amendment. And it muſt be 
339- 2 Mod. 316. conſidered that all ſeven entered into the Common Rule, and that the Plea-roll, 
Comb. 393. Sc. are all right, and this cannot be intended other than the ſame Iſſue, and the 
Amendment 1s only to rectify a plain Miſtake, and make that the Iſſue which was 


apparently intended to be ſo. 


Poſt 49. Ejectment verſus EE ENT againſt ſeven Defendants, who enter into the Common Rule 


I | 2 Puleſton 


— 


* —— . — 


Amendment. 1 


Puleſton verſus Warburton & al'. Paſ. g W. 3. B. R. ö (61 


ECTMENT. verdict was pro Quer. and now he moved to amend his 5 Mod. 332. Demiſe in E- 
7 wherein he had counted of a Demiſe, 10 April 1697. inſtead Beten nord 097 3 
of 1696; for 97 was not come at the Time of the Trial. And the Court agreed Verdict, becauſe it would 
that in a Judgment by Confeſſion on a Warrant of Attorney, it had and might be another Title. 1 Mod. 
be amended in Ejectment, becauſe without ſuch Amendment the Agreement, and 85 5 25 A 1 Carth. 8 
Intent of the Parties could not be fulfilled but denied it in the principal Caſe, &, r g. 

: 1 2 ele er Comb. 394. Caſes B. R. 
becauſe it altered the Iſſue and made another Title, | . 125. e 
Child verſus Harvey. Mich. 11 Will. 34. B. R. 2 Ld. Raym. 511. 


: 1 aptrat | | 5 

| Scire ſacias on a Recognizance; upon Iſſue Non ſolvit it was found for the Carth. 506. In the Pi- 

KX Plaintiff: Mr. Northey moved to ſet aſide the Verdict, becauſe in the ring the Day of Ni | 
Diſtringas and Jurata the Return was d Die Sandtæ Trin. in tres Sept. niſi Johannes the Day in pri e 
Holt Mil. 27 Die Junii prius venerit, the twenty-ſeventh Day of June, being the Mor- ter Verdict held not amend- 
row after tres Trin. But the Plea-roll was right, for the Award there was tres able by the Plea-roll, be- 
Mich. It was agreed on all Sides that the Trial muſt be ſet aſide unleſs the Miſtake <avſe the * 1 eg * 
could be amended, becauſe it appeared the Judge had no Authority to try the Iſſue, ; — . os 
* and the Court held that it could not be amended. The Court agreed that where S. C. 

the Diſtringas or Jurata are right, and the Amendment does not alter the Point in * P. 49 

Iſſue, the Ni prius Roll may be amended- by the Plea-roll. So it was in the Where the Niſi prius Roll 
Biſhop of Worceſter's Caſe, ant. 48. and there the Diſtringas and Furata were right. way be amended by the 

2 Cro. 353. Dy. 260. Hut. $1. 1 Cro. 595. But here neither Diſtringas nor Lo age _ N 
Jurata are right. The Day appointed for the Niſi prius is impoſſible; and the 699. 8 10. „ 
Judge's Authority 1s confined to the Day. He has no Authority to try, Ni Fo- Roll. Rep. 152. Hob. 
Hannes Holt, &c. 27 Junii prius venerit; which cannot be. Where a Judge's 310. 

Authority is confined to a Day, his Trial at another Day muſt be without Au- 

thariy: <1: cha | Lo: | = 


— —_ 


Anonymous. Hill. 11 Will. 3. B. R. ; 
HE Clerk of the Treaſury of the Common Pleas attended with the Record 33 6 8 


here, and it was moved that the Tranſcript in B. R. might be amended by it. Record in E W.. 
Hall oppoſed it, till they had the Coſts of the Writ of Error allowed them. Et Record in C. B. the Coſts 
per Holt Chief Juſtice, You ſhould have inſiſted for the Colts in C. B. before the (if any) mult be given be- 
Party had Liberty to amend. This way of amending the Record here by the 80 NA BI 3 . 
Record there, is the Courſe of the Court, and only to fave a Certiorari; for if the of p*.or 3, waved, but 
Record be right below, upon Diminution alledged, the Party may have a Cerliorari not elſe. | 
of Common Right. Therefore theſe Amendments cannot be oppoſed ; nor did I Vid. 1 Lill. 67. 


ever know it done, being only to ſave the Charge of a Certiorari. 
Thompſon verſus Crocker. Paſ. 12 Will. 3. B. R. 


ORTHEY moved to amend a Writ of Error, which recited. a Judgment variance . Writ of 

given in Curia of the King, when it ſhould be in Curia Regis & Reginæ; the Error and Record, refuſed 
Curſitor's Notes were right, and the Miſpriſion only in Matter of Form and not to be amended, tho? the 
Skill: Sed non allocatur ＋; for firſt the Writ is a good Writ; there is no Fault in Cues Note was right. 
the Writ, only it does not agree with the Record; and the Amendment is to make 1755 811. 1 2 5 4 
a new Writ. 2dly, The 8 H. 6. empowers us to amend in Matters precedent to Jac. 429. # Ball. 204. 
the Judgment; but not to amend the Writ of Error. The Intent of the Poph. 196. 3 Lev. 344. 
Statute was to amend in ſupport of original Judgments, and to avoid Writs of 345: Court cannot amend 
Error; but this may be to make an Amendment to make good the Writ of Cage, 0% Commiſion. 

2 a R. 369. S. C. 

Error, and to reverſe the Judgment.” And it is the more abſurd, becauſe the Skin, 367. 
Writ of Error is the Commiſſion to the Court, and a Court cannot amend their 
own Commiſſion. | | 


tA Writ of Error is now amendable by the Stat. 5 Geo. 2. ch. 13. SeR. 1. 


Anonymous, 


_ BEET NC TIES of nnn 


| . 


Amendment. 


9 


I R Bartholomew Shower moved to amend an Information of F orgery in ten 


Places, and tho* oppoſed, the Motion was granted, becauſe it made no Altera- 
tion of the Fact; and that without Coſts or Imparlance. IS j | 


P. 50 


| 10) 
Ante 47. Amendment of 
Information without Coſts. 
1 Lev, 189. Fry 


Cox verſus Wilbraham. Paſ. 13 Will. 3. B. R. 1 Ld. Raym. 668. 
S. C. by the Name Fox ver/us Wilbraham, 


7 CLF 
Amendment cannot be on 
Demurrer after Entry on 
the Roll. Cro. Car. 386. 
1 Sid. 54. 14 Ed. 3. c. 6. 
3 Lev. 39. Hob. 127. 
Mod. Caſes 165. Holt. 
55. 8. C. 


OVENANT, and aſſigns Breach upon the Words hat be had not made, done 

or ſuffered, any Act or Thing whereby to encumber, Sc. And the Breach wis 
quod ad Seffionem Ceſtriæ tent. Ic. Anno quarto Jacobi ſecundi utlagat. fuit, Defen- 
dant demurred ; and upon Argument the Declaration being held naught for In- 
certainty, when or what Term the Outlawry was had, Mr. Cheſhire moved to 
amend. He cited 1 Cro. 147. which was after Verdict, but ſaid, as to this Mat- 
ter, there was no Difference between Verdict and Demurrer ; for the Words of the 
Act of E. 3, are Challenge of the Party; which muſt be meant Demurrer: Sed 
per Holt C. J. No; the Statute means the Party's Exception in Arreſt of Judg- 
ment. If the Defendant had pleaded a Plea to the Right, or in Abatement ; it 
might be reaſonable to allow an Amendment; but to amend upon Demurrer, 
when this may be the Cauſe of the Demurrer, would be to enſnare the De- 


fendant without Cauſe. Ergo diſallowed. 


| (1s) "2 
Bill againſt J. G. Kt. PI. 
in Abatement that he is 
Knight and Baronet, and 
denied to be amended. 2 
Salk. 451. Ante 3, 47. 3 
Salk. 235. 8. C. Folt 
493. 2 Ld. Raym. 1178. 


I 
Plea-roll Rc 2. by the 
Paper-Book ſigned by the 
Maſter, Poſt 88. 
W | 
Mod. Caſes 165. 


T* Debt upon a Mutuatus, the Judgment was entered up as of Hil. Term. 1700, 


Lepara verſus Germain, Paſ. 2 Ann. B. R. 


A SSUMPSIT, and declares verſus Sir Jobn Germain, Kt. The Defendant 


pleaded in Abatement, he was a Knight and Baronet; the Plaintiff replied he 


was a Knight, &c. and Raymond moved to amend upon Payment of Coſts, all 
being in Paper, and that the Action being | 
not being within the Statute of Additions : But denicd to amend, becauſe nothing 
to amend by, and the Defendant had taken Advantage of the Fault. 


by Bill, the Addition was not material, 


Parſons verſus Gill, Mich. 2 Ann. . 


whereas the borrowing appeared to be 2 April 1701. Error being brought to 


reverſe this Judgment, * Mr. Ward moved to amend the Judgment by the Paper- 
Book ſigned by the Maſter, which was the 2 Fanuarii 1700. Et per Cur. This 
was allowed to be amended, for *tis but a Slip of the Clerk, who ſhould have 


peruſed the Paper-Book ſigned by the Maſter, which is Authentick enough to 


amend by. Vide 1 Cro. 147. Hob. 127. 1 Brownl. 16. 


The Queen verſus Tutchin. Mich. 3 Ann. B. R. 2 Ld, Raym. 106 1. S. C. 


| I 

Venire ret. : 3 Otober. 
Diſtringas teſt. 24. ; a Diſ- 
continuance, and not a- 
mendable. Yelv. 205. 
Oro. El. 433, 572. 
Car. 311, 312. No Diffe- 
- rence as to Amendment be- 
tween Caſes Civil and 
Criminal at Common Law. 
1 Lev. 2. 1 Danv. 335. 
1 Sid. 148, 259. 14 E. 3. 
& 8 H. 6. The only 
Statutes of Amendments. 
The others are Statutes of 
 Jeofails. 1 Sid. 229. 1 
Keb. 718, 805, 6 Mod. 
1564, 268, 270. 1 Lev. 
143. 3 Lev. 430. 5 Mod. 
398. Holt 424. 5 8. T. 
532. 


Cro. ; 


NFORMATION for a Libel. The Defendant was found Guilty ; And it 
' was moved in Arreſt of Judgment, that the Ven. fac. was returnable Die Lune 
prox. poſt tres Sept. Sanft, Mich. and that the Di/iringas and Niſi prius on the Roll 
was awarded in common Form right enough; but that the Writ of Diftringas was 
teſted 24th October, whereas the Venire was returned the 23. And this was held to 
be a Diſcontinuance; but the Queſtion was, whether it might not be amended ? 
It was argued, it might be amended, and that it was amendable firſt at Common 
Law. 2dly, By the Statute of H. 6.2. 2 Cro. 529. Cre. Car. 144. 1 Sid. 
244. Dy. 346. 14. 1 Sid. 239. 4 E. 3. 9. 3 Lev. 14. 430. 2 Bulſt. 25. Ray. 
440. 1 Sid. 243. 66. 1 Keb. 191. 213. 1 Roll: Abr. 201. Cro. El. 572. Et per 
Holt, Powel & Powys. iſt, Whatever at Common Law might be amended in 
Civil Caſes, was at Common Law amendable in Criminal; and ſo it is at this 
Day. 2dly, This was not amendable at Common Law, becauſe it would warrant 
a Trial that was tried without Authority, and the Amendment would be contrary 
to the Truth of the Fact. And it is a Miſtake of the Clerk in Skill, and tho' a 
a Miſawarding of Proceſs on the Roll might be amended at Common Law the 


ſame Term, becauſe it was the Act of the Court; Yer if any Clerk at Common 
| Law 


- 
—_— 


1 — - 8 
” 
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„ — Sts. „ _— 


Ame ndment. « 


* 


Law iſſued out an erroneous Proceſs on a right Award of the Court, that was never 

amended in any Caſe at Common Law. 3dly, They held this not to be amendable 

by any Statute of Amendments. And Powel ſaid, There were only two Statutes 

of Amendments, the 14 E. 3. and 8 H. 6. the reſt he reckoned to be 

Statutes of Jeofails, and not of Amendments. And he held that the 8 H. 6. was 

only to enlarge the Subject-Matter of 14 E. 3. and that the 14 E. 3. extends 

only to Proceſs out-of the Roll, i. e. Writs that iſſue out of the Record, and 

not to Proceedings in the Roll itſelf ; But that the 14 E. 3. extends not to the 

King, becauſe of theſe Words Challenge of the Party. And the 8 H. 6. has been 

always conſtrued in Imitation of the Act of E. 3. And the Exception in the =} 
' Statute of H. 6. was only ex abundanti Cautela. And all“ Judges and Sages * P. | 
of the Law in all Ages have taken it not to extend to the Crown: And 

the Caſes on the other Side are not to be relied upon. b 


r. 


Buckſom verſus Hoſkins. Mich. 2 Ann. B. R. 2 Ld. Raym. 1657. 8. 2. | 
3 ( 16) 


RROR of a Judgment in C. B. and the Scire facias to aſſign Errors was quare 6 Mod. 263, 310. Scire 
Executionem habere non debet of a Judgment in Ejectment for two Mcfſuages  facias variant from the | 

whereas the Recovery. was de uno Meſſuagio only: The Plaintiff in Error pleaded Judgment not amendable 
Nul tiel Record, and the Defendant moved to amend. He cited 1 Cro. 162, 163. oy . 
1 Ro. 197, 797. 22 E. 4. 6. 2 Cro. 373. Cro. El. 760. 2 Sid. 7, 12. Et fe. 6 Mod. Caſes 263, 
per Holt C. J. Nothing appears to be vicious or informal to need an Amendment, 284, 286. 3 Salk. 32. 
and there may be a good Judgment that agrees with it. The. Writ is good, 8. C. Holt 58, 762. 
tho' improper for the Purpoſe, and we cannot put a Deceit upon the Defendant; 
| _ make his Plea falſe when it was true. Cro. Ja. 372. was aid to be a ſtrained 

2. 4 ; x | 


Vavaſor verſus Baile. Fill. 6 Ann. B. R. 


CCIRE facias on a Judgment, and by Miſtake in the Scire facias the Plaintiff's Variance E139 Scire 
Name was put for the.Detendant's, ſcil. Radulpbus for Jacobus; and they facias and Judgment, not 
moved to amend, it being the Fault of the Clerk: Denied; for the Writ does 5 | 5 wo ou, | 
T. Amend. 12. I Dan. 

_ —_ to us to be wrong, and there may be ſuch a Judgment for ought we 333. Pl. 25. Holt 59. 

| s : ö N 8. | Bon , 


Inter Lord Pembroke and Lord Jeffereys, coram Holt, C. J. Al. 
upon a Reference from the Houſe of Lords. „ g | 
7 ( 18) 


LORD Pembroke petitioned the Houſe of Lords for a Bill to ſet alide an Writ of Covenant not a- 
F Amendment made of a Fine and Common Recovery in the Grand Seſſions in mendable by Common Law 
Wales, whereby he had loſt the Benefit of a Writ of Error: And whether the or Statute. 2 Salk. 702. 
Fine and Recovery were amendable in the ſaid Particulars, and the ſaid Amend- Holt 59. 5 C. 
ments warranted by Law, was referred to the Judges. One was, whereas the — 
Writ of Covenant was teſted Six Months after the Dedimus for the Caption, the 
Court of Grand Seſſions had amended it. E: per Holt & al. *twas certified, That 
the Writ of Covenant being an Original, was not amendable either by the Com- p. 52 TY ; 
mon Law or by any Statute : That neither the 14 E. 3. nor the 8 H. 6, warrants Amicable &&ion; no more 
ſuch an Amendment: That there is no Difference as to this Purpoſe between! a mendable than Adverſaty. 
Actions Amicable and Adverſary ; for Nobody pretends to mend a Miſtake in a Mod. 571. Noy 171. 
Deed itſelf, and yet hat ſurely is as much a common Aſſurance as a Recovery, Co. Lat. 244. 252 3 
and that Gage's Caſe, 5 Co * is mil! upon «Bull 5 
t g „5 Co. 45. is miſreported and not Law. Hereupon a Bill - Lord Elleiere obſerves 
was allowed, but was thrown out in the Houſe of Commons. on Coke's 5 Rep. That 
— nt les 423 | | the Record being viewed, 
| Bold's Caſe. | ; | SO warranteth no ſuch Report. 
A Verdict General or Special may be amended by the Notes in the Book of the Verdig ESE or Spe- 
$5 Clerk of Aſſize, if there be a Miſpriſion But this is to be intended in Civil cial may be amended by 
and not in Criminal Caſes. Vide Keil. 1. 3 Cre. 149. In Aſumpſit; Defendant the Clerk's Notes in Civil 
pleaded Payment for Part, and Non afſump/it for the reſt, and the Jury found for Ceſes, but not in Crimi- 
both, quod non Aſſump/it, whereas for one it ſhould be non ſolvit; and*the Record _ ey ot. . 
was delivered to the Clerk of the Aſſizes to amend, becauſe it was his Miſpriſion; Hob. 184. 1 Roi. Rep, 
it appearing, the Jury found both Iſſues for the Plaintiff, 3 Cro 149. 150. Cro. 82. Lit. Rep. 61. Ante 
7 | K Cat, 471 Bo 4: © 3 Wills $3, 
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Amerciaments and Fines. - 


* 36 


5 


5, 185, 186. 


7 "= 5 was fatisfied, theſe Amerciaments * were diſcharged upon Motion to the Barons. 
* - Note; There ought to be a Conſtat of the Eſtreats, and, as the Clerks ſaid, the 
Wo Court uſes not to diſcharge the Amerciaments, but allow you to compound 
them. | | 
= The King verſur The Mayor of Hertford, Mich 11 Will. 3. B. R. 
Iſſues never eſtreated by I N an Information in Nature of a Q Warrant, Iſſues were returned 


— > oa a | 11. three ſeveral Diftringass. Mr. Ward moved for a Rule to eſtreat them. Et 


$9. Poſt 374- S. C. 376. per Holt Chief Juſtice, If it be an extraordinary Caſe, we can make a Rule to 
Carth. 503. eſtreat the Iſſues; but otherwiſe the Courſe of the Court is to ſend them up into 


320. 


41 | : 
Mod, 67. 3 Lev. 401. N Dower, Defendant confeſſes as to Part, and Judgment is given againſt him, 


bolt 25 Le e J grued fit in NMliſericordia; and as to the reſt he pleads in Bar; upon which there 


twice in the ſame Action, + : | . g 
where there are two final it was objected in Error, that a Man ought not to be twice amerced in the ſame 


independent Judgments, Action. Sed non allocatur: For both the Judgments are final and independent of 
8 Co. 61. a. 2 Leon. 4, one another. 5 Co. 58. b. Aliter, where one Judgment is only interlocutory, 


8 (2) 

3 Mod. 285. No Judg- N Treſpaſs, Aſſault, and Battery, Sc. there can be no Capiatur pro Fine en- 
Tang _—_— we n tered ſince 5 & 6 V. & M. but the Plaintiff is to have 6s. 8d. in Coſts to pay 
2 * 1 ſo much to the King for the Fine. Before this Act, when the Fine was pardoned, 
Carth. 390. 8. C. Comb, the Judgment was entered Nibil de Fine quia pardonatur. So it is now in C. B. 


387. Caſes B. R. 101, upon this Statute, for they enter their Judgments Nibil de Fine quia remittitur per 


1 
Eſtreats diſcharged, upon 3 * n 
Motion in the Ex - E Y RES ſued a Writ out of C. B. verſus Smith, directed to the Sheriff of York, 


Car. 145, 338. 4 Co. 52. 2 Cre. 185. A Special Verdict has been amended by 
the Notes of Counſel in the Entry; and that after a Writ of Error brought 
for per Cur. *Tis but what was found, and we may amend here what they might 
in Com. Banco. | | 


Nora. Amendment ſball not be made, after the Court cannot help ſeeing that the Matter is upen 
Record; (as giving leave © to withdraw a D murrer and plead to Iſtue*? after other Iſſues joined 
in the ſame Cauſe have been tried, and Verdicts formed with contingent Damages :) for the 
whole muſt be ſuppoſed to be {till in Paper. 1 Burr. 322. 


K r 


mage „ * 


* Amerctaments and Fines. 


Lord Gerrard verſus Lady Gerrard. Hill. 7 Will. 3. B. R. I Ld, 
Raym. 72. 8. C. | LO 


is a Demurrer, and Judgment is given againſt him, quod fi! in Miſericordia. And 


and depends upon another, as quod compulet in Account. 
Linſey verſus Clerk. Mich. 8 Will. . 


Stat. But in B. R. Judgment is entered up without any Notice taken of the 
Fine; for the Law is altered and taken away in Effect by this Statute. Therefore 
not like the Caſe of a Pardon; for that does not alter the Law, but excuſes the 


Party. a 
Eyres verſus Smith. Mich, 9 Will. 3. in Scacc. A? Serjeants-Inn. 


who ſent a Warrant to Simpſon the Bailiff of the Liberty of Pomfret, who did 
not return the Writ ; upon which he was amerced 50/. (wiz. time after time) 
and that was eſtreated into the Exchequer : Afterwards Eyres and Smith agreed, 
and upon producing a Certificate from the Attorney for the Plaintiff that the Debt 


the Exchequer at the uſual Times, which are twice a Year, viz. the laft Days of 
the two iſſuable Terms. But there is nothing extraordinary in this Cate : And 


"I ll. ** EY 2 „ — 


i 


„2 N. r —_— * 


Ancient Demeſne. | 


— — — 
* * | "ls 


The Queen verſus Summers. Paſ. 1 Ann. B. R. 2 Ld. Raym. 854. S. C. 


; | ; C63: | 

NDICTMENT for a Treſpaſs and Riot; Deſendant pleaded Non Cul. and Coſts taxed upon a Certio- 
the Indictment was removed hither by Certiorari, Sc. Ihe Defendant went . * ** TI 2 
before the Maſter, and Coſts were taxed; and now Mr. Eyre moved he might go rot move to apgravate the 
before the Maſter again, that the Proſecutor 1 ny be conſidered for his Charges Fine aſter accepting his 
below, the Maſter's Taxation before being only for Coſts ſince the Certiorari, A Colts. 3 Salk. 104. S. C. 
per Cur. The Maiter ought not to conſider the Coſts below, but only ſince the Cer- e 
tiorari and upon it; then Mr. Eire moved to aggravate the Fine; Et per Cur. 
You ought not to aggravate the Fine after the Party has been before the Maſter ; 
it you do, we will ſet aſide the Taxation of Coſts. 


The Queen verſus Templeman. Trin. 1 Ann. B. R. 1 
66 


T PON a Motion to ſubmit to a ſmall Fine, after a Confeſſion of the Indict- Upon ſubmitting to a Fine 
ment which was for an Aſſault, Holt Chief Juſtice took a Difference where after confeſſing Iodidtment, 


a Man confeſſes an Indictment, and where he is found guilty; in the firſt Caſe a Affidavits may be read to 


| ; | ; | : : _ rove that the Proſecutor 
Man may produce Affidavits to prove Son A{/aul; upon the Proſecutor in Mitiga- nds the Aſſault; other- 


tion of the Fine; otherwiſe where the Defendant is found guilty ; for the Entry wiſe after Convi&ion. 


upon a Confeſſion is only Non vult contendere cum Domina Rex ina & pon. ſe in gra- Far 40. d. C. 3D. 253. 


tiam Curie | | p.7. B. C. 
5 . ; _ | P. x6 
* Defendants may ſubmit to a Fine, tho? abſent, if they have a Clerk in Court To oo 4 Wis dt 
that will undertake for the Fine. Hill, 2 Ann. Hickeringil's Caſe was, that he : 4 


er | gs be giveninthe Defendant's 
and his Daughters were indicted for a Treſpaſs, and Hickeringil only appeared on Abſence, upon an Under- 


the Motion to ſubmit to a ſmall Fine. But where a Man is to receive any cor- taking by a Stranger, but 
ral Puniſhment, Judgment cannot be given againſt him in his Abſence, for OT yay corporal Pu- 

there is a Capias pro Fine; but no Proceſs to take a Man and put him on e 

the Pillory. Vide Tit. Judgments, Duke's Cale. 


Brook verſus Huſtler. Hill. 4 Ann. B. R. Vide Record, Page 768, 


EBT for an Amerciament in a Court-Leet. It was laid in the Declaration, „ 
That the Defendant was amerced per Cur. not ſaying in what Sum, and that neral quod ſit in Miſeri- 

it was affeered by Affeerors to ſuch a Sum. It was objected that the Court ought ©2742, and afteered to a 

to impoſe a Sum certain; and hat, by Affeerors, is after to be mitigated. Vide pt gy Fray | 3 
Hob. 129. Lev. 206. Sed. Cur. cont, The Amerciament ought to be general, : 1 0 


1 ee . E . | 122. Rep. A. Q. 76. S. 
quod fit in Miſericordia; and that is to be aſcertained by Affeerors. C. Lex. Man. Ap. 19. 


/ 


— 


Ancient Demelne. x 


Baker werfus Wich. Mich. 3 W. & M. B. R. Wu Record, Page 974. 


IN Ejectment, Defendant pleaded in Abatement that the Lands were Parcel of Ancient nds how 
the Manor of Bray, and that the Manor of Bray was Ancient Demeſne held of bleadable. If Manor is 

the Crown. And this was held naught per lot. Cur. For hereby it muſt be under- ge. tk * 
{ivod the Lands in Queſtion are Part of the Demeſnes; and ſuppoſing the Manor pleadable in e Lodz 
to be Ancient Demeſne, yet the Manor and the Demeſnes of the Manor are im- Court only ; Parcel in the 
pleadable at Common Law, and not in the Lord's Court; for then the Lord King's Court, and not the 
would be] in his own Cauſe: On the other Side, Ancient Demeſne Lands Lord's. Poit 186. Show, 
held of the Manor, are impleadable in the Court of AncientDemeſne, and there ; Len, bod, 190 Dew. 6, 
only. Vide F. N. B. 11. m. 1 Ro. 324. And therefore, becauſe he does not Comb. 186. 8.5 1 | 
plead that theſe were Lands beld of the Manor of Bray, Judgment quad reſpondeat Salk. 34. Caſes B. R. 43. 
oufter. —— @ | 2 Burr, 1047. 1048. 


. Hunt 


ay be ge- 


666 ——ůů— * . SIP SEES — EN ET ETA ER TAELLP TEN TOP PECT AIG 
Annuity, Penſion. 

* P. 57 Hunt verſus Burn. Hill. 12 Will. 3. B. R. Comyns 93. S. C. 

Nn „„ e 


Tenants in Ancient De- B RACTON calls theſe Tenants Villati privilegiati, and it ſeems they are free as 
3 a ee to their Perſons, not as to their Eſtates; for if Ancient Demeſne be to be tried, 
Eſtates. 3 Salk. 34. S. C. the Iſſue is, Whether Ancient Demeſne or Frank-Fee ? The Privilege ariſes from 
Holt 60. the Conſtitution and Nature of the Thing coeval with the Government itſelf, at 
| leaſt as ancient as any other Eſtate or Tenure whatſoever ; we muſt ſuppoſe theſe 
Privileges commenced by Act of Parliament, for they cannot be created by Grant 

at this Day; per Holt Chief Juſtice. | 5 þ 
If you plead that the Manor of D. is Ancient Demeſne, you ought to aver it by the 
Record of Domeſiay, for that is, the Trial of it: But if you plead, that ſuch a Place 
| * is Parcel of a Manor which is Ancient Demeſne, then you ought to conclude to the 
Iffue of Ancient Demeſne Country; for Parcel or not Parcel is triable per pais, 2 E. 3. 15. C. Thomas de Gren- 
how triable. ' ham's Caſe: But it ſeems to me the other Side may traverſe its being Ancient Demeſne. 
And ſo was done between Saunders and Welch C. B. Paſch. 9 Jac. Rot. 3165. Iſue 
was, Whether the Manor of Otterbury was Ancient Demeſne? And the Court award- 
ed, quod querens habeat Recordum Libri de Domeſday hic in Octabis Hil- 
larii. At the Day the Plaintiſf had the Book brought in by a Porter. It appeared by 
the Book, that Edward the Confeſſor Anno Regni ſur decimo oftavo had given this 
5 Manor Abbati Rotononenſi: And that ibis Manor was not in the Title of de Terra 
Ancient Demeſne is the Regis: For all Lands held in Ancient Demeſne, which the Confeſſor had, were by 
E _ _e, 6 ec William the Conqueror, Anno Regni ſui viceſimo, written in the Book called Dome ſ- 
day Book, and no other. 440, under the Title de Terra Regis, nd theſe are all held in Ancient Demeſne at this 
F. N. B. 98. a. Fitz. An- Day; but thoſe which were given aus. by Edward the Confeſſor, and which are not 
cient Demeſne 12. written in the Book called Domeſday, under the Title de Terra Regis, are not Ancient 
Demefne. And a Reſpondeas Ouſter was awarded. EY 
By Recovery at Common By a Recovery of the Land at Common Lat, it becomes Frank-Fee for ever; but a 
3 * . Er _ 5 Necovery againſt the Tenant is reverſable by the Lord, by Writ of Deceit; and ſuch a Re- 
F N. B. 4 b. covery makes it only Frank-Fee, quamdiu it continues unreverſed ; but when it is 
reverſed, ut becomes Ancient Demeſne again. Vide 5 E. 3. 61. 4 Inſt 270. Moor 


* 


Pl. 285. 
P. 58 * Annuity, Penlion. 
Anonymous, Trin. 7 Will. 2. in Scacc'. 
King 1 2.9 an An- HE. King cannot grant an Annuity, for his Perſon is not chargeable as the 
nuity. F. N. B. 152. K. Perſon of a Subject; but if he grant it out of his Exciſe, or any Branch 


_w 98 b. Plowd. of his Revenue, tis good; for there is ſomewhat therewith chargeable. Per 
ws ; - Barones Scaccar'. | | | i 


— 


Smith verſus Wallis. Paſch. 12 Will. 3. B. R. 1 Ld. Raynt. 587. by 
| the name Smith verſus Wallet. S. C. : 
(2) 43 


Penſion iſſued out of an , Penſion out of an Appropriation, though by Preſcription, is ſuable in the 
A 3 off A Eccleſiaſtical Court, for it could not begin but by the Grant and In- 
un cat. Vide Plohi ſtitution' of Spiritual Perſons. And therefore if the Duty be traverſed, it may 
bition. 1 Cro. 675. 1 be tried there; per Holt Chief Juſtice, upon a Motion for a Prohibition. Vide 1 
- Mod. 218. 1 Vent. 3, Ventr. 120. 3 Cro. 675, Where ' tis a Penſion by Ordinance of the Biſhop acting 
120, 265, 335. 2 Vent. as Judge; Ordinamus & Conſtituimus; and whereby Concurrence of the Biſhop 
— — co-operating with the Patron, Vide N. Br. 52. Reg. 47, 3 Cro. 810. the Church 
838 itſelf charged. 1 Inſt. 266. ſuch Annuity cannot be releaſed to the Ordinary be- 
cauſe it is Temporal. | 

4 


| Appeal. 
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Orbet, werſis ; Ward. | Mich. 1 W. & M. R. Intr. Hill. 3 &. 4. 
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de Parochia Santti Jacobi Weſtm. in Com. Mid. Gen. The Defendant in propria 


Wri „ Plea in Appeal. 0 
Per ſina venit, and craves Oyer of the Writ and Retorn, and then per. A. B. Atiorn. n 


ſaum pleads in Abatement, that there is a Pariſh named Sr. James within the Li- 
berty of N el minſter; but no Pariſh named St. Fames Weſtminſter only: To which 
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P. 59 


A. PP FAL of Murder for killing her Huſband, againſt the Defendant, nuper Show. 47. 3 Mod. 266. 


Nul tiel Pariſh is a good 


54. Comb. 139. Holt 
61, Trem. 27. 


it was demurred, and the Cauſe was adjourned till next Term, when it was ad- 


judged for the Defendant, For firſt, the Demurrer confeſſes the Matter pleaded 
in Abatement z viz. That there is no ſuch Pariſh, which is a good Plea. 2dly, 
The Plea being by Attorney, ought not to have been received; and tho! it is re- 
ceived, yet it was wrong, and therefore void. The Conſequence is, that the 
Cauſe is diſcontinued by the Adjournment. VHP NINO 


q * 


In Appeal Defendant can- 
not plead by Attorney. 1 
Lill. 79. Poſt 62. : 


Wilſon terſus Laws. Trin. 6 W. & M. B. R. 1 Ld. Raym. 20. 


1 


ILSON brought an Appeal of Murder againſt John Laws for killing his 
Brother Robert Wilſon, and declares againſt the Defendant, for that he in 
Parochia Sancti Agidii in Campis (ſuch a Day) circa horam primam poſt meridiem 
ejuſdem diei, did aſſault, Sc. & in & ſuper ſuperiorem partem ventris juxta pectus 
& medium corporis percuſſit, pupugit & inforavit dans ei vulnus mortale, Sc. De- 


fendant craved Oyer of the Writ of Appeal and the Retorn, and then demurs in ed by Appearance, where 


Abatement, and pleads over to the Felony. After ſeveral Exceptions taken to the 
Return were over - ruled, Juſtice Giles Eyre held, That if the Return had been naught, 
the Defendant's Appearance could not have helped it; for Appearance helps only 
when the Party comes in and pleads to Iflue, not when the Party comes in 
and challenges the Proceſs upon the Account of its Defect. Vide 1 Ro. 789. 
Bul. 142. 2 Cro. 284. Yelv. 204. After this ſeveral Exceptions were taken 
to the Declaration. Upon which it was ruled, per Cur. iſt, That Circa 
boram primam was as certain as can be; for the Law. does not tie a Man 
up to an exact Minute. 2dly, That the Deſcription of the Wound in ſuperiorem, 
Sc. could not be more certain. gdly, That percuſſit, pupugit & inforauit dans ei 
mortale vuluus, was better and more certain than if it had been, Et dedit, as the 
other Side would have had it. 4thly, That the Fact is well alledged in a Pariſh, tho? 
the Statute of Glouceſter requires the Vill ſhould be ſet forth; for the Pariſh ſhall be 
intended a Vill; and tho' there may be more than one Vill in a Pariſh, that ſhall 
never be ſuppoſed. And therefore if the Caſe happens to be fo, it muſt 
come of the other Side to ſhew it. 1 Int. 125. 5. Judgment to anſwer 
over. FE | 55 CO 55 ih” 
N. B. The Caſe of Widdrington verſus Charleton, Trin 11 Ann. In Ap- 
1 adjudged contra upon this Point, per Parker C. F. Powys & Eyre contra 
Powell. Ihe. 1 5 | we | 


„ Armſtrong verſus Lide. Hill. 8 Will, 3. E . 
718 TL E was indicted at the Seſtons of Giat:Delivery for the County of Cu 


_*—* berland, for the Murder of Richard Armrong, and was theteupon tried and exhibited at the Seſſons of 


convicted of Manſlaughter, | Immediately after the Verdict John Armſtrong, Bro- 
ther of Richard, put into Court a Rill of Appeal of Murder, and prayed by his 
Counſel that it might be received and filed, and that the Defendant might be 
thereupon arraigned, But before the Appeal was arraigned, Lifle demanded the 
Benefit, of his Clergy: And then the Bill of Appeal was by the Appellant's 
Counſel fead in open Court, and Liſie appeared to it and prayed to be bailed, 
but reſuſed to plead z upon which he was remanded to Gaol Qeuſgue, Ce. 


. 
4 Mod. 290. Poſt 589. 
Appeal of Murder, De- 


endant demurs in Abate- 


ment. Cro. El. 196, 495. 
Stam. 98. b. 1 Bulſt. 143. 
Erroneous Proceſs 1s aid- 


the Party comes in and 
pleads to Iſſue ; otherwiſe 
where he challenges the 
Defect. 9 H. 5, 2. 

1 Vent. 7. Show. 

Rep. 320. Stamf; 1. 
Skin. 443, 549, 551. 


Comb. 293. Carth. 331. 


3 Salk. 380. Holt 62. 
TE a0... 

What 1s ſufficient Cer- 
tainty in Count in Appeal. 
1 Bulſt. 80, $2. 2 Inft. 
317, &c, Pariſh ſhall not 
be intended to contain” 
more than one Vill. Carth. 


Wy. 8 : 


5 (3) 
Appeal of Death by Bill 


Gaol-Delivery, and re- 


moved into B. R. by Cer- | 


tiorari, Skin. 670. 8. C. 
Comb. 410. Kely, 89, 93. 
Carth. 394. Caſes B.R. 
108, 109, 157. Holt 
63. 


This whole proceeding was entered upon the Record of the Indictment, together 
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| with the Conviction of Manſlaughter, and returned into B. R. upon a Certiorari, 
and the Appeal was alſo returned, but upon the Record of that no Mention was 
made of any tt” roy, Liſie was alſo brought up to the Bar by Habeas Cor- 


, the Return w read, the e moved for à Co Opy of Af 3 1 
2 Curium, It mu gs Ka, for it is Fe bef6t PS UTI, an 


nothing concerning it Wor tis before us: 
Heng. 50k Er the Appellee prayed his Clergy : to hinder, þ 22:1 th 
| F llant took 9 to the Indietment, Weicon and Trial. 72 


7 This is the King 8 Record, j in which you cannot aſſign] Errdrs; ; You are a Stran- 
Poſt; 447. ger; 5. and perhaps 154 Priſoner has releaſed theſe Errors to rhe King; and you have 
no Warrant c Are filed, and ought not N or be heard in the 


"Heir he was not admitted 10 his Clergy. this Day, and it was moved he 
(£55345 1 micht be bailed; but the Appellant oppoſed that, unlefs he m A 1 be permitted 
* P. 67 to arraign the Appeal, or * n the Appellee would give Bail to the Appeal 
FEED. for if he ſhould get at large before the Arraignment of their Appeal, they could 
have no Proceſs againſt him to = him in again, and fo the Appeal would be 
loſt, 
Et per Cur, An Appeal by Bill is always againſt one in Cuſtodia, and he muſt be 
in Cuſtody, or elſe you cannot arraign him. 
2 Jon. 222: 1 Roll, Rep. Then they urged, he ought not to be bailed, becauſe he was found guilty of 
268. Manſlaughter, and no Clergy allowed. 
The King's Bench may Sed per r Cur. Juſtices of Oyer and Terminer cannot bail in ſuch Cale, but this 
bail one convicted of Court may do it at Diſcretion. 
I Accordingly he was bailed generally on the Crown: ſide to appear de die in 
| 7 a. 
Co. Entr. 355. Poſt: 103 At another Day Mr. Solici:or General prayed Judgment for the King againſt the 
| | Priſoner on the Indictment: And the Defendant being aſked, what he had 
to ſay, why Judgment ſhould not pafs againſt him, prayed his Clergy. | 
: Et per Cur, Had the Defendant prayed it at the Seſſion of 1 
3 Bulf:: 113. Styl. 371, could not have been denied him there: Now he is here, we cannot give Jud | 
againſt him without aſking, what he has to ſay why Judgment ſhould not 975. 
ven: Nor can we deny him here, what could not have been denied him there. 
Hereupon his Clergy was allowed him, and he was tried by the Ordinary of 
who gave him a Pla Im to read, whereof he read the firſt Verſe: And then Sir 
Samuel Airy aſked the Ordinary, Legit vel nun? Who anſwered, Legit, Where- 
upon the Executioner burnt him without the Bar on the Brawn of the left Hand, 
and then the Appellee prayed to be diſcharged. 

Sed per Cur, You muſt {till ſtand upon your Recognizance, and if you would 
diſcharge the Appeal, you muſt ſue a Scire facias againſt the Appellant, and if he 
doth not appear, nonſuit him. Hereupon a Scire fatias was taken out retornable 
at a common Day: And no Return being made by the Sheriff, the Priſoner moved 

again to be diſcharged. 
Sed per Cur. You mult take a new Day, 1 7 4 a Return, unleſs you can 
get the Appellant to appear gratis, as he may he pleaſes; and accordingly the 
Appellant did appear. 

And now it was queſtioned, Whether the Appellee ought to be arraigned again | 
on the Bill of Appeal: Es per Cur. The Appellant muſt arraign the Appellee de 
novo, but is not to make a new Count; for 22 Arraignment 1 - no Commencer but 

| a Reviyor thereof, like a Re-fummons. Vide 2 Ro. Rep. 4 
_ Aftaigntnent of Appeal. Upon this the Appeal was arraigned in French by the Wr 8 Counſel, who 
| Oe read the Count, and therein the Word Wound was uſed which Holt C. J. took no· 
tice of and diſliked, not being French. 
And now the Clerk of the Crown going to arraign him likewiſe, it was ob- 
jected by the Appellec's Counſel, That the Appeal being commenced before Juſ- 
* P. 62 tices of Oyer 2 Terminer, and not by them determined, was therefore diſcontinued, 


and ſo no Appeal depending: And that this Objetion came in proper Time now, 

lleſt they might, by the Arraignment being completed, be eſtopped. 
Appeal put fine die, and Sed per Cur. Tho' the Appeal was jine die, yet it was not diſcontinued, and 
not diſcontinued, the Return of the Certiorari makes a Continuance, and is ſufficient to continue it 


Then 


ö * 


againſt the Priſoner. 


1 
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Then it was eee ” what Side a Appeal f ſhould be gud, E 
Ar. l $727 59 
f Civil Cauſe is alba » the 'Plea-Side, 9 of it come in by Attachment, 
And Mr. Afton ſaid, Appeal, whether by Writ or Bill, was always arraigned in 
Engliſh on the Plea-Side, walks. * n ik Certiorari , for then it "Ps on 4 
Crown. Side. " F 1 | 
- Accordingly it was ruled. in, this, Caſe, but not 4 1 a Precedent. 

And now it became a Queſtion, Haw. the Appellant ought to appear and pro- | 
ſecure: Et per Cu. 3 oy 
Every Appeal muſt be e in Perſon, but may 10 proſecuted by Attor- Mutt be 8 in 
ney, unleſs where Wager of Battail lies; in ſuch Caſe he muſt commence in Per- Perſon. 2 Jones 210. 
ſon. and proſecute in Perſon alſo, But where there is no Wager of Battai there Poſt. 64. mw "o 47. 
it may be proſecuted by Attorney, for which there muſt be a Special Warrant 

of Attorney filed: And if the Plaintiff appear by Attorney, when he ought not, 

c. this is a Diſcontinuance. 9 80 | 
It was alſo moved that the Appellee might be bailed. | Bail in Appral of Murder. 
And the Court held he muſt be committed to the Marſhall, upon the | Ka | 

and the Bail muſt be Corpus pro Corpore : And that the Recognizance may be ei- 
ther to the King or to the Party, as it was in Primroſe's Caſe; yet it was held the 
better Courſe to take it to the King; and ſo it was done in this Caſe. 
At laſt, upon the Appellee's Prayer, he was allowed to ſtand upon the old Re- 
cognizance till another Day, that he might have Time to find Bail, and to plead, 
and every thing to be entered as of this Day. | 
At the Day appointed the Appellee pleaded the Indictment and Colrition of 
Manſlaughter at the Seſſions of Gaol-Delivery, which was removed in B. R. and 
that no Judgment was thereupon given; and that at the Time of the Conviction 
he was and yet is a Clerk, and then prayed his Clergy, and offered to read as a 
Clerk, if the Court would have admitted him therèunto; and that afterwards, . 
Je. die Line prox. reſt Craſtinum Pur. Beate Marie Virg. laſt, being demanded 
by this Court why Judgment ſhould not be given againſt him, he prayed the Be- 
nefit of < lergy ; which being allowed, he read as a Clerk, and was burnt in the 
Hand, prout per Recerd, ec. with the uſual Averments; ; and as to the Felony 
and Murder he pleaded Not guilty. The Plaintiff replied, that he demanded 
the Appellee to plead at the Seſſions of F and that he refuſed. To 
which the Appcllee demurred. * 
The Replication being g naught and merely i impertinent; the Queſtion was upon * P. 6 3 
the Bar, viz. Whether a Conviction of Manſlaughter, on an Indictment of Mur- 
der, and Clergy allowed thereon, could be a Bar to an Appeal precedent or con- 
current with the Indictment? For both being returned of on e. Seſſions, which is 
but one Day in Law, the Appeal was concurrent at Leatt wick the Indictment, 
and precedent to the Conviction. thereon ; ſo that this was inſiſted on by the 
Counſel for the Appellee to be a Caſe at Common Law, and not within the 3 H. 
7. c. 1. which extends not to an Appeal antecedent, but ſubſequent to the Indict- Velv. 204. 
ment. Sed per Cur. 
At Common Law, Auter 5 convift or acquit was a good Bar to an Appeal, Conviction of Manflaugh- 
for no Man's Life ought to be twice endangered for the ſame Offence : And ſo ter with Clergy hady is a 


good Bar to an Appeal 
the Law would be at this Day, had not the 3 H. 7. c. 1. altered it; by which C 


Acquit or Convict on an Indictment, is made no Plea in an Appeal, unleſs ſubſequent: And ſo it is 
Clergy be had thereupon. The Words of the Statute are general, viz. in an if Clergy were not had 
Appeal, without ſaying, brought or to be brought; and therefore extend to all Þy the Default of the 
Appeals, whether ſubſequent, or antecedent, or concurrent. And as for, the = 8 _ gf ook 
having of Clergy it has been adjudged, that praying of Clergy is having of 40. a. Kelyn. Rep. 94. 
Clergy, within the Statute; for by praying, the Pritoner has done all that he 107. 2 Leon, 111. 
could; and the Default or Delay of the Court in not granting when they ſhould Carth. 16, 17, 18, 
have granted it, ought not to turn to his Prejudice. Here was indeed no regular - TP 
Prayer made to have C lergy at the Gaol-Delivery, - becauſe the Defendant Was 
never called to Judgment by the Court: And if the Court will not proceed to 
Judgment, and aſk the Party hat he can ſay Why Judgment ſheuld not be 

. againſt him, whereby he has no ity to pray his Clergy, it is dhe Be- 

fault of the Court, and not of the Party, and therefore fall not pr 

dice him: And che Plea in this Caſe was held a good Bar to the Appeal: 

But the Appellee was not diſcharged till Michealmas Term following... - 


3 | Wilmot 


. | : 1 i $ — 2 T3 ; 210 . o | 
ilmot verſus Tiler. Paſch. 13 Will. 3 B. R. 1 Ld. Raym. 671. 
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= * 3 e. Want PE AL of Murder by Writ, and there was but eleven Days between the 
Teſte and Retorn, cured Lee and Retorn of the Writ; Defendant pleaded a Conviction of Man- 


by pleading in Chief. laughter, and Clergy allowed. Et per Cur. The Fault of tlie Retorn is 
Sid. 406. 2 Keb. 461. cured” by the Defendant's appearing and pleading in Chief; for the Reaſon of 
Caſes B. R. 416. S. C. fifteen Days between the Teſte and Retorn of Originals, is to che End the De- 
4 9 95 fendant may have Time enough to come hither, computing twenty Miles to a 
1 5 Day's Journey; according to which Allowance, if — — be in Eng- 
1 | land, they have Time enough to come hither. Vide 2 Inſt. 267. Bratt. Lib. 3. 
„ 135. Lib. 4. 238. If the Defendant would take Advantage of this Defect, 
he muſt plead ſpecially, as in an Aſſize, Nient Attach. per 15 Fours.” Vide 12 
E. 4. 11, 9 E. 4. 18. 1 Ventr. 7. And final Judgment was given. He 
paced the ſame Plea as in Armſtrong and Lifle, only that Clergy was regularly 
alloweJ. 5 05 . 28 | Fe of . 


| Loder's Caſe. Paſch. 4 Ann. B. R. 


Ante 62. har in N an Appeal of Murder Girdler offered a Warrant of Attorney for the Plain- 
Appeal muſt count in Per- I tiff, but that was diſallowed, becauſe. the Plaintiff muſt count in Perſon. 
| — _— . OR Then he arraigned the Appeal in French, and delivered in the Roll in Latin; 
e nts be not pe: upon reading whereof, the Court obſerved the Plaintiff counted per AHitorn. ſuum. 
ſeat he may be demanded : bs 
and nonſuited, but ſuch And the Court held 1ſt, That this had been a Diſcontinuance, if the Plaintiff 
Nonſuit is not perempto- himſelf had not been preſent in Court at the ſame Time: but if he had been 
ry, becauſe before Ap- abſent, the Plaintiff might have been demanded and nonſuited ; Yet ſuch Nonſuit 


pearance, Cro. EL 605. had not been peremptory, for it is but a Nonſuit before Appearance. 2dly, The 


= 3 * Court allowed the Words per Attorn. ſuum, to be ſtruck out, becauſe it made the 

: Count agreeable to the Truth ; and the Parchment was -not a Record in Court 

: till filed. | | 6; 15 | 
Appearance,” 


Anonymous. Mich. 1 Ann. B. R. 
ERETOFORE, When a Writ iſſued out of B. R it was entered upon 


Proceſs was anciently en- 


tered upon the Roll. | a Roll, ſo that tho the Officer did not return the Writ at the Day, yet the 
1 Danv. 468, Defendant might appear at the Day, and ſhould' be received fo to do; either to 


fave a Penalty, or his Inheritance; And ſo they did in the Common Pleas ; they 
entered the Writ upon a Roll, by Way of Recital, viz. Dominus Rex miſit breve 
ſuum clauſum in bæc verba, &c. Per Holl Chief Juſtice. . | Gs 


—_— 3 th Py 


_ 


p. es - _ * Apportionment and Diviſion, - 
Vide Record. Poſt 778. Counteſs of Plymouth ver/us Throgmorton. 1z Error, Hill. 3 Jac. 2. 
. Comb. 67. | 2 | Ne ain avg | | 


Entire Gated RARE 2 N Debt; the Plaintiff declared upon a Writing, whereby the Defendant's 
be divided. 3 Mod. 153. Teſtator had appointed the Plaintiff*s . Teſtator to. receive his Rents, and 


S.C. promiſed to pay him 100 J. per Annum for his Service, and ſhews that the De- 
= fendant's Teſtator died three Quarters of a Year after, during which Time he 


| ſerved him; and demands-75 J. for the three Quarters ; Judgment for the Plain- 

tiff in C. B. by Nil dic. and now upon Error brought, Serjeant Holt argued, chat 
vVithout a full Year's Service nothing could be due, and that it is in Nature of a 

Condition precedent. If I leaſe Lands for Years, reſerving 20 J. Rent yearly, 
and at the End of three Quarters be evicted, Leſſor ſhall have no * 


\ 


- 


„ ® 
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Apprentice. 


Rent ſhall never be apportioned in Reſpect of Time; ſo it is of Wages, An- Hetl. $3. Lit. Rep. 61: 
nuity and Debt. Annua nec debitum judex non ſeparat. This being one Con- Co. _ 150. a. 8 Co; 
ſideration and one Debt, cannot be divided. Judgment reverſed. | 3. . | 


Hawkins verſus Cardee. Mich. 16 Will. 3. B. R. 1 Ld, Raym. 
380. . ©. i 


Having a Bill of Exchange upon B. indorſes Part of it to J. S. who Carth. 468. ; „ 

brings an Action for his Part, and the Defendant demurs, becauſe the Mod. 213. Indorſee of 
Contract cannot be divided. And N:#they argued this was founded on the Cuſtom Fart of the Sum in a Bill 

| . ; - c of Exchange, cannot bring 

of Merchants, and there may be ſuch a Cuſtom in Trade. Sed per Holt, Chief aq, without deu ing the 
Juſtice, Where a Man's Contract has ſubjected him only to one Act ion, it cannot other Part to be ſatisfied. 
be divided fo as to ſubject him to two. If the Grantee of a Rent-charge levy a Where H. by his Contract, 
Fine of Part, he cannot compel the Tenant to attorn ; yet if he deviſe Part, the ſubjects himſelf to one 
Deviſee ſhall diſtrain. If a Feoffment be made to a Man and his Heirs with 3 . 
Warranty, and he makes a Feoffment to two, the Warranty is gone. If two him to two. I Inſt. . a. 
take Lands joiftly with Warranty, and one makes a Feoftment over of his Part, 
the Warranty is gone as to him, but remains to the other fo as he may vouch for 
his Moiety But by Common * Law, if they had made Partition, their War- * P. 66 
ranty was loſt. In the principal Caſe, the Plaintiff ſhould have acknowledged 8 
Satisfaction for the reſt. 3 . | NV 


0 


Apprentice. Jide Title Orders of Juſtices. Pop. @& x ; 
Burn Juſt, Tit: Apprentices. 1225 


* a _— 
* 


The King verſus Peck. Mich. 10 Will. 3. B. R. 


. 1 

H Took an Apprentice in Huſbandry, according to the 5 Eliz. and died be- Show. 405. Order of 
„fore the Time of Apprenticeſhip expired, leaving him impotent and a ines, ee hall 

Cripple : The Juſtices of the Peace at Seffions ordered the Executor to keep the pg quatbed. 7 

Apprentice; but this was quaſhed in B. R. becauſe of the great Inconvenience 163, 164. 1 Show. 76. 

that might follow; for it may be the Executor has not Aſſets, and lives in another 3 Mod. 270. 2 Salk. 497. 

County. And Eyre J. ſaid, That an Apprenticeſhip was a perſonal Truſt be- Rm. 65, 67. 1 Lev, 84. 

tween the Maſter and Servant, and determined by the Death of either of them. * 

And by the Death of either of them, the End and Deſign of the Apprenticeſhip 

cannot . be obtained ; and it may be the Executor is of a another Trade, He 

admitted Covenant would lie againſt the Executor; but in that there is no Incon- 

venience, becauſe the Executor may make his Defence by pleading No Aſſets, or | 

Debts of a higher Nature. Holt Chief Juſtice ſaid, That by the Cuſtom of By. Cuſtom of London, 

London in theſe Caſes, the Executor ſhall put the Apprentice to another Maſter Executor ſhall place Teſ- 

of the ſame Trade. And that in other Places it would be very hatd to conſtrue tator's Apprentice to an- 

the Death of the Maſter to be a Diſcharge of the Covenants; he ſaid, it had been _ Maſter of the ſame 

held that the Covenant for Inſtruction failed, but that he ſtill continues an Ap- . 5 

prentice with the Executor, quoad Maintenance. Adjournatur. Vid. 1 Lev. 177. 1 

Sid. 216. The Executor is liable in Covenant, if he does not inſtru him, or 

find him another Maſter. | TA ate” 


* The King verſus Fox. Paſ. 11 Will. 3. B. R. BIG * P. 65 


NDICTMENT for uſing the Trade of a Taylor, not having ſerved an Service 3 | 
Apprenticeſhip ſeven Years, was quaſhed, becauſe only ſaid Not having ſer- beyond Sea, ſufficient to 
ved as an Apprentice infra Regnum Angliæ aut Walliam; for it may be he id fo enable H. to uſe the Trade 


[ 2 . in England. Poſt. Pl. c. 
beyond Sea; and if it were any where, it ſuffices, | Mod. Caſe 128. Cite, 
| BY be Ig: 8 „ N. 25 1. 8. C. 


M Dillan's 


1 
Juriſdiction of Juſtices 
over the Maſter. Poſt. 
68, 490, 491. 1 Saund, 
213. Caſes B.R. 498. 
S, C. Holt 68. 


faſtices may 4 a Maſter 
to take an Apprentice. 
Per Holt C. J. that the 
Seſſions have not original- 
ly Juriſdiction to diſcharge 
Apprentice. Show. 76. 
3 Mod. 269. 1 Sid. 99. 

8 &qg W. 3. chap, 30. 
Contra 1 Vent. 325. 1 
Sid. 99. Cart. 116. Poſt 
68, contra, 1 Mod. 2, 
287. 1 Lev. 84. 2 Salk. 
491. 1 Saund. 314. 16. 
Mod. Caſes 164. Carth. 
94. Skin. 114. 


Service beyond Sea ex- 
cuſes from 5 Eliz. Ante, 
pl. 2. Holt 675. S. C. 


* P, 68 

27 260 

Ante 67. Seſſions may 
diſcharge Apprentice by 
original Order, and order 
Money to be returned, 

a Mod. 2, 287. 1 Saund. 
314. Contra pl. 4. Poſt 
490, 491. Far. 55. 1 


Saund. 314. 2 Salk. 470, 


499, 491. S. C. 


(7) 
Apprentice i not aſſign · 
able. Ante 66. 2 Salk. 
491. I Lev. 84. Can- 
not be bound nor diſ- 
charged without Deed. 


(8) 
6 Mod. Caf. 59. What- 
ever 8 ains be- 
longs to the Mafter, and 
he may have Action for it. 
Skin. 579. 


Dillan's Caſe, Hill. 11 Will. 3. B. R. 


HE Court held, 1ſt, That Juſtices may diſcharge an Apprentice, 1 may 
alſo order a Reſtitution of the Money within the Equity of the Statute. 
2dly, That if the Maſter, being bound to anſwer at Seſſions, does not appear, it 
is a Forfeiture of his Recognizance; but yet at the ſame Time the Juſtices may 
proceed to make an Order againſt him., | | 


© 


Anonymous. Hill. 11 Will. 122 


HE Juſtices may force a Maſter to take an Apprentice, for by the Statuts 

the Juſtices are to put them out, and therefore muſt be conſtrued to have 
conſequentially a Power to compel the Maſter to receive him : And if the Maſter 
turn him away, they can make him refund. 1 Lev. 191. Upon an Order 
made at the Seſſions to diſcharge the Apprentice, it did not appear that he applied 
himſelf firſt to a Juſtice of Peace, and Holt, C. J. was of Opinion the Juſtice 
has Power to make an Order; and if obeyed by the Maſter, then the Seſſions 
can have no Power; if diſobeyed, then the Juſtice, upon Complaint, may bind 
the Maſter to the Seſſions; And that the Seſſions have no Power UTE, 
Turton and Gould cont. That he could not bind over. Adjournatur. 


Froth's Caſe. 10 Will. 3. at Surry Afſzes. 


H. Served ſeven Years as an Apprentice beyond Sea, but was not bound. 
This is ſufficient to excuſe him from the Penalties of 5 Eliz. per Holt C. J. 


at Surry Ales. 


* The King verſus Nate Trin. 13. Will. 3. B. R. 


EE E was taken to an Order for diſcharging an Apprentice, iſt, 
That the Complaint was made originally at Seſſions without any previous 
Application to a ſingle Juſtice out of Seſſions. And 2dly, That the Juſtices had 
ordered Money to be returned. And now Holt C. J. delivered the Reſolution of 
the Court, That the Order was good. If it had been a new Queſtion, he ſhould 
have held a prior Application to ſome Juſtice out of Seſſions neceſfary ; ; but after 
fo many Orders affirmed in this Court, which have been otherwiſe, tis too late to 
unſettle that now. As to the ſecond Point, he never doubted that, for it is a 
Power conſequential upon their Juriſdiction to diſcharge, 


Inter Inhabitantes Paroch. Caſtor & Aicles. Mich. 13 W. 3 B. R. 
1 Ld. Raym. 683. 8. C. 


Poor Child being bound at Caſtor, his Maſter there alligned him over to an- 

other Maſter who lived in Aicles; And it was held, that the Poor Child ſhould 
gain a Settlement at Aicles where his ſecond Maſter lived; for tho' the Apprentice 
was not affignable, yet that Aſſignment was not merely void but amounted to a 
Contra& between the two Maſters, That the Child ſhould ſevve the latter. So 
that this Aſſignment is good by way of Covenant, tho? it be not an Aſſignment 
to paſs an Intereſt. Vide 3 Keb. 304. 21 H. 6, 21, 22. One cannot be bound 
an Apprentice without Deed, nor diſcharged without a Deed. | 


Barber verſus Dennis. Trin. 2 Ann. B. R. 


Waterman's Widow took an Apprentice, who went to Sea ad earned two 
* A Tickets, which came to the Defendant's Hands : The Widow brought Tro- 
ver for the Tickets, and had Judgment : For what the Apprentice gains he gains 
to his Maſter, and whether legally Apprentice or not, is no ways material, for 
tis enough if he be ſo de Faro. 


Arbitre- 


> 
— 


* Arbitrement. See The Doctrine of Awards. Caſes Temp. 
Ld. Hardwicke 181. 1 Burrow 277, 278. 2 Burrow 
701. 9 | 


8 Will. 
8. E. 


SSUMPSIT for Hops; Defendant pleads a Submiſſion of all Demands to 
the Arbitrement of J. S. ſo as it be made and ready to be delivered by ſuch a 
Day, and that ziel Four (being before the Day in the Submiſſion) J. S. made an 
Award, and thereby awarded, | hat the Defendant or his Executor ſhould releaſe 
to the Plaintiff, which he always was and is ready to do. EI per Cur. It was 
we” That the Award being pleaded to be made before the Day, it is in Conſe- 
quence ready to be delivered, and its being ready to be delivered need not be 
fed. 1 Cro. 5 . | 
"2h; T hat 98 be a good Plea in Bar, tho? it be not performed, 
wherever the Award does give a new Duty in lieu of the former; for a Submiſ- 
ſion implies a Promiſe to perform, ſo that the Party has a Remedy for that which 
is awarded; but where the Intent of the Award 1s not to diſcharge the old Duty 
itſelf, and give a new one, but barely to cauſe a Diſcharge of the old Duty, nor 
by the Award itfelf, but by a Releaſe, as in the principal Caſe, the Award 1s no 
Plea in Bar of the old Duty. [This was the. principal Point in this Caſe; and 
Quære if an Award unperformed, tho it gives a new Duty, can be a good Plea after 
the Time of Performance elapſed? Vide 6 H. 7. 11. Dy. 75. per How of Counſel 
in this Caſje.|_ | 1 
zdly, 2 Chiet Juſtice ſeemed to think the Award good, tho no Time was 
appointed for Performance; for the Law ſupplies the Time; if there muſt be a 
Requeſt, the Law ſays, it muſt be in convenient Time after Requeſt; if there 
needs no Requeſt, but there muſt be a Tender, that muſt be likewiſe in convenient 
Time. Vide 7 H. 4. 30, 31. 5 | : 
Athly, He inclined to think that the Disjunctive, be or his Executors, might be 
helped, by conſtruing that as to the Executors void : Not but that an Award 
may extend to Executors and bind them, Vide 1 Ventr. 249. & 3 Cre. 557, 600 ; 
But becauſe the Executors, as Repreſentatives, would be liable of Courſe. 


Freeman ver Bernard. Hill. 3. B. R. 1 Ld. Raym. 247. 


5 Reynolds verfus Gray. Paſ. 2 g 


Motion was made for an Attachment for not performing an Umpirage 
of H. choſen by Arbitrators who were appointed by Rule of Court. And 
it was held by Holt C. J. : X ö 
That if Arbitrators chooſe an Umpire before the Time allowed for their Award 
be expired, tis ip/o Faclo void, tho' they abſolutely reſolve to make no Award them- 
ſelves: And that when their Time 1s expired, if the Arbitrators chooſe one, their 
Authority is executed, and rhey cannot revoke or chooſe again, tho? the Perſon 
elect refuſe to accept. Aliter, if they chooſe their Umpire upon Condition that 
he does accept the Umpirage, for then he is not Umpire. unleſs he accept it. 
Rokesby doubted, whether an expreſs Condition would make a Difference, becauſe 


it ſeemed to be implied. 


Bacon 


zo. 


Will. 3. B. R. 1 Ld. Raym. 222. 


| | 167. Lutw. 539. 1 Mod. 
275. 1 Lev 285. 2 Mod. 169. Raym. 187. 2 Keb, 562, 1 Ley, 70 


r „ 


P. 69 


Vide Record, Page 783. 


C13 
Carth. 378. Aſfumpſit; 
Defendant pleads in Bar 
an Award, that the De- 
fendant or his Executors 
ſhould releaſe to the Plain- 
tiff, Lut. 524. 3 Mod. 
331. Comb. 440. S. C. 
Holt. 79. Caſes B. R. 
3 Salk. 45. 


Where the Award creates 
a new Duty, the old is ex- 
tinguiſhed thereby. Poſt 
76. Bur where it only 
ordains a Releaſe to diſ- 
charge the old Duty, it 
is otherwiſe, 1 Mod. 274. 
1 Danv. 556. 3 Lev. 164, 
TEE 


The Law ſupplies Time 


of Performance, 


Award that the Party, or 
his Executor, ſhall releaſe, 
is good. 3 Lev. 17, 23, 


24. 


*P. 70 


3% os 
Caſes B. R. 120. S. C. 
Cro. Car. 263. 2 Saund. 
133. 1 Roll. Abr. 261. 
Pl. 72. Appointment of 
Umpire by Arbitrators, 
before the Time for ma- 
king the Award is ex- 
pired, is void. When 
ſuch Choice is revocable, 
and when not. 
* Contra 2 Vent. 113, 
I15, 116, 611. 2 Saund. 
129. 1 Lev. 174. 2 Jo. 


302. 1 Dan. 543. pl. 11. 
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Comb. 439. S. C. Skin. J. F, Abitrator, if De Rutter ſtood to the ſaid Award, then the Bond to be void 


2 Saund. 337: for one Man may undertake for another or be bound for another, but ſuch Sub- 


73, 83- Far. 8. Jon. Formality of it, but ſhall perform it. Per Holt Chief Juſtice. 


% . 
\ . 1 Rn n 
= 


Arbitrement. | 


eo 


Vide Record, Page 787. Bacon verfus Dubarry. Trin. 9g Will. 3. B. R. Intr. Trin. 7. 1 LE. 
| Raym. 246. S. C. n 


48 | | 1 135 
2 Salk. 787. Submiſſon EBT on a Bond: Defendant prayed Over ; Condition was, whereas therg 
by A. as Attorney for B. was a Controverly between the Plaintiff and the Nefendant, as Attorney to 


-oncerning Accounts be- F g : 9 
nine B. * C. good to De Rutter, concerning certain Accounts between the Plaintiff and De Rutter ;, and 


bind A. but not B. the Plaintiff and Defendant had ſubmitted the ſaid Controverſy to the Award of 


679. Caſes B. R. 129. c. Upon Nut agard pleaded, the Award ſet forth was, that the Defendant. 
Garth, 412. klei 78. ſhould pay the Plaintiff 400 J. And that the Plaintiff and Defendant ſhould 

mutually releaſe to each other. To this it was demurred ; and it was held, 
per Cur, | | | 


3 Leon. 62. 1 Brown. 93. IQ, That the Submiſſion was good, tho? the Defendant ſubmitted for another,; 


2 Lev.'6. Br. Arbit. 51. 


miſſion is good only to bind himſelf, and cannot bind the other; becauſe he is a 

Stranger to the Agreement of Submiſſion. 
2dly, That the Award is not good, becauſe, tho' the Defendant ſubmitted, 
4 yet he ſubmitted as Attorney, & ex parte altcrius; and the Matter which the De- 
N ono ths by wu” tendant ſubmitted was the Buſineſs and Controverly of another, c. his Principal. 
e IS Ie ap- That a Releaſe to the Attorney is no Diſcharge as to the Principal, therefore this 
pear to be ſo in ſe, Releaſe will not diſcharge ſuch Demands as the Plaintiff has againſt De Auzter , ſo 
6 Mod. 232, 244. Cro. if De Rutter is to pay the 400 /. he is to have nothing for his Money: It makes 
El. 861. Pl. 37. 3 Tex. the Award of one Side only, and not mutual. After, had the Releaſe been 
8 awarded to the Defendant for the Uſe of De Rutter or de & ſuper Præm ſſis. And 
the Award being not ſo, the Pleading it to be made de & ſuper Præmiſis cannot 
V mend or extend it. And * as to Nicho”s Caſe. Holt Chief Juſtice ſaid, It only 
Money paid on a void proved that Money paid and accepted in Purſuance of a void Award might be 
Award may be pleaded as pleaded or taken as an Accord, with Satisfaction. Judgment pro Defendant. 1 


Accord andVSatiefaek on. Ro. 253, 254. Sty. 44. Hob. 49. 8 Co. 97. 2 Cro. 354. 


Anonymous. Paſ. 10 Will. 3. B. R. 


1 | ; | | | 
What ſhall be good Caufe HERE. an Award is made by Rule of Court, it ſhall not be ſet aſide ; 
to ſet aſide an Award unleſs there was Practice with the Arbitrators, or ſome Irregularity; as 


made by Rule of Court, 


and what not. Vide poſt Want of Notice of the Meeting. Alſo you ſhall not take Exceptions to the 


T79. 85 
Glover verſus Barrie. Trin. 10 Will. 3. C. B. 


67 | | 

Award that A. ſhould beg EBT upon a Bond conditioned that 4. and B. ſhould perform an Award; 
wot 2 Zoy ey you” Defendant pleaded no Award made ; Plaintiff replied an Award, which 
appoint, is void quoad Was that A. ſhould pay B. 50 J. and that 4. ſhould beg B.'s Pardon in ſuch Man- 
hoc. 2 Lutw. 1597. S. C. ner and in ſuch Place as B. ſhould appoint; and that then each Party ſhould. 
N. L. 512. ſeal mutual Releaſes: The Court held this naught; for the Arbitrator was to de- 
| termine, and not to make B. his own Judge in his own Cauſe; and tho? the Time 

and Place be but Circumſtances, yet in this Sort, of Satisfaction, they make 


the moſt conſiderable Part. Ergo the Award was. held void as to this Part. 


Anonymous. Mich. 12 Will. 3. B. R. 


6 Award At. under a HERE a Matter was referred by Rule of Court to the Determination of 
Rule of Court, is quaſi the Judges of Aſſize, It was moved that the Judges Determination might 


ps of the Rule, 1 Lill. be made a Rule of Court. Es per Holt Chief Juſtice : Where a Matter is refer- 


red to Arbitrators by Rule of Court, and they make their Award, we will com- 
pel a Performance of it as. much as if the Award were Part of the Rule; ſo a 
new Rule is needleſs. - . | 2 | 2 * 


Mitchell 


Mitchell verſus Harris. Paf. 1g Will. 3. B. R. 1 Ld. Raym. 671. 


8. C. 6 ) 
\ Out e tne fo as the | 2 % „„. 2 Lev. 285. 2Saund. 129. 
Submiſſion to two, ſo as they made their Award on or before the 29th of Tune; 34. Nell Latw. 169: 


and if they made no Award, chooſe an Umpire: They choſe an Umpire on gty. 133, 136. Cro. Car. 
the 29th 3 and Exception was taken that they had the whole twenty-ninth to make 263. Caſes h R. 51 %ä 
their Award. Et per Holt Chief Juſtice, If there be a Submiſſion to two, fo S. C. | 
as they make their Award before Midſummer, and if they cannot agree, then to P. 72 
ſuch Umpire as they chooſe, ſo as he make his Umpirage before Midſummer, and Where Umpirage may 
an Umpire is choſe accordingly; this is good, and ſo will his Umpirage be, if be made before the Time 

made; becauſe the Arbitrators had determined their Power before, by chooſing an 1 the: Arbiarators 
Umpire. And fo it was reſolved in the Caſe of Twiſſeton and Traverſe : But the , * 174. 236, 302, ; 
Umpire be named in the Submiſſion,” he cannot make his Umpirage before the Ante. 70. 1 Mod. 15, 
Time given to the Arbitrators to make their Award in be expired, Judgment 274- 2 Saund. 129, 132. 
pro Quer. niſi. | $ 4 en . $02; 


Baily ver ſus Che eſeley. Paſ. 13 Will. 3. B. R. Comyns 114. 
(8s 


Submiſſion was to an Award by Bond, and in the End of the Condition of Submiſſion to . | 
the Bond was this Clauſe : And if ihe Obligor ſhall conſent that this Submiſſion made a Rule of Court, 
ſhall be made a Rule of Court; That then, &c. Ben Motion to make this Sub- — ine? ere was b 
miſſion a Rule of Court according to the new Act of Parliament, it was oppoſed, ending. 
| becauſe theſe Words do not imply his Conſent; but if he would forfeit his Bond, 
he need not let it be made a Rule of Court; yet becauſe this Clauſe could be in- 
ſerted for no other Purpoſe, the Court took theſe conditional Words to be a ſuf- 
ficient Indication of Conſent, and made the Award a Rule of Court. 


1 


Foreland verſus Marygold. Trin. 13 Will. 3. B. R. 1 Ld. Raym. 
715. S. C. by the Name Foreland verſus Hornigold. 


EB T upon a Bond to perform an Award: Defendant pleads no Award In Debt apon Bond 2 
made; the Plaintiff replies and ſets forth an Award with a Profert in Cur. wo or een „Warez 
and there were material Omiſſions. The Defendant craved Oyer, and demurred 4 vid . * 3 
for the Variance between the Award ſet forth in the Replication and the Oyer : is no Variance; otherwiſe 
and in the Argument it was inſiſted for the Plaintiff, That in Debt on an Award if not void. 1 Lev. 132. 
the Plaintiff need not ſet forth more of the Award than makes for him. 1 Sid. 161. * Keb. 738. 1 Sid. 161. 
1 Lev. 162, To which it was anſwered, That true it is, in Debt upon an Award the N 15 as . 
Plaintiff need not ſet forth more than makes for him; but it is otherwiſe in Debtbt 
upon a Bond, for there the Plaintiff muſt reply the whole Award. Holt C. ]. 

In Debt upon a Bond to perform an Award it Nul Agard fait be pleaded, and the 
Plaintiff replies an Award, Sc. and Iſſue is thereupon; in ſuch Caſe, if there is 
material Variance between the Award given in Evidence, and-the Award ſet forth 
in the Replication, it is againſt the Plaintiff; but if the Variance be only by 
Omiſſion of that which is void, that is not a material Variance, being no material 
Part of the Award. Here the Variances are by Omiſſions that are material ; 
therefore * Judgment muſt be for the Defendant. Note alſo if the Plaintiff had * P. 73 

not made a Profert, the Defendant's Way had been to have pleaded Nul tie} 


„ 


W 


Davila verſus Almanza. Paſ. 1 Ann. B. R. . 


A Matter was referred by Conſent at Ni prius to the three Foremen of the Breach * i Wale of Refe- 
Jury; and before the Award was made, one of the Parties ſerved the Arbi- rence made at Niki prius: 

trators with a Subpzna out of Chancery, which hindered the Proceeding to make n wo —_— 
the Award. And the Court held this a Breach of the Rule, and granted an At- Darila rar a ——_ „ 

tachment, Ni Cauſa. TT hs 1577 1998 7 
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 Arbitrement. 


3 — 


* 1 ** 


Morris verfies Reynolds. Paſ. 2 Ann. B. R. 2 Ld. Raym. 857. 


5 "Ro 
Reference to ik; three 'T PON a Submiſſion to the Award of the three Foremen of the Jury who 
benen of the Jary. made their Award, the Defendant moved to ſet it aſide; becauſe they went 


Regularity of their Pro- AAA | - Ev" 
. ined into, ON Without giving him Time to be heard or produce a Witneſs ; and Holt Chief 
Ir re? is ep Juſtice denied ho Diverſity, Pla. 4. He pq, the Arbitrators being Judges of 
Conſideration of the the Parties own chooſing, the Party ſhall not come and ſay they have not done 
ons oper ns for Keb him Juſtice, and put the Court to examine it. Aliter, Where they exceed their 
446: Holt g. S C. Authority; however the Award was examined and confirmed: And the Plaintiff 
| moved for an Attachment for not performing it; and the Court held, that the 
Non-performance while the Matter was ſub Judice, was no Contempt. Then the 
Plaintiff moved for his Cofts, and that was denied. Upon which Powell Juſtice 
faid, that ſeeing they could not give the Party any Coſts, he ſhould never be for 

examining into Awards again. 


| Anonymous. Paſ. 2 Ann, B. R. | 
I | 1 
Upon Aden Wade a Rule Bound himſelf in a Bond to ſtand to the Award of J. S. which Submiſ- 
of Court, the Party may = * ſion was made a Rule of Court, according to the new Act of Parliament. 
_ ee by Action The Party, for whoſe Benefit the Award was made, moved the Court for an At- 
aehment at the a : 

fame Time, 1 Keb. 130, tachment for Non-performance ; which was granted: Pending that he brought an 
138. Action of Debt upon the Bond; and now Serjeant Darnell moved that he might 
2 Keb. 22, 575, 585- not proceed both ways; and likened it to the Caſes, where the Court ſtays Actions 
Raym. 35, Poſt 84. on Attornies Bills, while the Matter is under Reference before the Maſter. Sed 
per Cur. The Motion was denied, and this Diverſity taken ; Where the Court 
relieve the Party by way of Amends in a ſummary way, as in the Caſe cited, 
there it is reaſonable ; otherwiſe here where the Plaintiff has no Satisfaction * upon 


ts | 
— 1 the Attachment. And the Defendant was put to anſwer Interrogatories. But, 
See Andr. 299. Contra. and Caſes Temp. Ld. Hardwicke 106. 1 
| | Bird verſus Bird. Trin. 2 Ann. B. R. 
(13 | 2 | 
Quære, if an , of E B T upon a Bond. The Defendant prayed Oyer of the Condition, which 
Money to be paid to a was for performing the Award of J. S. and pleaded Nul Agard fait. The 


rhire Ferſon be good, tg Plaintiff replied, and ſer forth an Award; which was that the Plaintiff and Defen- 
12 of the Par- dant ſhould pay ſuch a certain Sum yearly to A. for the Uſe of Mrs. Bird their 
ties? 2 Lev. 6, 235. Mother. Mr. Broderick took an Exception to the Award, that this was to award 
3 Lev. 153. 2 Saund. a thing to be done to a third Perſon, who is a Stranger to the Submiſſion, and 
$97 3 200 707+ conſequently of a Matter out of the Power of the Arbitrators. Holt Chief Ju- 
ſtice was of Opinion that a general Award of Money to a Stranger was good; 

for it ſhall be intended the Submittants were bound as Truſtees, or were liable to 

pay the ſame; and the Payment ſhall be intended for their Benefit, unleſs the 

contrary appear. Powell Juſtice contra. It muſt appear to be for their Benefit, 

and it ſhall not be fo intended, unleſs it does appear; but in the principal Caſe 

he held, that it ſhould be intended to be for their Benefit, or rather that it appear- 

ed to be fo, becauſe the Payment was to be for the Uſe ot the Mother. Vide 5 


5 Co. 78. à. Co. Salmon's Caſe. 3 Cre. 4, 758. 1 Ro. 247, 259. 2 Lev. 235. Afterwards 
the Matter was referred to the Counſel on both Sides; ſo no Judgment was 
given. a . 


Simon verſus Gavil. Trin. 2 Ann. B. R. 


| Submiſſion was of all Controverſies pending ; the Arbitrator awarded that 
ceaſe is final. S. C. 6 all Suits now pending between the Parties ſhould ce: ſe, and that the Defen- 
Mod, * — dant ſhould pay 10 J. in full of all Demands, and releaſe all Demands till the 
123 244% * Vent. 222, Time of the Award; and upon the Payment of the ten Pounds the Plaintiff 
2 Mod. 228. Hill. 8W. z. {hould releaſe to him, &c. Upon a Writ of Error of the Judgment given in C. 
B. R. Hopper and Pearſe B. the Court held, iſt, That an Award that all Suits pending ſhould ceaſe, is 
held ſo, final: For the Meaning is not that the Party ſhall be nonſuit, or ſhould give 
| 4 over 


11 
Award that all Suits ſhall 


Arbitrement. 


over, and begin again; but that the Suit ſhould ceaſe abſolutely for ever; ſo 
that the Right itſelf is gone, becauſe the Remedy is quite taken away; for if his 
Suit fails, he has no Remedy to come at his Right. Vide 1 Ro. Ab. 51. 1 Lev. 
38. 2dly, An Award of a general Releaſe of all Demands till the Time of the Award to make general 
Award, is good; for nothing new ſhall be intended to ariſe in the mean Time; maps weghod 1 
and if any new Controverſy or Demand did happen in the mean Time, the Award ;. hood n 
as to that ne Demand or- Controverſy is void; for that was not within the Sub- goes to the Time of the 
miſſion, and therefore it is a good Performance of it to tender a Releaſe of all Submiſion, and void for 
Matters in Controverſy * to the Time of the Submiſſion, which is all he is bound the Reſidue. 1 Lev. 133. 
to releaſe, Alſo if a new Controverſy has happened, which is not to be intended, barges; * 1 
| | e f e Ar 263, 264. . 
he, that pretends to excuſe. the Non- performance, ought by his Pleading to ſet it 232. Holt 81, 
forth, and ſhew it. Vide 3 Lev. 180, contra. 3dly, If the Plaintiff would hot * Pp. 
receive the ten Pounds becauſe he would not be obliged to releaſe, when the De- Show. 272. 1 Sid. 365. 
fendant tendered, and he refuſed, he was as much obliged to releaſe upon the 3 Lev. 344. Wineh. 1. 


Tender and Refuſal, as if he had actually received the Money. Sir T bomas Par- 


1 ä ** 1 » - - * 


* 


4 2. . — * 
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ker pro Quer. 


Oates verſus Bromil. Trin. 3 Ann. B. R. 


feady to be delivered by ſuch a Day; Defendant pleaded no Award; Plain- Farol Award may be. 
iff replied a Parol Award, and ayers it was made and ready to be delivered by + * oy r 
ſuch a Day. Defendant demurred : Salkeld for the Plaintif inſiſted a Parol A- 1 Ter. 113. 1 Sid. 160. 
ward was deliverable : for a Man 1s ſaid to deliver a Meſſage as well as a Letter, 1 Dan. 27; 3. 2 Vent. 
and that there is an Oral as well as a Manual Tradition; and as a parol Award 242. 1 Ley. 68. 3Keb, 
is capable of Delivery, ſo it is ready to be delivered from the Time it is agreed JP; 135+ 2 alk. 676. 
upon. Dyer 218. 3 Bulfi. 34. Co. Ent. 128. And notwithſtanding Serjeant 88 
Broderick on the other Side urged importunately, and cited a late Caſe in C. B. as 

he ſaid, in Point, the Court on Conſideration gave Judgment pro Quer. 


D EBT on a Bond conditioned to perform an Award, 7a quod it be made and 6 Mod, * i 650 1 * 
t 


Winter verſus Garlick. ; Trin. 3 Ann. B. R. Vide Record, Page 790. 


WARD that the one Party ſhall pay the other ten Pounds and the Coſts of a 6 Mod. f 95. 9 . 
| A Suit now depending in an inferior Court, and then to give mutual Releaſes, Ward to pay the Coſts of 
Fer Gar, 1% pay ſuch Coſts as the Maſter ſhall tax is good; for Id certum TA _ k a OO 
quod certum readi poteſt : But this is uncertain, and carries it farther than 58, Pra * 

has hitherto been allowed. Adjournatur. 1 Cro. 383. 2 Vent. 242, 2434. 


Knight verſus Burton. Mich. 3 Ann. B. R. 


WARD that a Suit in Chancery ſhould be diſmiſſed : Objected; He may Mod. Caſes 3 232. A- 

diſmiſs and begin again; that tis like on Award to be nonſuit. Curia: An Ward that a Suit in Chan- 
Award to be nonſuit is not good, for it is not final in the Nature of the Thing; © * 5 W 1 
but we will intend this to be meant of a ſubſtantial Diſmiſſion and perpetual 5, 135. 2 Sadnd. 0. 
Ceſſer in this Caſe. If a Man be to deliver up a Bond ta be cancelled by ſuch a 1 Roll, Abr. 263. 4. "Ay 
Day, and he ſues and gets Judgment in the Interim, and then delivers up the Ante 74 

Bond, this is a Performance in the Letter, but not in the Intent; fo will ſucha P. 76 
Diſmiſſion, in caſe a new Bill be brought afterwards. TE 


Armitt ver/us Breame. Mich. 3 Ann. Intr. B. R. Hill. 2 Ann, 2 Ld, 
EB T upon a Bond, with Condition to perform the Award of J. O. Sc. of If an MERE] pleaded 
all Differences between the Plaintiff and Defendant, concerning a Piece of without Date, it muſt be 
Ground uſed as a Wharf, and ſeveral Erections thereupon, which were Nuſances venus N N 
to the Plaintiff's Houſe. The Defendant pleaded that the Arbitrators made no pig; i . ver 
Award. The Plaintiff replied and ſet forth an Award, whereby it was awarded 386. 6 Mod. You. 244. 
that the Defendant ſhould enjoy the Wharf, and the Erections ſhould be pulled S. C. 311. called Arnote 

down within the Space of fifty-eight Days from the Date of the Award. The I Breame. 2 Salk. 


Defendant demurred ; and it was objected, That the Award was pleaded with 498. Far. 3, 5. C. Po 
| | at x. ou 


498, 425. Holt 212. 
[9 
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Arreſt of Judgment. 


———ͤͤc „„ 2 


— 


dut any Date; and that it did not appoint who ſhould take down the Erections, 
and therefore it was uncertain. Et per Cur. The Day of the Delivery of a 
Deed is the Day of the Date, though there is no Date ſer forth: If a Deed bear 
Date one Day, and be delivered at another; it was really dated when delivered, tho? 
the Clauſe of geren. Dat. be otherwiſe : So it is in the Caſe for this Award, the 
Making is the Date. And in this Caſe, Peccell, Powys and Gexld held, That tho? 
it was not ſaid who ſhould remove the Ere&tions, yet that was ſupplied by the Law, 
they ſhall be removed by him on whoſe Ground they ſtand, which in this Caſe 
pears by” be the Defendant's. Yide Style 365. 1 Rol. 364, 5 Co. 78. Cre. E. 
472. Halt C. J. ſemble contra, as to this Point. 1 r was 
given fart the > Plain diff by three Judges againſt Holt C. J. 


Parſloe verſus Baily. Mich. 3 3 B. R. 


19) 

— Anand of eng og N Treſpaſs, it was held heretofore, that an Award of a collateral Thing i in 
Mer) ok — neo Satisfaction was no good Plea, unleſs the Defendant ſhewed a Performance; 
8 Ante 69, for they likened this to an Accord and Satisfaction, which is no Plea unleſs it be 
S. C. 6 Mod. 221. by executed; yet they held that where the Award was not of a collateral Thing, but ; 
Name of Boilloe verl. of a Sum of Money, that ſuch an Award was a good Plea; and the Reaſon of 
Daily. 9 T 3 which they went upon was, thar there was a Remedy to he had 
upon the Arbitrement in the latter Caſe, not in the former: But now the Law is 
held otherwiſe, and an Arbitrement is a good Plea, whether it be of Money or a 
collateral Thing, as a Hat or a Horſe ; and the Reaſon is becauſe the Submiſſion 
is a mutual Promiſe, upon which an Action lies, and Performance need not be 
averred in either Caſe, for the Remedy i alike, per Het C. J. But Powell Jul 

doe contra. It muſt be averred where the Ax d is of a collateral Thing. 


"RY tc 


P. 77 


* Arreſt of Judgment. 


Peachy _ Harriſon. Trin. 9 Wil. ; C. B. 


( i) 

What Manier of Record T not a in Arreſt of 2 

. be taken Advantage I of Attorney filed, tho* that be Matter * On 3 

2 > Error. The Reaſon is, becauſe, tho? it be TESTS n 
that Record before the Court, but of another. 


Anonymous. Paſch. 11 Will. 3. B. R. 


(2) 
\f the Diltringas de at FNDICTMEN Tan B. K. for a Miſdemeanor, was tried three before 
RF the End of the Term, and Judgment was entered the. fame =D that 
four Days derween the Defendant had not four Days 1 — 
n Queſtion was, Whenher this Enary of 3 
r fill ſhould not have been a ent nll the Term 


de entered that Term, be four Days and more between the Tra and de bs i of the Term, Jadgmen 
TIDE Sd " & not wo be entered within the four Days: bur if the Dubrimgas be 
within the Term, and che P eee ED 
of the Term, the Jud e ahi ap ray SP: tho” there be not four 
Days to move in Arn ally So it was ſertled in the Cafe of Nur and 
Se 5 C. J. aS Jorrs Attorney 
epart of Sir Samuel tire. 


Tae Manners of wk eek of Parenont i either for Aetter intrinhus, Le. a appears by the Ne- 
Tio Mon of vine. cord r or ern Hot. 


ae CCC 


TO 
Raft. 


* * , 


aſt. a. 56. b. 127. a. 197. x. 26g. b 288. a. 432. 2. 497- * Co. Ent. 50. 
nat 7-6 2 4. 572. a. 657. a. 11 H. 7. 10, 11. 2 Saund. 333. Style 426. P. 78 
T hes differed from moving in Arreſt, which was done by one as Amicus Curiz, where 

the Party was out of Cours. Lide Co. Ent. 295. b. the Manner of doing it. Vide 2 

n 9 E. 4. 11.4. 4 H. 7. 9. 5 H. 7.23. Raſt. 107. 


The Queen verſus Darby. Mich. 1 Ann. B. R. 


(3) 
ARBY beng convicted on an Information for Subornation of Perjury, Far. 100. S. C. Where 'tis 
D. and Judgment entered quad capiatur pro _ and a Capias iſſued, where- e e 
upon be was taken aud brought into Court, where d Arreſt. 
of Judgment; eee 


Judgmea EL ns and the ſubſequent Entry is only 
tor the Certain 


Wood verſus Shephard. Trin. 2 Ann. B. R. 


( 

T is againſt the ancient Courſe of the Court to make a Rule to ſtay Judg- 6 Mod. 24. * The Courle 
ment, unleſs the Pefica be brought in; but the Court, if there be probable 1 
Cauſe ſhewn, will order the Pes to be brought in. Es per Cer. If one moves 2 by 4 
in Atreſt ef Judgment, he ought to give Notice to the Clerk in Court of the 431. Holt 71. S. C. 
other Side; bur the better Way is ro give a Rule upon the Poſes for bringing it | 

into Court, for that is a Notice of itſelf. 


» 


* — 
* * 


Arreſt de Coꝛps. 


Wilſon vert Tucker. Trin. 7 Will. 3. B. R. 
ARREST on « Sanity Eee, Arreſt, informch that the Party may Aret on a und,» id. 


have an Acton oi Fall: Impriſonment for it. * 35s 
® Genner vers Sparkes. Trin. 3 Ann. B. K P. 79 


GENNER a Babft having a Warrant againſt Fnarts, went to him in Bs. 1 
Yard, and being at fome Diftance told him, he had a Warrant, and ſaid he Anal wwackang the De- 

azrreited him: Sparts having a Fork in bis Hand, keeps off the Bailiff from n ä 

rooching him, and retrezts into hi Houſe. And this was moved 2s 2 Con- Fr. 8. 1 Sk. £86. 

tempt. E per Car. The Bailiff cannot have an Anachment, for here was no 6 Mad. 173. 5. C. 

Arreſt nor Reſcous > Bare Wards will not make an Ameft; but if the Bailiff had 

toached kim, that had been an Arreſt, and the Retreat 2 Reſoous, and the Baik® 

Tegkt harr puriued and broke open the Houſe ; or might have had an Attack- 

ment or a Refoons a nt hum x but 2s this Caſe is, the Bailiff has mo Remedy, 

but an Actiem for the Afault ; fur the Holding wp of the Fork a lun when bs 

was waikin Reach, is good Evidence of that. 


Pg LS. Trim. 2 Ann. B. R. 


Afet av Exeruar's 4 


PFC 3D. 379-p 4. 
. 


n ** Se etna bu ary 1 


Aſfignment. 


e "IT 


** LH FS 7 af Py TAY 4 


b | Buckley 6h Pirk- Tin: 9 Ann. B. R. Rot, 68. 


Ce Þ. Moor 568 T F Executor of Leſſee for Years entet into the Tenements, no Part of the 
Is Poph, 121. Poſt, 1 Profits, unleſs whidt is &ver 4nd. above the Rent, ſhall: te Aſſets 3" But is 
316. S. CO. 3D. 379. received by the Executor as Tertenant, and appropriated to the Uſe of the Leſ- 


p. 27. Caſes L, E. 12. for, Vide Title £xeciitors. 


HE Crcditors of J. &. brought a Bill for Debts, which Debts were Mort- 
1 gages, Judgments and Bonds; upon one of the Bonds the Defentiant was 
outlawed, and upon one of the Judgments the Recoveror had brought an Action 
of Debt; and the Queſtion being concerning priority of Payment, it was ob-. 
Jetted, 1ſt, That the Judgments were by Confeſſion, and it was not equitable 
3 that it ſhould be in the Power of the Patty to prefer ohe Creditor to another; 
— * A — te but that ſeemed to be over- ruled: And as to the Outlawry the Court ruled, that 
Debt a Lien upon he being only upon meſne Proceſs before judgment, it did not alter the Nature of 
po . Py Sm | = 

Land. Raym. 17. 4 Co, the Debt, nor create a Lien upon the Land in this Caſe ; But that where there is 
557 60. 5 Co. 29, 29. an Outlawry and a Seizure thereupon, the Debt attaches upon the Land, and ſhall 
oſt. 495. . be preferred to a Judgment tho prior to the Outlawry, but that it is the Seizure 

that gives the Preference. 85 5 a 
Bringing Debt upon a It was alſo objected, that bringing Debt upon the Judgment was a Waiver of 
Judg ae 3 . of the Lien created by that Judgment; for he can only extend the Land that the 
ont. comer, © Party had at the Time of the latter Judgment; but the Court held that bringing 
Debt upon a Judgment did not poſtpone this to other Judgments, and that-it 
was the Act of the Attorney, and that it would be no Waiver, becaule there was 

no other Remedy after the Year and Day at Common Law. 


(3) 


— 


Barker verſus Damer. Hill. 2 W. & M. Rot. 635. 
1) | | | 9. 


Carth. mY | Forge. ag BAR K ER made a Leaſe for Years'of Land in Ireland, and the Leſſee cove- 
Aktion of Co m_— _ nanted to pay the Rent in London; Barker aſſigned his Reverſion, and the Aſ- 
land for Regt geſerved on ſignee brought Covenant in Londen for the Rent; the Defendant pleaded to the 
a Leaſe of Lands in Tre» Juriſdiction, That the Lands lay in Ireland; and on Demurrer the Plea was held 
land. 1 Show. 191- S. C. good, for this is a local Covenant and adheres * to the Land. The Leſſor him- 
*P. 81 ſelf could not have maintained an Action for this in England, and the Statute tranſ- 
Cro. Car. 183. Latch, fers it to the Aſſignee in the ſame Plight that the Leſſor had it; and the Pay- 


1200 8 Jones 43. ment being to be made in London alters not the Caſe. Vide 8. . Shower 191. 


Pitcher verſus Tovey, Paſ. 4 W. & M. B. R. Intr. Mich. 3 Will. 3. 
| 5 Rot. 61. 55 
| 62) | 3 | Rs | 
1 Show. 340. 4 Mod. C2 VENANT * the Defendant as Aſſignee of A. who was Executor 
7 5 1 e 10 "of B. to whom the Plaintiff made this Leaſe, wherein B. the Leſſee covenanted 
A. A. affigns to B. wich- for him, his Executors and Aſſigns, to pay a yearly Rent of 10 J. and the Plain- 
out Notice to the Leſſor; tiff aſſigned for Breach rwo Years Rent, after the Aſſignment to the-Defendant, 
Leſſor cannot have Cove- due and unpaid : The Defendant as to one Year's Rent, confeſſed the Action, 
nw paint Bo or a and as to the Reſidue he pleaded, that before that Rent became due, he granted 
aer (090008 Kn and aſſigned the ſaid Premiſſes to H. and all his Eſtate and Intereſt therein; vir- 
B. 3 Le. 293, 2 Vent. Hile cujys Fl. entered and was pol ed; whereupon the Plaintiff demurred, 
228, 234. 1 Sid. 338. © and the Court of C. B. held, That this Plea was nigh, becaule the Defendant 
| * 1 * 7 41- does not ſhew that he gave Notice to the Plaintiff of this Aſſignmetit, or that the 


215, 259, con, 2 Keb. Plaintiff had accepted H. for his Tenant, and the Leſſee ought not to have it in 


260. his Power to put a Tenant upon his Landlord without Notice, And oor is a 
1 1 * wity 


FRIES 


Alſſize. 
Privity of Eſtate, tho not of Contract, between the Plaintiff and the Defendant, for Saying it was a haſty Re- 
which reaſon the Court of C. B. gave Judgment for the Plaintiff: But upon a Writ {lution by two Judges 
of Error in B. R. that Judgment was now reverſed; and the Court held, That — 4 b 
there was no Privity of Eſtate or Contract between the Plaintiff and Defendant; 2 Dan. Abr. 455. pl. 9. 
And theſe failing the Plaintiff's Action mult fail likewiſe, becauſe that muſt be 2 D. 485. p. 9. 8. C. 
founded upon the Privity of Eſtate or Contract, the one or the other; and the Carth. 177. Caſes B. R. 
Court denied Kigbhꝰs Caſe. Sid. 338. Ray. 162. 2 Keb. 260. And as to the 3· Holt. 73. 
Objection that it might be aſſigned to a Beggar, the Court anſwered, it was the 

Leffor's own Fault and Folly to take the firſt Aſſignee for his Tenant, and that the 

Leſſor was not without Remedy; for that he might bring Covenant againſt the 

Leſſee's Executor's, or might diſtrain upon the Land. And as to the Caſe in Co. 

Lit. 269. B. between Landlord and Tenant, that where the Tenant makes a 

Feoffment, the Landlord muſt ayow upon his Tenant for the Arrears due in his 

Time, notwithſtanding the Feoffment, they ſaid it was fo in this Caſe, for 


Covenant will lie againſt the Defendant for the Rent due in his Time before 


Aſſignment, but not after. 


% 


* Woodward verſus Marſhall, Mich. 8 Will. 3. B. R. a BM 82 
HE Plaintiff declared as Aſſignee of a Reverſion by a Fine, for Rent due; . Poſt. go. 


| and upon an ill Plea and Demurrer, Holt Chief Juſtice objected, that tze 25 

Plaintiff had ſet forth no Attornment, without which the Reverſion could not 

paſs. Die for the Plaintiff anſwered, That this being an Action of Covenant, it 1 Lev. 40. 2 Lev, 234, 
was founded on the Privity of Contract, and differed from an Action of Debt 145» 240. Co. Lit. 30g. 
which was founded on the Privity of Eſtate. Holt C. J. Unleſs the Reverſion 1 
paſſed by the Aſſignment, the Covenant cannot paſs, for there is nothing where- 

with it can be transferred; but per Curiam, Nobody appearing for the Defendant, 

let the Plaintiff take J udgment. . 1 | 


"TL 


— 


Savier verſus Lenthall & al, Hill. 1 W. & M. B. R. 


| SSIZE for the Office of Marſhal of the K. B. againſt Lenthall and four ſn Aſſize 1 non= 
: others. Counſel was ready at the Bar to arraign it in French. The Re- ſuited, becauſe not ready 
cognitors did not appear, but the Chief Juſtice ordered the Writ to be read; and do count inſtanter on the 
he faid, it might be returnable at any common Day, or Return-Day. The Penant' Demand. 1 D. 


Plaintiff alſo did not appear, and the Court ordered the Aſſize to be adjourned till - * 1 D Ra _ 
the next Day. Then the Aſſize was arraigned and the Tenant demanded that the Lilly 93. 
Demandant ſhould count againſt him. TheDemandant was not ready, and prayed 

that it might be adjourned till another Day; but it was denied; for this is feftinum 

remedium, and the Tenant is to plead — which he cannot do when he hath 

nothing to plead ta: Whereupon the Demandant was ponſuit. Ei nota; The 
Court told him he might bring a new Aſſize. 


® Saveris verſus Briggs. Paſch. 5 Will. 3. B. R. . 8; 


N Aſixe, if the Defendant plead in Abatement, he muſt lead over in Bar at 4 n A langt 
1 the fame Time: Alſo no Imparlance ſhall be allowed without good Cauſe, be. Firing im A.. 
cauſe it is feftinum remedium-; and if there be ſeveral Defendants, and any one of | 
_ do not appear the firſt Day, the Aﬀſize ſhall be taken by Default againſt 


Acklon 


Action on the Caſe fo2 Tozds, - Vit Tide Wiozds: 


a 
* F , %% 1 : * 12 ** pl av 7 ” * * 
+ 4. 5 '- . # 1 


LIE 


— — — — 


* 


Againſt an Attorney for X | | 1 Attachment. . 
not making good his Pro- . 4 8 ig 
peſals of bringing Money 5 Se, te: NPY TS 3 

into Court. Far. 48. Forſter verſus Brunetti. Mich. 8 Will 3. B. R. 
1 12 for not TTACHH ME N T lies not for not performing an Award, made upon 
2 115 dee rn _ A a Rule of Court, without a perſonal Demand. Holt C. J. remembered the 
if ant ian. Bot firſt Attachment of this Kind was in Sir Jobn Humble's Cale in Kelynge's Time; in 
perſonal Demand is ne- Which, and ever ſince, a perſonal Demand has been thought neceſſary, In ſuch 
ceſſary. Ante 71, 1 Lill. Caſes of Awards, though they be not legally good, Attachment lies for Non- 
120, 124, 125. performance. Aliter if impoſſible; but the Party is excuted as to that Part which 
| 13 impoſſible only. Mich. 9 W. 3. B. R. Harriſon verſus Bowman, 


Anonymous. Mich. 10 Will. 3. B. R. 
Rapoition of Rate ſuper R UL E was made to put off a Trial, ſuper ſolutione ciiſtagior. and the Coſts 


ſolutione cuſtag. not being paid, and the Trial put off, the Plaintiff moved for an Attachment; 
| but had it not: For the Court ſaid he ſhould have gone on. | 


* Hall verſus Miſter. Mich. 11 Will. 3. B. R. 


*F. 34: 
8 1 an A- TF a Rule be made at Ni, rrius to refer a Matter to the three Foremen of the 
ward of the three Fore- Jury, and that the Plaintiff ſhall have a Verdict for his Security; after the 


ory Ae worms _ Award made the Plaintiff may either enter up Judgment on the Verdict, or have 
* or Security. ante an Attachment for not obeying the Rule of Court, it being in his Election which 
| Way he will execute the Award; and this was affirmed by Mr. Northey, and at 

the Bar, to be the conſtant Practice. Tourton and Gould (in the Abſence of the 

Chief Juſtice) doubted of it, becauſe the Verdict ſtood ſtill on Record. To 

which Northey anſwered, There could not be a Judgment entered on ſuch Verdict 

- without Leave of the Court: And the Attachment was granted. | 


Anonymous. Hill. 9 Ann. Ri i» 


For 5 Words OT IO N vas made for an Attachment againſt the Defendant on Affidavit, 
ſpoke of the Court, At- that being ſerved with a Rule of Court to ſhew Cauſe why an Information 
tachment goes without a fhould not be filed againſt him, he ſaid, He did not care a Fart for the Rule of Court. 
1 "_ _ ge. And Nortbey Attorney General inſiſted, he ought to be firſt” heard to ſhew Cauſe 
3 1558 1 againſt it. Et per totam Cur. He ſhall anſwer in Cuſtody, for it is to no Pur- 
| poſe to ſerve him with a {ſecond Rule, that has ſlighted and deſpiſed the firſt. It is 

; to expoſe the Court to a further Contempt. And accordingly the Defendant was 

* Which is all that can be brought in, and entered into a Recognizance to anſwer Interrogatories *. Vide 


had thereupon ; and if he g 
forſwear himfelf, he is Plus, Title Contempi. 


| N e 13 1 * Nota. An Attachment was granted againſt the Plaintiff's Attorney for -putting the Name of 
1 . an Attorney of B. R. to the Proceſs without his Authority, 1 Burrow 20. Openhein qui tam 
v. Harriſon. Mich. 30 Geo. 2 | | | oy | 


2 3927 Attainder. 


be 4 £4 


; 


„„ 


Rex P'S Morphes. At the Old Bailey coram Holt Of Fuſtice, 
Treby Chief Fuftice, Powell, Powys, Ward, Rokesby and Tourton, 
Oc. 9. 1696. | * 


Na Commiſſion of Oyer and Terminer Ting the Statute 28 H. 8. c. 15: Anat a by 
One Morph:s was indicted of High Treaſon, and demanded the Benefit of Commiſſion on 28 H. 8. 
the 7 M. 3. c. 3. Whereupon this Queſtion aroſe, /c. Whether an Attainder 3 ** CIOs + 
2 | 1 IR -F of. Co. Lit. 391. a. 

upon this Statute wrought Corruption of Blood? Ez per Cur, No Attainder 

of Piracy wrought Corruption of Blood, for it was no Offence at Common Law. 
But an Attainder of Treaſon works Corruption of Blood in all Caſes, wherever 
the Treaſon be done, except only Attzinders before the Conſtable, Marſhal or 
Admiral: The Reaſon of which was, becauſe there could be no Record made of 
it; but here there is. Adjourned from the Old Bailey to Holl's Chambers, 
and there debate. os C 


Sir Salathiel Lovell's Co. Hill. 8 Ann. in Dom. Procerum. 


7 Was ſeized of Lands for three Lives, and attainted for counterfeiting the One FEA hy 95 Treaſon 
* King's Coin, on the Stat. 8 & g W. 3. by a Proviſo of which Statute Cor- in counterfeiting the 

ruption of Blo2d is ſaved, and thence it became a Queſtion, Whether H. had for- "i 4 Jy 2 I 

feited the Lands, which the, King, as forfeited, had granted to Baron Lovell? * though Corrup- 
The Baron brought a Bill in Scacc. to redeem, and had a Decree; and an Appeal tion of Blood is ſaved by 
was brought in the Houſe of Lords, and it was held by the Judges, That in that Act. 

the Caſe of an Attainder of Felony, the Forfeiture of the Eſtate to the Lord is 

only by Way of Eſcheat, pro Defectu tenentis, and the not deſcending is the 

Conſequence and Effect of the Corruption of Blood or Incapacity ; but in Trea- 

ſon the Lands come to the Crown as an immediate Forfeiture, and not as an 

Eſcheat. ; And the Forfeiture and Corruption of Blood are diſtinct Parts of the | | 

Penalty; fo that the Forfeiture may be ſaved, and yet the Corruption remain, or Contra H. P. C. 8. 

the Corruption be ſaved, and the Forfeiture remain: And accordingly it is ſo pro- 

vided by ſeveral Statutes ;z and by Conſequence that the Lands were forfeited in 

the Principal Caſe. „ e e 


; N 4 
- 
a £ i 


Attoꝛney and Solicitoz. 7:4: Title Privilege. . 86 
Berkenhead verſus Fanſhaw. Hill. 2 W. &. M. B. R. Rt. 150 


* IN D EBIT ATUS Aſumpfit was brought by an Attorney, for Fees and 1 Show. A. * 3. J. 1. 
Diſburſements, in defending Suits in an inferior Court, and in the Court of B. R. c. 7. extends only to At- 
The Defendant pleaded 3 J. 1. c. 7. Et per Cur. iſt, The Statute may as well tornies of the Courts at, 
be pleaded to an Indebitatus Aſumpſit as to the Action of Debt, unleſs a ſpecial E mad * 
Promiſe be laid; but to a ſpecial Promiſe or an Infimul Computaſſet, tis no Plea, 15 | 
2dly, The Statute does not extend to Attornies in inferior Courts, but only to 
Attornies in the Courts at Weſtminſter, ſo that it is no Plea as to the Plaintiff; 


. 


Ergo Judgment pro Quer. 
e FAITH 7-44. 


* 


Ilatuch verſus Paſherante. Mich. 8 Will. z. B. R. | 
| AS SU M PSI T. The Defendant pleaded Non Aſſumpfit infra fex Annos; The 3 3 binds 
© "Plaintiff replied, and for Want of the Defendant's joining Iſſue in due the Client though contra- 

Time, the Plaintiff's Attorney ſigned Judgment; but afterwards conſented to Y to his expreſs Orders. 
accept the Joinder in Iſſue: But upon Motion to the Court to compel him to ac- | 
Ts ary mes Fed P _ cept 


L 
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Attorney and Solicitor. 


— 


r 
—— — — — — 
——— — 
* 


cept it, it was oppoſed, becauſe the Plea was a hard Plea, and the Client had 

1 Roll. Abr. 747. Far. 2. Notice of the Advantage, and ordered the Attorney to inſiſt upon it. The 

Mod. Caſes 16. 40, 86. Court ſaid, that ſince it was a hard Plea they would not have compelled him, if 
he had not coꝑſented to waive the Advantage, but now they would hold him to 
his Conſent: And as for the Client, he was bound by the Conſent of his Attor- 
ney, and they could take no Notice of him. F 


hed 


Anonymous. Mich. 10 Will. 3. B. R. 


| ' © BY * 
5 Mod. 205. 6 Mod. 16, PE R Holt, Chief Juſtice, The Courſe of this Court is, where an Attorney 
. takes upon him to appear, the Court looks no farther, but proceeds as if che 
Attorney had ſufficient Authority, and leaves the Party to his Action againſt him. 


* P. 87 | | * Anonymous. Trin. 11 Will. 3. B. R. 
Mod. Caſes 66. OTION was made to compel an Attorney to appear for 7. S. And 
the Court held he was not compellable. to appear for any one, unleſs te 
takes his Fee, or backs the Warrant; and then they will compel him. 


Goring verſus Biſhop. Mich. 10 Will. 3. B. R. 


Writings ei Arty | HERE. Writings come to an Attorney's Hands in the Way of his*Bu- 
ney's Hands, 1 Stran. ſineſs as an Attorney, the Court upon Motion will make a Rule upon 
$47» 621. him to deliver them back to the Party : But where they come to his Hands in 
any other Manner, or on any other Account, the Party muſt. refort to his 
Action. | | 
Oades verſus Woodward. Hill, 1 Ann. B. R. 2 Ld. Raym. 766. 
14 JJ OODWARD gave a Warrar ey to confeſs a Jy 
” be | gave a Warrant of Attorney to confeſs a Judgment, and 
Ak I, jo. gar uM died within a Year after in time of Wesen before the Eſſoin-Day of 


rant of Attorney, may be the ſubſequent Term, which was Eaſter Term; the Attorney after his Death 
Er HO TR entered up the Judgment as of the precedent Term, but brought not the Roll in 
0 ek the Defendan * before the Eſſoin-Day of EZaſter Term; and it was now moved to have the Fudg- 
died in that Vacation. ment ſet aſide, the Warrant of Attorney being revoked by the Death of the Party. 
Et per Holt C. J. iſt, By the Courſe of the Court a Warrant of Attorney to 
confeſs a Judgment is not revokable, and the Court will give Leave to enter up 
* 1 Vent 310. the Judgment *; though the Party does revoke it; but it is determinable by the 
Far. 2 S. C. by the Name Party's Death; but if the Party dies in the Vacation, the Attorney may enter up 
of Dr. Woodward's Caſe. the Judgment that Vacation as of the precedent Term, and it is a Judgment 
Mod. Caſes 14. 3 Salk. at the Common Law, as of the precedent Term, though it be not ſo upon 
116, Holt .. the Statute of Frauds in reſpe& to Purchaſers, but from the Signing; fo 
that this Judgment being a Talent at Common Law as of Hilary Term, it 
was a Judgment entered when the Party was alive, and therefore good without 
all Queſtion, if the Roll had been brought in before the Eſſoin-Day of Eaſter 
. Term ; but that not being done, the Queſtion will be, Whether we can now ad- 
Poſt terminum Roll can- mit it to be filed? By the Courfe of the Court, all the Rolls of Hilary Term 
not be filed without Leave Ought to be brought in before the Efſoin-Day of Eaſter Term, and made Part of 
of the Court. Far. 39.* the Bundle of Hilary Term; and it is for this Reaſon that what is done in the 
3 | Vacation is looked upon as an Act of the Term preceding; and there cannot be 
| a poſt Terminum Roll received without Leave upon Motion, which the Court 
* P. 88 does not grant, but when it appears that Nobody can be prejudiced, for tis 
5 dangerous; and he ſaid that Practice ſhould never have his Conſent to be allowed 
again; for by this means the Statute of Frauds and the Act for Docquetting of 
Judgments will be fruſtrated; for if the Court allow the filing of this Roll in 
Eaſter Term as a Judgment of Hilary, when it was not among the Rolls of 
that Term, how ſhall Purchaſers avoid the Conſequence of it, when it was. nei- 
* F nor brought in? Upon this Account the Court diſallowed 
ng. s pes ED s | 


* 


ö Anonymous. 


„ 


IEP „ e 2 6 n * 1 * "WY 


Attorney and Solicitor. 


Anonymous. Trin. 2 Ann. B. R 


3 e 5 | 120 

A N Attorney appeared, and Judgment was entered againſt his Client, and he Judgment ſhall not be ſet 
had no Warrant of Attorney; and now the Queſtion was, If the Court bee pe, bega. ZR 
could ſet aſide the Judgment? Et per Cur. If the Attorney be able and re- i he be ſuffcient. Bled. 
ſponſible, we will not ſet aſide the Judgment. The Reaſon is, becauſe the Caſes 16. 

Judgment is regular, and the Plaintiff ought not to ſuffer ; for there is no Fault 

in him; but if the Attorney be not reſponſible or ſuſpicious, we will ſet aſidę the 

Judgment; for otherwiſe the Defendant has no Remedy, and any one may be 

undone by that Means. 15 | | | 


Parſon verſus Gill. Trin. 2 Ann. B. R. 2 Id. Raym. 89g. 8. C. 


| (8 x 
T the Top of the Plea-roll it was entered, that the Plaintiff Po. lo, ſuo J. S. 8 3 
Attornatum ſuum, and the Memorandum was, that the Plaintiff venit & pro- by the Warrant of Attor- 
zulit, &c. but did not ſay venit per Atlornatum ſuum or in Propria Perſona ſua. A mM Dos 
Upon this there was a Non ſum Informatus entered, and Judgment pro Quer. 123. * es 35. "go 
And Error being brought in the Exchequer Chamber, it was moved to amend Salk. 5 20. | 
the Declaration by the Top of the Plea-roll : And it was objected, that this was 
but an Entry of the Clerk, and there might be no Warrant given or filed : But 
Holt C. J. held it might be amended by the Plea-roll. In C. B. the Warrant of 
Attorney is always filed by itſelf on a diſtinct File, but the Courſe of this Court 
was always to enter them on a particular Roll for that Purpoſe, till C. J. Wrigbi's 
Time, and he altered the ancient Courſe, and cauſed them to be entered on the 
Top of the reſpective Plea-rolls to which they belong, and it is practiſed at this 
Day. Till a Warrant of Attorney is filed or entered, if is not a Matter of Record: 
But a Man may appoint an Attorney in Court upon Record, and a Warrant of At- 
torney upon the Plea-roll is as well and as much a Record, as it would be upon 
any other Roll : And it cannot be intended but that the Plaintiff declared by Attor- 
ney, the Attorney's Name being to the Judgment-Paper, viz. F. S. pro Quer. 


Lamb verſus Williams, Hil. 2 Ann. B. R. *P, 4: f 
IN Treſpaſs in C. B. Verdict was for the Plaintiff, and his Attorney entered a Mod. Caſes 87. 8. C. Par 
1 Remittit damna as to Part, and Judgment for the Reſt; and it was held, That * N 8 ow 58. C Rol. Abr. 
the Attorney has Authority by his being'conſtirured Attorney to remit Damages; may be by Attorney, Re. 
and that a Remittitur need not be by the Plaintiff ix Propria Per ſona, as a traxit muſt be in Propria 
Retraxit muſt, . * VVV Perſona. 


Gregg's Caſe. Paſ. 5 Ann. B. R. 8 
e. Pal. 5 K W 41 10 


XECUTOR of an Attorney brought an Action for Fees and Law. e of Attorney's 
1 Buſineſs done by his Teſtator ; Defendant moved to refer the Plaintiff's De-; E's b 1 wh 122 
mand to the Maſter; but denied, becauſe all the Buſineſs was done in another ws 472: 
Court; otherwiſe had the Buſineſs been done in this Court, or partly in this: 

And beſides, the Plaintiff was an Executor. Tooele euoong! | 


Burr verſus Atwood. Paſch. 5 Ann. B. R. | 
| Ii, rt : | en 111. . | 11 
RR O R on an Award of Execution againſt Bail. The Record of the prin- Far. 3. Wart of At- 
cipal Judgment was returned, and it was objected, That the Plaintiff at the torne; for the Plaintiff in 
deturn of the Scire facias appeared by J. S. his old Attorney, and prayed an Ali. 3 le 4 18 
as; and that J. S. acted on as Attorney throughout the whole, and yet had no the Sult againſt the Bail, 
other Warrant than the old one, which was given him in the original Action. Et but there mult be a new 
per Holt C. J. Any one might ſue out or pray the Scire facias, and therefore the one. Carth. 447. 2 Salk. 
old Attorney might; but when the Scire facias is returned, then the Plea commen- 7 1 5 _ < (i 6 
ces, and a new Warrant of Attorney ought to have been entered, which is hy en- 161. Pad 3 1 
tering, quod Querens ponit loco ſuo, Ec. For the Warrant to appear in the principal 3 $alk. 369. Lill. Ente 
Action is no Warrant to appear in the Scire facias againſt the Bail; becauſe this is 225, 403, 890. | 
a new Cauſe and a different Record. Alſo the Chief Juſtice ſaid, That upon this | | 


2 5 Writ 


FI 4 
- „ . hk g 
7 hls £ 0 
* 1 
#" Xo 5 


* 
* 0 
_— * 4 > 9 E * 
—ů—ů————— — — — — 5 a 
: ” * - — 
. 9 
* 8 


Actornment 711 
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Writ of Void Fl TN of the Judgment gn this Principal 1 a not to 
have been certified. Judgment reverſed: .” | 


N. With refp2& to Attornies and Solicitors. See Stat. 2 Geo. 2. cap. 23. 6 Geo. 2. cap. 
27. &C, ; 
1 Mora. An Attorney of B. R. having by Colluſion taken a Terakey of the King's Bench Priſon for 
his Article-clerk, the Articles were cancelled by ER. or the ROY and n to be kept there. 


1 Burro. 291. 


. * Attoꝛnment. 
T . Gwam and Ward verſus Roe. Trin. 5 ill. 3. B. R. 


1 
Leiter makes. 2 ſecond A Makes a Leaſe for Years to B. reſerving Rent, and afterwards leaſes: to C. 


Leaſe, and before the firſt 
expires levies a Fine; At- rendering Rent; Then A. levies a Fine to the Conuſee and his Heirs, to the 


tornment by the firſt Leſſee Uſe of the Conuſee and his Heirs ; The firſt Leaſe expires, the ſecond Leſſee enters, 
to the Conuſee is ſufficient. and the Conuſee brings Debt againſt the ſecond Leſſee for Rent-arrear: Upon De- 
i 1 898 _ murrer, *rwas objected on thePart of the Defendant, that here was no Attornment 
- $16: $16. Alen 5 * of the ſecond Leſſee alledged, and that it ought to be in this Caſe, becauſe the 
Leon. 265. 3 Salk 51. Plaintiff came in by the Common Law, and not by the Statute of Uſes, quod fuit con- 
S. C. Skin. 387, 1 Dan. ceſſum : Alſo it was ſaid the Plaintiff could not without Attornment have maintain- 
Ad. 613. ed an Action againſt the firſt Leſſee ; quod Curia conceſſit, but held there was a plain 
Difference between the firſt Leſſee and the ſecond : At the Time of the Fine, the 
Reverſion was expectant on the firſt Leaſe, notwithſtanding the Grant of the ſe- 
cond Leaſe; for that continued only an Intereſſe Termini, and did not alter the Re- 
verſion, which remained entirely expectant on the firſt Leaſe, as it was before; 
Therefore the Fine paſſed but one Reverſion, and that expectant upon one 
particular Eſtate, and conſequently there could be but one Attornment, VIZ. 


from the firſt Leſſee, ad not froin the cond. Kan rs wo a ae 


SITE 


Hudſon verſus Jones. | | Mich. 5 Ann. B. R. 


(2) | 
ck ep 1 N Replevin the Avowant made Title by Grant uf s Reverſian in the lens is quo 
be given in Evidence. 1 expectant on an Eſtate for Life to the Plaintiff, unto which Reverſion there 
1 was a Rent incident, ad quam quidem conceſſionem the Plaintiff (being particular 
Tenant) did attorn: The Plaintiff pleaded Non conceſſit modo & forma; and the 
Queſtion on Trial before Holt C. J. was, Whether the Want of Attornment might 

be given in Evidence upon this Iſſue? And being made a Point for the Reſolu- 
tion of the whole Court, it was urged for the Plaintiff, That upon Non conceſſit 

8 the Operation and Effect of the Grant i is put in Iſſue, and a Deed, if it be ineffec- 
* P. 5 1 tual, is void: If the Grantee dies before * Attornment, it can never be made 
; OP good; if a ſecond Grant be made, and Attornment obtained to that, the firſt 
Grant 1 18 avoided.” * Ray meme? Nen r e Livery mult be NK * quid, 

Se. EM ZII 03 Un 

Co. Lit. 303. b. In On che other Side it was faid; That in pleading a Grant of: 4 Hiworſion, an At- 


eee . tornment is always alledged, but not of a Feoffment: And if 4 F euſſment be 


do Mew he- Attornme ef Of © Manor, tis neither neceſſary to alledge a Livery nor an Attornment, be- 
the Tenants. Lit. Rep. cauſe it is Res inlegra, and the Tenants are tuppoſed to be numerous; yet if the 
zu. Whatever is traverſ- Feoffee avow on any particular Tenant for Rent, Sc. he muſt ſhew his A ttorn- 
2 N 1 M45. 36 ment. Yelv. 1353. Allo in pleading a Grant of a Reverſion, the Plaintiff muſt 

Lit, Rep. 167. 8 Co. 82, ledge: a Venue for the Attornment, which ſhews it was traverſable, and th 
b. I Lev. 40. Raym. 18. Which is traverſable, and not traverſed, is admitted. To this Opinion the. Court 
1 Dan. Abr. 627, 628. inclined; but held that upon Riens paſſe per le fait, Want of Attornment might be 
given in Evidence, becauſe the Operation of the Deed is put in Iſſue; and Li- 
very differs, for that is the Act of the F eoffor to complete his Feoffſment, but 
| this is the Act of another, and nothing- farther: remains on the a; of the 

| Grantor. - rs 1 
3 par bl Afterwards the Court held, That an Ru od: not in gien in — 
. upon Non conceſfit, tho? it muſt be pleaded; and tho it muſt be - pleaded, 


where the Land lies, 2 
Lev. 174. 1 Saund. 20, yet It need not be pleaded with a Venue, but ſhall be tried where the Land lies, 
22, 23. Cro. El. 410. upon 
Cro. Jac. 637. | 


„ 
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upon which it is ſuppoſed to be made as a Surrender is. And the Reaſon of their 
Opinion was, becauſe tis traverſable, and what ever is traverſable, and not 
traverſed, is admitted, and the Grant is perfect as far as the Grantor can perfect 
it. Vide 1 And. 220, 221. 1 Lev. 192. Hutt. 102. 2 Co. 61. Dy. gi. 

With reſpect to Attornment, See the Stat. of 4 Ann. Cap. 16. Sect. 9. 10. And 11 Geo. 2. 
Cap. 19. Sect. 11 5 | | | — 


* 8 . W. ? * : q R, 
4 w | a - * * „ „ 0 „ 4 * 
= OY 3 Aa. of A un 


Audita Querela. 8 6 P. 92 
Langſton verfis Grant. Mich. 3 W. & M. B. R. 0; 


402 IT A Nuerela is no Superſedeas; and therefore Execution may be taken Audita Querela is no Su- 
out, unleſs a Superſedeas be ſued forth; and if the Audita Querela be found- 5 N 4 "7 i Mod: 
ed on a Deed; it muft be proved in Court before a Superſedzas ſhall be li. 
granted. . | : | 
Clerk verſus Moor. Mich. 6 W. z. B. R. . 


| | Pr | | W f/! MCT 
N OO R had Judgment in Debt againſt Sir Richard Clerk and one Beale, and Carth. 303. S. 8. In Au- 


Beale was taken in Execution, and was ſet at large by the Plaintiff's own Con- dita Querela, where the 


ſent. Hereupon Sir Richard Clerk ſued an Audita Querela quia timet againſt Moor, Fart) 25 in Cuſtody Scire | 
FCC 
Writs of Scire facies, and two Nichils were returned; and he moved for a Super- ſtreſs infinite. Moor 811. 
ſedeas, relying on 1 Leon. 142. But it was denied per Cur. for the Proceſs of 1 Lill. 151. 
Scire facias is improper: Where the Suit is quia. timet, and the Party at large, the | 
proper Procels is Venire, and Diſtreſs infinite; but where the Party is in Execu- 

tion, there he may either have a Scire facias or a Venire. And Co. Ent. 88. is the 
only Scire facias on a Matter in Pais where the Party was not in Execution: Vide 
Mo: 811. 2 Cro. 29. 3 Cro. 634. 2 Saund. 144. Mo. pl. 447. 


Anonymous. Hill. 10 Will. 3. B. K. 


=» 
, * 


- 1 * 
> 0 


] F an, Audita Querela be founded upon a Record, or the Party he in Cuſtody, Proceſs "4 FT" 
the Proceſs upon it is a Scire facias; but if it be grounded on Matter of Fact, 1 Lill. 151. Carth. 303, 
or the Party not in Cuſtody, the Proceſs is a Venire. Moor 811. Tin. 12 W. 3. ; 

B. R. held fo again. | | 


= * Anonymous. Paſch. 12 Will. * "FF WM - p. 93 
h 10S 0 „5 pa ages 
HERE the Party has a Matter which, he might have pleaded to the Scire Poſt 264. Where two 


| tom in his Diſcharge, and two Michils are returned, and Judgment Nicbils are returned, the 
againſt 


im, the Court will relieve, him upon Motion, without putting him to an e 


. OY . A Motion, without Audita 
Audita Querela; Aliter in caſe a Scire feci be returned. Querela. Cro. Jac. 


59. 5. 


3 0 A Fg 1 1 
„ 


Avowzy. Vide Replevin and Homine Replegiando, 5. 
. Foot's Caſe. Paſ. 2 W. & M. B. R. oi Ht no Per 
PFC 411 vc avero is mio At bavovs nad » - T1. 
\EPLEV IN, for taking of his Horſe in quodam. logo vocat! the common In a Ples in Abatement in 
R Marſh; the Defendant 3 That he took it in quodam loco uacat. thic — (excopt that of 


Plot, abſtite hoc; That he took it in pred. leco vocat. the common Marſh. - Unde = 4. 2 A 
petit Judicium de nar: preditt: Sc. Et pro retorno baberido he makes a Conuzance Return, but that is not 


under his Maſter's Command by Diſtreſs for Rent Arrear; the Plaintiff replied in traverſable. 1 Vent. 127, 


- 249. Mod. Caſes 195, 
=_ 198. Show. 91. Poſt 
his 94. 218, 210. Carth. 
139. 


Bar of - e Conuzance, and traverſed the Seiſin, which the Defendant alledged 
13H} 12 | Q : | ; 


Avonry. 


his Maſter ; to which it was demurred. Et per Cur. The traverſe of the Place 

was only in Abatement, and the Defendant did do right to make Conuzance pro 
retorno habendo; for otherwiſe he could not have a Return and Damages: But the 
Plaintiff ſhould not have traverſed the Matter of this Conuzance, and therefore 
having done ſo, and Demurrer 22 upon it, Holt 5 — Juſtice held it a Dil- 


continuance. 


2 Saund. i of | Cowne verſus Bowles & al. Mich. 2 W. & M. B. R. 

Abatement not aſſignable 

for Error after pleading in RE PLEVIN againſt three 8 wiz,” A. B. and C. the Defendants 
Chief. NN . TI appeared by Attorney and made Conuzance, and upon Iſſue and Trial the 
6+ 54 F by "TE 175 od. Plaintiff was nonſuit, and Judgment for the three Defendants; the Plaintiff 
S. C. 122. 4 Mod. 7, brought a Writ of Error, and aſſigned for Error, that H. one of the Defendants 
1 Show. 8, 165. Comb. was an Infant, * and yet had appeared by Attorney. Et per Cur. The Plaintiff 
r00. Caſes B. R. . | ſhall not aſſign this for Error; becauſe he might have pleaded this in Abatement 


Holt 358. Pot 20. to the Conuzance in the Replevin, for the Avowant or Conuzant is an Actor to 


0 -; 
1 441. 1 Roll Abr. that Purpoſe. Vide 3 Mod. 248. 48 E. 3.10, 1 Rolle's Ab. 781. 


288. 1 Lev. 181. 1 Keb. 
750. Butcher verſus Porter. Hil. 4. W. & M. B. R. 


„ | 
Carth. 243. S. C. 1 Show. K 27 EPL EVI N; The Defendant pleaded in Abatement Property in a Stranger; 
400. Ante 5. 1 Vent. n Demurrer the Court reſolved theſe two Points. iſt, That the Defendant 
Where the Def yt 

e 1 ehe may plead Property in a Stranger, either in Bar or Abatement. 2dly, That where 
na Sabres Suggeſ⸗ a collateral Matter is pleaded in Abatement, the Defendant ſhall not have a Return 
2 pro ret. 1 M. without making an Avowry; but where the Plea in Abatement is to the Point of 
Caſes 81. 2 Cro. 519. the Action, as Property is, the Defendant ſnall have a Return without Avowry; 
2 Noll. Rep. * Lill. for whether the Pr rty be in the Defendant or a Stranger, the Defendant ought 
Ent. 353. Ops 

to have a Return, becauſe he had the Poſſeſſion, which was illegalhy taken from him 


by the ers when the Plaintiff had no Right, | 


Anonymous. Hitt 8 Will. 3. B. R. a th 12 


Where Deferaant pleads IN Replevin, the Defendant pleaded, that che Cattle were im in Auter lieu, 
Priſal in apter lieu, he abſque hoc, Sc. Et per Cur. This is not con but the Defendant muſt go 
8 over #4 on and make an Avowry pro retorno babendo; yet ſuch Avowry is only a Suggeſ- 
93: Pr x. tion to bring him within the Statute of H. 8. For Damages. Jer that Statute 
no Damages were e given, and without ſuch a Suggeſtion he is not within the 8 

but that being only for a particular Purpoſe is not traverſabke. le Pt. I 


Week ver ſus Speed. Mich. 1 3 Will. 3. B. R. 


PE 
' Diſcontinuance in * R E PLEVIN for taking Cattle in quodam loco e the Brills, in a 
vin. P . TR "gd alio loco ibidem vocat. the Boggs : The Defendant avowed the Taking 

| ok Mod . predifo loco in quo, &c. quia H. was ſeiſed in Fee of the locus in quo, c. Phe 
Poſt 179, S. C. 2 Lutw. Plaintiff demurred, becauſe here are two Places alledged, and the Avowant has 
1218. N. L. 384. Holt. only anſwered to the locus in quo, &c. which is but one of the two Places. Et 
561. 11d. Raym. 679. Per Guia, It 1S 2 Diſcontinuance. 


- 


* p. 1 * Pratt verſus Rutlidge, Trin. 13 Wil. 2. B. R. 


: 6 | 3 4 : 
Second Deliveries is a N Replevin the Defendant avowed, and the Plaintiff being hooks e a 


| Superſedeas to the Retor- I Writ of ſecond Deliverance ; whereupon it was moved to ſtay the Writ of 
df bavendy, Dt. not to Inquiry of Damages. Et per Cur. This is a Super ſedeas to the Retorno habendo, 
Gab 7 85. Gb. R. but not to the Writ of Inquiry of Damages, for theſe Damages are not for the 
546. 8. C. Thing avowed for, but are given by the Statute of 21 H. 8. c. 19. as a Compen- 
ſation for the Erpence 21 Tequblc We enen has mando * FRE 493 
. er n LOABCHS 


ö 2 Alithozity 


* Authority. + 


Parker verſus Kett. Paſch. I ; Will. 3. B. R. x Ld. Raym. 658. 
55 3 


. ECT ME NT; Upon Trial, this Caſe was made for the Opinion of the I. Y eee ty Deputy 
+ Court, viz. Charles Kett being deized in Fee of a Copyhold, demiſed it to f hi, Principal, * 
his Wife for Life, Remainder to Charles his Son in Tail, and if he died without Covenant or Condition to 
Iſſue under Age, Remainder to Elizabeth his Wife in Fee. Mr. Keck the Maſter reſtrain it, is void. 
in Chancery was Steward of this Manor by Patent, ad exercendum per ſe vel deputa- 3 Salk. 1 8 C. * 
tum. Mr. Keck appointed one Clerk to be his Deputy, who acted as ſuch many C5 88 Jo Me 
Years, and was ſent for by Charles Kett to take a Surrender of the Lands. Cierk © te) 
went not himſelf, but by a Writing under his Hand and Seal appointed A. and B. 
to be his Deputies jointly and ſeverally, only to take this Surrender, which was 
done by A. accordingly, and afterwards preſented ; and Elizabeth Reit the Defen- 
dant admitted thereupon, by Clerk; Et per Holt C. J. who delivered the Opinion 
of the Court, | ED | 1 5 
iſt, Clerk who was Mr. Keck's N NN (and ſoit is of any other Deputy, where 
a Deputy may be appointed,) had full Power to do any Act or Thing which his 
Principal might have done. That is fo eſſentially incident to a Deputy, that a 
Man cannot be a Deputy to do any ſingle Act or Thing, nor can a Deputy have leſs , p. 06 
Power than his Principal : And if his Principal * makes him covenant that he 9 
will not do any particular Thing which the Principal may do, the Covenant is | 
void and repugnant: As if the Under-Sheriff covenant that he will not ex- 
ecute any Proceſs for more than 20 J. without ſpecial Warrant from the High- 
Sheriff; this is void, becanſe the Under-Sheriff is his Deputy, and the Power of 
the Deputy cannot be reſtrained to be leſs than that of his Principal; fave only 
that he cannot make a Deputy, becauſe it implies an Aſſignment of his whole 
Power, which he cannot aflign over. That by Conſequence A. was as well en ee AMES! 
authoriſed by Clerk's Writing, given him under Hand and Seal, as if Mr. Keck 90-4 Adi e ron 
2 ao given it; of which there could be no Queſtion, it being to do a par- particular Act. Cro. El 
ticulmn A 7 5 | | F 534. 
2dly, Though A. acted in his own Name, without reciting his Power or any 
Relation to it, yet this Taking of a Surrender muſt be good; for he muſt be 
conſidered either as an Attorney, or Under-Deputy. Suppoſe the firſt, the Law 
is plain; where a Man does ſuch an Act as he cannot do, ſo as to be effectual 
any otherwiſe than by Virtue of his Authority, that ſhall be taken to be in Exe- 
cution of his Authority : But where a Man has an Intereſt and Authority, and 
does an Act without reciting his Authority, it ſhall be taken to be done by Vir- 3 
tue of his Intereſt. 6 Co. 17. And tho? an Under - Sheriff muſt act in the Name Moor 70, 71. Godb; 389. 
of the High Sheriff, becauſe the Writs are directed to the High Sheriff, and for Deputy may act either in 
other particular Reaſons; yet any other Deputy may act either in his own Name — 92 Name * 1205 of 
or the Name of his Principal. So is the Judgment of Comi's Caſe, tho? in argü Ab. 33% 5 Cb. 58. 
ing it is ſaid otherwiſe; And fo it is of an Attorney, but it is more regular to act ET. 
in the Name of the Principal. Laſtly, Suppoſing him to be an Under Deputy, as | 
if he had not been conſtituted to do a particular Thing, but to be Clerk's Deputy, 
this had been void, and he had no real Authority: Yet even that Conſtitution 
would have given him the Colour and Reputation of an Authority, to act as a Adds of a Steward de Fafto 
Steward de Faso. And what he does as ſuch; is ſufficient among the Tenants, I 828 ok 
for they have no Power to examine his Authority, nor is he to render them any pag 5 * 
Account of it. The Caſes of Mo. 109, 110. 1 Leu. 288. 2 Cro. 562. 2 Ro. | 
7, 101, 130. are ſtronger. And ſo it is of an Executor de Fas; i, e. a Tort - 
xecutor. 8 jo n ab 590-25 wy 
Authorities by. Letter of Attorney are either General or Special; thus a Letter 5 
of Attorney may be to ſue in omnibus Cauſis motis & movendis, or to defend a 
particular Suit. Sir Philip Sidney, when he went to travel, gave a Letter of At- In the Caſe of a perticula- 
torney to Sir Thomas W, al/ingham to act and fell all his Lands, and all his Goods Authority, Ae 
and Chattels; and this was held good: Where the Authority 18 particular, e Variance will not make 
Party muſt purſue it: If the Act varies from it, he departs from his Authority the 3 Co. Lit. 
— 1 : and 49. . » D, 


- 


Bail in Civil Caſes. 


* 
— 


*.P. ay 
1 Rol. Abr. 501, 


„ 
Fareſly 62. On a Remo- 


val out of an inferior Ju- 


riſdiction, Plaintiff here 
is bound to accept the 
Bail below, except in 
London. Mod, Caſes 
122, Poſt. 99. 


— 


they be deficient in this Court, tho? he was in London; Per Holt C. J. 


| 2 
Far. 120. Upon Error 
in Parliament of Judg- 
ment affirmed in B. R. 
new Bail is required, 
Mod. Caſes 70, 80. 

1 Stran. 527. 


Houſe of Lords, and thoſe Coſts ought to be paid, and therefore a new Re- 


* =, 08 


6 Mod, 24. Rules of 
Practice about putting 
in Bail, and excepting 
thereto. Vide 1 Lill. 
174, 188. 


3 Ann. B. R. And in other Caſes if the Plaintiff excepts, he muſt give the Defenait 


Render, when a complete 
Diſcharge of the Bail. 

3 Bulſt, 192. 1 Lill.187. 
Poſt, 101. pl. 14. 


Di B T on a Bond in C. B. Judgment for the Plaintiff, Error was brought | 


JN any Action or Suit the Plaintiff muſt extept within Iwenty Days after Bail put 


offered, upon a Cep1 Corpus 20, per Clerk Secondary. Trin. 11 W. 3. B. R. In 


4 _ co all, but not complete and actual as to all, till Exon entered 


and what he does is void; but that muſt be intended of a Variance not in Circum- 
ſtance, but of a Variance Material and Subſtantial, as where * the Perſon, the 
Thing, the Eſtate or the Date is miſtaken; as if a Warrant of Attorney be to 
Hugh Barker, and the Execution is pleaded to be by Hu: Bar, Vide Tille 

Variance, 73. F | E 63] at 


\ 2 4 —— * ** ** A 
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Bail in Civil Caſes; 
Anonymous. Mich. 11 Will. 3 B. R. 
1 bo Platt 5 he Aon foe the Bl odd, be e e dhe fime 


Perſons to be Bail to the original Action; but if the Plaintiff proceed againſt 
the Sheriff by Amerciaments, he 1s not compellable to accept thoſe Perſons 
that are Sureties to the Sheriff, to be Bail to his Action: So it a Cauſe be re- 
moved by Habeas Corpus out of the Marſhalſea or any other inferior Court, and the 
Bail there offer to be Bail to the Action, here the Plaintiff is compellable to 
take them, becauſe he might but did not except to them below. Aliter where a 
Cauſe comes hither out of London; for the Sufficiency of the Bail there is at the 
Peril of the Clerk, and he is reſponſible to the Plaintiff; fo that the Plaintiff had 
not the Liberty of excepting againſt them; and the Clerk is not reſponſible if 


* 


Tilly verſus Richardſon. Hill. 1 Ann. B. R. 


in B. R. and Bail put in according to the Statute, and Judgment affirmed; 
thereupon Error was brought in Parliament, and the Clerk of the Errors refuſed to 
allow the Writ, unleſs the Party would give a new Recognizance; and Bro- 
derick moved it ought to be allowed without; being not requirable by the 3 Fac. 
1. c. 8. Sed per Cur. N | SH 
The firſt Recognizance does not include Payment of Coſts to be aſſeſſed in the 


cognizance ought to be given within the Intent of the Statute ; and it is not the 
Buſineſs of this * Court to examine whether Bail was put in upon the firft Writ, 
for the want of that does not hinder the Proceſs of the Writ of Error, but only 
makes it no Superſedeas, 5; 1 9 


in, and Notice thereof and of their Places of Abode, or otherwiſe the Bail ſpall be filed. 
Upon a Habeas Corpus, ibe Plaintiff bath 28 Days lo except againſt filing the Bail 


Error where the Plaintiff finds Bail, the Defendant hath twenty Days to except, and he 
need not give the Plaintiff Notice that be excepts ; but he cannot take out Execution 
without ſerving the'Plaintiff with a four Days Rule to put in better Bail. Mich. 
Notice, to ſave the perpetual Trouble of ſearching the Judges Books. 
Williams ver us Williams. Paſ. 8 Will. 3. B. R. 

A Sued B. in three Actions, and he put in three Bails ; Plaintiff recovered in all ; 
©. Defendant rendered himſelf, and one of the Bails entered an Exon- ratur on 
the Bail-Piece, the reſt did not; Et per Cur. The rendering is a Diſcharge 


— eR 


Bail in Civil Caſes. 


Page verſus Price, Nich. 8 Will. z. B. R. 


CTIO N againſt an Executor i in an inferior Court, and ſpecial Bail put in. Bail n and in 
A It was removed by Habeas Corpus in C. B. and the Court held, he ſhould put inferior Courts, Far 14 
in Bail to appear to a new Original within two Terms, (but not after) nor to pay the 1 Sid: 63, 368. * 
Condemnation Money. In the ſame Caſe it was held, that in Debt againſt an IH * * 1 184. 
Executor on a Judgment. ſuggeſting a Devaſtavit, he ſhall give Bail, for there the pott 102. 6 Mod. 242. 
Action is in the Debet & Detinet, Et Trin. 11 M. 3 B. R. ful dit per Holt C. Cro. Jac. 350. pl. 2. 

That in all Caſes where a Cauſe comes in by Habeas Corpus, the Defendant 3 Salk. 57. 8. C. Holt, 
| ſhall find ſpecial Bail, ſave in the Caſe of an Executor; and that this they do in 308 ; N 
Favour and Indulgence to inferior Juriſdictions. 


Holland verſus Serjeant, Mich. 10 wal. z B. R. 


| (s 

FH. In Cuſtody of the Sheriffs of London upon an Execution was charged ged ac- Carth. 469. 800. Con- 
*-* cording to 4 and 3 V. 3. 4 21. in their Cuſtody, and for want 42 8 of Stztute 4 and 
ceeding in two Terms after, he“ was diſcharged upon Sende Bail, acc 2 T e. 21. 

to the Courſe where Perſons are charged in Cuſtody of the Marſhal ; for by this 99 

Act, the Plaintiff has the ſame Benefit as if the Defendant was in 22 Mar. 

And therefore it is but reaſonable there ſhould be the ſame Rule for the 

Defendant, 


Etherick verſus Comper. Hill, 1 Will. 3. 8. 1 Ld. Raym. 42 5. 
. 


1 

F. the Sheri takes inſufficient Bail for the Defendant's Appeirance, and the How the Sheriff hall be 
] Plaintiff will not accept them, he is liable to an Action as well as to Amer- 2 1 1 Go. , 
ciaments; per Holt Chief Juſtice; ſed Trin. 2 W. 3. B. R. Gravener verſus Scams, parry ; ag 608. 
it was held, That no Action lay againſt the Sheriff for taking inſufficient Bail; Caſes 122. Ante 97. 
but he ſhall be amerced if he has not the Body; but if the Plaintiff take an Af. 1 Dan. _ 183. pl. 29, 
ſignment of the n, though the Bail be inſufficient, the Court will not 
amerce him, 

Note; The Plaintiff now takes an Aſſignment of Courſe, but the old Way _ 
was firſt to give a Rule to the Sheriff to bring in the Body, before you could take 3 
an Aſſi nt; ſo at this Day you ſerve the Sheriff with a 8 to W! in n 
Body, n you move to amerce him. Per Gur, 


Rae Mich. 10 Will. z. B. R. 


| (9): 
EFENDANT fhewed the Compoſition Act, and that the Plaintiff's Merits ofthe Cauſe not in 
Debt, according to the Compoſition he had made with the reſt of his Cre- Fol. . W 
ditors, was under ten Pounds; and that the Plaintiff would be bound tho a Not . 

Subſcriber : Yet the Defendant was held to ſpecial Bail, becauſe non conflat that 

the Plaintiff will be bound, for he may deny the Abſconding, Cc. So that this 

would be to determine the Merits of the Cauſe, viz. That he was bound by the 

_ Compoſition, Aliter, If the Plaintiff had ſubſcribed, or had been ſummoned | 

before a Judge, and the Matter had received a Determination, 5 


Dux Ormond verſus Brierly. Trin. 10 Wil. 3. B. R. 


5 an Action upon a Repleyi Bond, comition Bal ſhall be filed, e a 3 
Anonymous. Hill, 11 will 3. B. R. 3 


HE Merits of a Cauſe ſhall not be tried in a Motion for Bail. In an Merits of ale not in 
Action of Debt upon a Bond, the Defendant ſays it was per dureſs, that Queſtion upon bailing. 
will not excuſe him from ſpecial Bail, for the Court will not determine the Merits Ante pl. 7- 
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7 upon ſuch a Motion, nor put a Slur upon the Plaintiff's Cauſe,s which ought 
to come down fairly to Trial without Prejudice; ſo if he fays it was uſurious. 


Po 


Per Holt Chief Juſtice. © © | 


* * * 1 


10 Anonymous. ee 
4 r nd Co oo ed pins as, EAT e 
Bail in an Action fot N an Action for Money won at Play, Gould and Turton were for denying ſpecial 


a Maney won * Loſer 1 Bail; for ſince the Plaintiff played upon Tick, they would not help his Securi- 
: 8 1 Fail ty, and they were for making it a Rule of Court. Holt Chief Juſtice contra: 


ſhall be given. 2 Stran, That the Practice has been otherwiſe ; and the Contract if under 100 J. is lawful, 
1079. Andrews 70. upon and the Plaintiff ventured his Money againſt it. That they could not fo far diſ- 
the Stat. g Ann. cap. 14. countenance what the Law allowed, and to ſay they were not to better his Secu- 
rity ſince he played upon Tick, would as well prove that there ſhould be no Bail 

in an Indebitatus Aſſumpſit, Sc. The Rule for ſpecial Bail ſtood, 


| Anonymous, Hill, 11 Will. 3. B.R. 


1 Lid. a : Ballin Debt ; N Debt upon a Bond to perform s Covenants, no Bail ſhall be given, but 
upon a Bond to perform 1 with reſpect to the Breaches and the Damage done thereby; but the Meaſure of 
Covenants. 2 Jo. 97: | that ſhall be taken from the Plaintiff's Oath. os 5s 


1 Lev..260, 300. 2 Rol 
Rep. 53. Noy 8. 


_ 


Anonymous, Hill, 11 Will. 3. B. R. 


Where zac Bail is HERE was a Queſtion if Bail be put in in one Term, and new Bail is added 
put in, the whole Entry the next Term after, if this ſnould be a Bail as of the firſt Term, or only of 
— ET [ Term when added ? The Clerks differed, but the Court was of Opinion it was 
only Bail of that Term when the additional Bail was put in; for they ſaid it was 
not Bail till completed and accepted, and making the additional Bail to be Bail 
of the firſt Term, might do a Wrong to a third Perſon, who might be 
a Purchaſer after the firſt, and before the additional Bail was put in. 


| vp ug „ Anonymous. Hill. 11 Will. 3. B. R. 
Render mls 1 T TPO N Non eft inventus returned on the Capias againſt the Principal, the 
» the Latitat not pleadable Bail's Recognizance is forfeited in Strictneſs of Law; but by the Courſe 


to an adde Bl. of the Court, if the Principal be rendered before the Return of Alias Scire facias 

* + againſt the Bail, the Court will ſtay Proceedings. But inſtead of a Scire facias againſt 

Bail, the Plaintiff brought Debt upon the Recognizance, and the Bail pleaded a 

Render before the Return of the Lalilat, i. e. a Latitat actually ſued out and en- 

Mod. Caſes 132. 2 Roll. tered. Et per Cur. Tho? this cannot be pleaded, yet the Plaintiff ſhall not by 

Rep. 367.. Moor 850. this new Courſe prevent the Grace of the Court; we will allow a Render in this 

© 2... +» » Caſe of an Action of Debt, as well as a Scire facias, and that at any Time before 

3 Keb. 707, 734» 739. the Return of the Latitat, and perhaps may enlarge the Time ; the Court denied 

Cro. Jac. 109. 2 Brownl. the Caſe in 3 Keble, Miles and Bateman. Vide Ray. 14. But in regard there had 

76, oy. 73 8. 2 been Pleadings in this Caſe, the Defendant was ordered to pay Coſts, | 

Dan. 498. pl. 8. N ET | 1 V NN £ | 

Lyell verſus Manucapt. Galletly. Trin. 12 Will. 3. B. R. 

Ante 93, Fl Lew, El. HH. Has a Judgment obtained againſt him, and he renders himſelf before the 

1 75 I N Abr. 3333 * Return of the Capias, but never = 1 r e Notice of his Ren- 

. der, nor gets the Bail- piece diſcharged; the Plaintiff proceeds to Judgment 

3 x pF ade againſt the Bail upon a Scire facias; and the Court wa? not relieve them upon 

| | Motion, becauſe no Exoneratur was entered, and a Scire facias returned; but put 

them to their Audita Querela. TS 


"Bail in Criminal Cates, 


Lune: verſus Lv. Paſ. + Ann. B. R. 2 Ld. m . 
| 8 
(13 


ET Action Was s brought a againſt the Defendant ſot a Ship and Cargo; and Far. 9. Upon Aal 
the Queſtion ey I ether the Defendant ſhould be diſcharged upon by Habeas Corpus, the 


common Bail? It was alledged for the Plaintiff, that the Cauſe came in from C2u77 vill examine into 
London by Habeas Corpus, and therefore they ought to have ſpecial Bail of Courſe : Ante 98. 1 Sid. 418. 


prot Halt C. J. held that the Court here could examine into the Cauſe of Action Holt 88. S. C. 
| a Habeas Corpus, and took this Diverſity, that if the C auſe of Action 

ks ſuch as required Bail, tho? it were under the Value of 10 /. they would hold 

the Defendant to Bail: But if the Action was vexatious, or ſuch as required no 

Bail, as an Action againſt an Executor, they would diſcharge him upon common 

Bail : Upon which it was urged for the Defendant, that what he did with relation 

to this Ship and Cargo, was as Judge of the Admiralty in the Weſt Indie: £ 
Therefore no Reaſon why he * ſhould be held to Bail: On the other Side it * P. 102 
appeared, 'that the Defendant had the Ship' and Cargo in his own Cuſtody, 

which was intermeddling further than the Duty of his Office warranted ; and or 

this Reaſon he was held to Bail; but otherwiſe not. 


In a like Caſe, viz. An Action removed by Habeas Corpus, the Court held Mod. Caſes 242. Far. 9. 
there muſt be Bail here for elſe the Defendant by his own Act puts the Plaintiff Ante 98. 
in a worſe Condition than he was below; but they could conſider the quantum of 


the Sum, in which the Bail ought to be taken, if the Action appeared to them to 
be vexatious. Mich. 3 Aan. 9 


Genbaldo verſus Cognoni. Mich. 3 OY B. R. 16 J 


Prarie F brought an Action of Treſpaſs, Aſſault and Battery by Bill of Tn B. R. if the Sum feco- 


ed exceed the S n 
Middleſex, with an Ac etiam for 40 l. and recovered 100 J. and the Court as FP _—_ . is 


held, the Bail ſhould not be liable for more than the Ac etiam; for that is the Meaſure not liable. 6 Mod. go, 


and Ground of his Undertaking : Then the Queſtion aroſe, whether he ſhould 266. S. C. by Name of 
be liable for 401. and Holt Chief fuſtice held wit. was not liable at all; for his Rec pa Garibalds. verf. Cagnoni. 


zance is to anſwer the Condemnation ; and fince that cannot be, he is boun ; 8 * 3 gw 1 
nothing: And Clark the Secondary affirmed, there was a Rule of Court, Hat 1 Vent. Pa olt 89, 
where the Plaintiff recovers -a greater Sum than is laid in the Action, the Bail | | 
ſhall not be chargeable in iſta actione: Another Queſtion aroſe whether here was 

any Bail : For there cannot be Bail without a Writ, and here the Writ was return- 

able of Michaelmas Term, whereas the Bail was of a Term precedent: Et fic pendet. 


See the TR of Principal A" 1, 2 & 3 Burrow, Tit. Bail, 


— 


* * * _ * 


8 
—Y 


* - Baill in Criminal Caſes. Fee the Table in 2 Stran. . Rep, 


9. P. 103 
Tit. Bail in Criminal Caſes. | | 


Fitz-Patrick's Caſe. Trin. 4 Will. 3. B. R. 


wt T Z-Patrick was committed to Newgate by the Privy Council, for ding Bail for EFF) of Pro- 
Colonel Dorrington to eſcape out of the Tower, where he was committed for ſecution. 4 Inft. 71. 
High Treaſon ; and being brought here by Habeas Corpus was bailed z becauſe Mod. Cafer. dec. 97. Stile 


though the Commitment was for High Treaſon, yet there was no o Profecution, — by ee 
Seſſions was paſt. | . - DENOTES 


The King eee Keat. Mich. 8 Will, 1 B. =; 2 


1 a 
R. Keat was indicted of Murder, and alſo for ſtabbing, and the Jury found ConviQ of Maſtavghter 
him guilty of Manſlaughter ; and as to the reſt found a ſpecial Verdict; not bailable before Clergy 
and Sir Bartholomew Shower moved he might be bailed ; but it was denied, for ba _ . . * 
he is found expreſsly to be guilty of Manſlaughter, and in | Galt Caſe Bail is Rep. 268. Caſes B. R. 
Heyer allowed dull Clergy had. ; 102, 118. S, C. 


2 ND „ 7 - Lifle's 


Ante 614 5. 1 LILSLE who was indicted of Murder, and found 


Skin. 683. S. C. Holt 84. 


— * 


6 2 1 : : > 8 1 


4. Pant A. ed do dd tn th 


Bail in Criminal Caſes: 


—4 


was bailed before Clergy had. Ver Ape Gl lt 1 


. 
* 
? % © % 
94 7 oy * * . 
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Lord Ayleſbury's Cafe, Hill. 8 Will. 3. B. R. 
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2 H. onght to FY NE committed for Treaſon or Felony, ought to enter his Prayer the frſt 
Hibous Oteyils AK tobe Week of the Term or Day of the Seſſions next after his Commitment, or he 
tried the fir Week of the ſhall not have the Benefit of the Habeas Corpus Act but if an Act of Parlia- 
Term or Day of geſſions ment be made which takes away the Power of bailing for a Time, he need not 
after Commitment. chen enter his Prayer, for that is thereby difpenſed with; But then he ought to 
* N * — enter it the firſt Week of the Term or Day of the Seſſions after the Expiration of 
* P. i N 12 Wo that Act of Parliament; and for want thereof, the Benefit of the Habeas Corpus 
2 Jon. 222. Stil. 413. Act was denied; but becauſe the Defendant had been long in Priſon, and his 


Lut. 12: Andrews 65. Trial had been delayed, and Affidavit was made that his Li e was in Danger, | the 


: 


Court bailed him. : TEES uf "EP 
33 Lord Mohun's Caſe. Mich. 9 Will. + B. * ng ret 
H. found guilty of Mur- 'F a Man be found guilty of Murder by the Coroner's Inqueſt, we ſometimes bail 


ny « 88 * J him, becauſe the Coroner proceeds upon Depoſitions taken in writing which 


if indicted. 1 Bulſt. 85. We may look into. Otherwiſe if a Man be found guilty of Murder by a Grand 


# +. + f 2 


q - 
- 


3 Bulſt, 113. 1 Roll. Jury; becauſe the Court cannot take Notice of their Evidence, which they by 


Rep. 268. 1 Sid. 316: their Oath are bound to conceal. Et per Cur. There is no Difference between 
Peers and Commoners as to Bail. ow 1 VVV 

Marriot: Caſe, Mich. 9 Will. 3z. B. R. 
ARRI Or was committed for forging Indorſements upon Exchequer 
Bills; and upon a Habeas Corpus was bailed ; becauſe the Crime was only a 
great Miſdemeanor; for tho' the forging: the Bills be Felony ; yet forging the 


— 


3 
Bail in Miſdeme mor. 


Indorſement is not. It is Felony per 8 & 9 N. g. cap. 20. . 
Anonymous, Trin. 11 Will. 3. B. R. 
Poſt 176. Toller's Cafe S. being committed upon an Indictment for Murder, moved to be bailed, 
S. C. One indicted of and this within leſs than three Weeks of the Seſſions; Rokesby and Turton 


Murd = : | ; : 8 
dalle on 4p ooh t were for bailing him; becauſe the Evidence upon the Affidavits read, did not 


the Evidence. 2 Jon, ſeem to them ſufficient to prove him guilty. Hol. C. J. and Gould contra. The 


222. Stil. 116. 1 Bulſt. Evidence does effect him, and that is enough. The allowing the Favour oß Bail 


25. Holt 153. may diſcourage the Proſecution; therefore it is not fit the Court ſhould declare 
their Opinion of the Evidence beforehand; for it muſt prejudice the Priſoner on 
the one Side, or the Proſecutor on the other. 32 s 


P. 1 Rex verſus Daviſon, Trin. 12 Will. 3. B. R. 1 Ld. Raym. 603. 
Mb x = 8 | = 33 . 3 

H. taken FX " ARG: TP ON a Habeas Corpus to bring up the Body of one Daviſon a Quaker, the 

cato capiendo, bailable Cauſe returned was a Writ of Excommunicato capiendo, which recited 4 


while the Return of the x: ificavit of an Excommunication for teaching School without a Licence; and 
Ho Ow o* = | a doubting whether this was an Offence: deſired to hère Counſel upon it ; 
Court, 1 Bulſt. 122. and then Mr. Northey moved he might be bailed in the mean Time; and cited 
Far. 16, 59. Poſt. 294, ſeveral Authorities that a Man might be bailed, while the Legality of the Re- 
178 N $07, 35% turn is under the Conſideration of the Court. Yaugh. 157. Lat. 174. 1 Cro. 
3 67. Fn. . 552, 557. And alſo Price's Caſe, Micb. 29 Car. 2. B. R. Who was taken 
132, 384. 1 Sid. 286. upon an Excommunicato capiendo, and brought up by: Habeas Corpus and bail- 
2 Roll. Abr. 113. Holt. el, while the Return was under Conſideration; and in that Caſe the Court 


88. S. C. biing againſt Price upon the Return, his Counſel infiſted that he could not be 


* 


committed again, and thought they had got an Advantage that Way, but not- 
| 3 withſtanding 
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withſtanding that he was recommitted. He cited alſo Clerk's Caſe, who was 
committed by the Vintners Company, and bailed by Holt C. J. at his Chamber. 
Upon theſe Authorities the Defendant was batled, and the Entry was, traditur in 
ballium & interim curia adviſare vult; and the Condition of the Recognizance was to 
appear the firſtDay of the Term,” and from Day to Day; and if the Court ſhould 
adjudge the Return 8 render his Body to Priſon. The Chief Juſtice ſai d 
Right muſt bail or- remand Men in convenient Time. The ſame Rule wass 
made this Term in Reynold's Caſe, *(whs was committed by the Court of © 
Aldermen; for afſting to" many a City-Orphan)” while the Court conſidered 
the Return, 109072 gant Tt ee e 101 ; a J ofh any "4. "TIC 
„ + bono) yo 16:7 S117 ap. 139-1 15 HEEL cb 2 

Ht Mimtsk tn od 03, Bor 265 el 

T Bis Anonymous „ Trin. 1 Ann. 


. — 4 K N LF 9. | e 14 + 
Ain i enn n uk 28 lor: 287 
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HE Defendant in an Indictment in B. R. being bailed on the Indictment, Render in Dicharge of 
| and likewiſe in à Civil Action then pending againſt him in C. B. rendered Bail 4 pre will 
himſelf in Diſcharge of his Bail in the Civil Action to the Fler, and from thence 4 Iadicme ihe Bail on 
by Habeas Corpus he moved hirfſelf to the King's Bench and efcaped. His Bail to : 
the Indictment moved that their Recognizance might not be eſtreated, pretending 
he was taken out of their Cuſtody by his Commitment to the Marſhal ; /ed non 
allecatur, for they muft take Care of him there, and they might have had him 
committed in Diſcharge of them. Ex motione Broderick and Raymond, 
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. a 3 L b, . Ja 9 4 Ni 0 1 * * 21 ; 5 
Dr. Watſon's Cafe. Mich. 1 Ann. . P. 106 

R. Watſon, late Biſhop of S/. David's, was taken on an Excom. capiendo, Bailing n 
and brought into B. R. by Habeas Corpus, and pleaded to the Writ, that menti s diſcretionary, and 
he was a Lord of Parliament, and moved. to be bailed, while the Retorn was the Court will refuſe it if 
under Conſideration. And Powell faid, Though it had been done, it was in 2 yon a falſe 
their Diſcretion, and was contrary to the Statute of Weſtminſter ; and he did not 160. pop „ 8 "_ 
(1 ily ARE ADD OOO SED TORDIEY! INI; Enn 160. Poſt 294. 8. C. 3 
think it Piſcretion upon ſuch a Plea, which every Body knew to be falſe; D. 293. p. 4. Far 56, 
| be og de og. Capone of Delegates, of, which, Femell was one. on, + 17. * Curh. 484. 5 
the Appeal. Helt O. J. agreed; and that though they could not take judicial Sal. 90. .5 Mod. 433. 
Notice of the, Frailty of his Plea, yet it ſhould lead their Diſcretion ; and he 4 


olt 631. 2 Ld, Raym. 
was not bailed, 790. 


* 


Domina Regina ver/us Layton. Paſch. 4 Ann. B. R. 
" AYT ON. and others were committed by the Lord Mayor of Landon, Upon Error of a Convic- 
bis View, for a forcible Derainer, and fined 100 J. and committed in Execu- tion for a forcible De- 1 
tion, and the Record of the Conviction was removed by Certiorari, and the Den ler Defendant refuſed 


= 


fendant brought a Writ of Error coram nobis, and aſſigned Error in Perſon; and of > HOY 14 King i 

now it was moved, they might be bailed. Vide 1 Cro. 557. Keb. 43. Sid „and Whitamore. Poſt 
7 42 id, 320. an amore. 

2 Keb. 173. Broderick contra urged, That in Error to reverſe an Outlawry the 353, 430. 

Court will take Bail, but not to reverſe a Judgment in an Indictment: At laſt the 

Court refuſed to bail him, being in Execution for a Fine, and having committed 

a very notorious Breach of the Peace in the Heart of the City; tho' a long Va- 


1 


cation was coming on. 


Nee, Ferns cominiteed for Felony. are intitled 16 be bailed afier.s Trial is loſt, eſpecially 
i it be doubtful whether they are guilty. The King againſt Bell and his Wife. Andrews 65. 
| 1 « ' 5 | "mp | * 7 110 6 | « E ; . 4 | | ; - : 
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9 Co. 33, 34, &c. Good. firſt Caſe, if the Defendant juſtifies an Entry to the Cloſe by Command, or as 


33 H. 6. 3. a. 2 Leon. to take the Cattle, yet a Stranger who had no Auth a from him, will be liable; 
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3 112 cn bil or BUT 6d) off forty or vool-a 3} DA $821: 
Coo! Replerin, five N E EEE IN Defendant, makes:.Copuſance as Bailiff ao (J1/So-Plaimiff 
Defendant makes Conu- _ Pleads that he took them de injhria ſua propria; abſque hor, that he was Bailiff 
ſance, Traverſe of the to J. S. Io this it was demurred: Ang after Argument, the Traverſe was held 
Command is ſufficient; to be well taken; and a Difference obſerved between an Action of Treſpaſs guar: 


\ 


Aliter in Clauſum fregit. Clauſum fregit, and an Action of Treſpaſs for taking Cattle or Neplevin. In the 
na ES 8. 2 Bailiff to one in whom he alledges the Freehold to be, the Plaintiff ſhall not in 
his Replication traverſe the Command; begauſe it would admit the Truth of the 

reſt of the Plea ; viz. That the Freehold was in J. S. and not in the Plaintiff, 

which would be ſufficient to bar his Action, whether the Defendant was impow- 

efed by J. S. to enter, or not impowered ; for it is not material that the Defen- 

os dant has done a Wrong to a Sranger, if it be none to the Plaintiff ;- But in the 
Poſt eg. other two Caſes, if the Defendant juſtifies taking my Cattle as Bailiff to J. $. in 
whom he lays a Title to take them, as for Diſtreſs, or other Cauſe, there it may 
be material to traverſe the Command or Authority; for though J. S. had Right 


196. 215. | ſo that both Parts of the Defendant's Plea in this Caſe muſt be true, and there- 
fore an Anſwer to any Part is ſufficient; ſo in Treſpaſs for taking Goods, 
Aliter in Treſpaſs quare Clauſum fregit. Vide 1 Leon. 50. 2 Leon; 169, 216, 
Zelv. 148. 3 Lev. 20. contra. 1 Ro. Rep. 46. Cro. El. 14. ; 


8 Matthews verſus Carew. Mich. 1 Ann. B. RKK - 


In Juſtivcation as Bie TR ESP ASS for taking his Tankard: Defendant pleaded that at \a Court” 
a Amercement eme . Leet at I/ N minſter preſentatum fuit, That the Plaintiff in a Celler within the 
Eſtreat of the Court or Leet did melt Tallow, ad Commune Nocumentum, &c. for which he was amerced . 
Warrant of the Steward 5 5, by the Jurors, unde babuit Notitiam, and for that being requeſted he did not 
muſt be ſhewn. Show. pay, the Defendant as Bailiff to the Dean and Chapter, et per eorum mandat. 
ang N £07+ Cath qiſtrained: Et per Cur. 1ft, It is ſufficient to plead præſeniatum fuit without 
„  averring in Fact that he did melt, Sc. for ren refert as to him whether the 
P. 108 Offence was done or not, ſince there was a Preſentment : And the Court took a 
1 Lil. 159. Difference between a Replevin and Treſpaſs; in the firſt, the Bailiff is an Actor, 
| and is to recover, which ſhall be _ the Merits ; But in Treſpaſs, as in this 
Caſe, the Bailiff is only to excuſe the Wrong. Yide 3 Cre. 885, 27 H. 8. 8. 
-. RAT | er NOTY NL nn | | 
Poft 407. Shower's Rep. , But cond, This Plea is naught, becauſe the Defendant juſtifying as Bailiff, 
67, 62. 1 Dan. 685: Q1oht to have ſet out ſome Eſtreat of the Court, or Warrant from the Steward, 
See | and to have juſtified under that. Vide Mo. 573, 607, 847. 3 Cro. 698, 
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Bankrupts. See 1 & 2 Burrow Table. Title Bankru pt. 
Cary verſus Criſp. Paſ. 1 Will. & Mar. B. R. 
-£3.3 


Property not transferred N an Indebitatus Aſſump/it 3 The Defendant pleaded that the Plaintiff became 
out of the Bankrupt till I Bankrupt, and Commiſſion was taken out, and ſo all his Goods, c. be- 


Aſſignment. Poſt 111: ſonged to the Commiſſioners, &c. The Plaintiff demurred and had Judg- 
r ment; for till an Aſſignment the Property of the Goods is not transferred out 


— = of the Bankrupt. Vide Statute 1 Jac. 1, c. 15.9 13. 
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Paine & al. verſus Teap & al. Hill. 2 W. & M. C. B. 
| e eie DNA i... 


P ON an Engliſh Bill in the Exchequer the Barons prayed the Opinion of Outlawry of the Bankrupt 
i Cale was. f7 becomes Bahkeupe, and fong after *6e7 2008 of Buakraproy 
was outlawed.' The King made a Leaſe of the Profits of his Lands, and alſo a the Intereſ the Creditors 
Grant of his Chattels: Afterwards a Commiſſion of Bankruptcy was taken out; have acquired in his Eftate. 
and the Queſtion was; Whether or how far this Outlawry, Leaſe and Grant, Lev. 8 I Vent. 193. 
| ſhould prejudice the Creditors of the Bankru ft: © 2 Lev. g ; 

And firſt, it was taken for certain, That where a Perſon is indebted to the | 
King, and alſo to a Subject, the King ſhall have Preference * in Payment. 2dly, * P. 109 
That no ſubſequent Act of the Bankrupt can defeat the Intereſt his Creditors | 
have by his Bankruptcy in his Eſtate. zdly, That the King hath by Common 
Law ſuch a Power to require his Subjects to anſwer all Demands of Law and. 

Juſtice, that not appearing upon Proceſs is ſuch a Contempt of Law, that the 

perſon Guilty is put out of the Law, forfeits his Goods and Chattels, 11 H. 6. 
17. his Leaſes for Years, 9 H. 6. 21. and his Truſt in ſuch Leaſes. 2 Ro. 807. 

Hob. 214. and the Profits of his Lands of Freehold. 9 H. 6. 20. 21 H. 


50. 


: Reſolved therefore, Aſt, That the Creditors. are not hurt by the Outlawry; for 1 Vent. 193. 2 Lev. 49. 
that was his own Act and by his own Default, and the voluntary permitting him- 1 Jones 203. 2 Sid. 176: 
{elf to be outlawed, ſhall not prejudice: chem. 2 Sid. 115:  2dly, That the EY: 33: 7 r 
Aſſignee of the King's Leaſe having paid 37 J. for it, is a Purchaſer within the 


21 Jac. 1. c. 19. not to be impeached by the Commiſſion ſued out five Years 
_ after the Bankruptcy, - | ; SERINE G4; 


Cane verſus Coleman, Trin. 2 W. & M. in Cam. Scace. Intr. in B. R. 
, Mich, 1 Jac, 2 Rot. 166. 8 


NDEBITATUS, for Money had and received to his Uſe; on a ſpecial Lying in IF RE arreſt 
* Verdict the Caſe was, H. being a Silk-man owed B. 1001. and to C. 507. B. is an A of Bankruptcy. 
arreſts him for the 100 J. in the Sheriff's Court, and had Bail: After that, viz, Q*b<rviſeif he Put in Bail 
within a Month, H. pays off C. and after that rendered himſelf in Diſcharge of | Lill, 204. RV. 479. 
his Bail in B. s Action. And Note, 21 Fac. I. ci 19. ſays, He ſhall be a Bankrapt 3 Lev. 58: 1 Vent. 370, 
from the Time of the firſt: Arreſt, Et per Cur. That is and muſt be taken from 371. 1 Burrow 439. Far. 
the Time of the firſt Arreſt, upon which he lies in Priſon, not where he puts in 39. Skin. 270. 
ſufficient Bail, for that might be: infinitely prejudicial ; and miſchieyous, and no 7 
Man could ever ſafely pay or receive from a Tradeſman, Adjudged in B. R. 
and affirmed in Error in Cam. Scarce: PPh fant 46 42 | 


j 


Newton verſus Trigg. Trin. 3 W. & M. B. R. Intr. Mich. 1 Jac. 
Fn 2. Rot 226. has 


N Innkeeper being alſo Patt-owner of a Ship, and having 51 J. Stock in the Show. PI 0. 268. 3 
11 Ship, abſconded : Eyre Juttice held, as to the Share of the Ship that was Lew. 309. Comb. 181. 
nothing; for that it is not a Stock in Potentia to trade with, that will make a 3 er not within the 
Bankrupt; but there muſt be a trading there with in Fafo, And he held that an 8 = ov An "ot. 
Innkeeper could not be a Bankrupt, for he is not like a Trader; he muſt receive 2 Roli. Abr. 84. 1 Ld, 
all Comers, and feed them and lodge them, taking a reaſonable Rate; which if he Raym. 287. Cro. Jac. 585, 
do not, he is Indictable. Holt C. J. concurred, and that he is not taken Notice ro. Car. 31, 549- 
* of in Law, as a Trader, but as an Hoſt, He/pitator ; and he is paid nor merely —_ 1 * A go 
for bis Proviſions, but alſo for his Care, Pains, Protection and Security; and l e 
he buys Meat and Drink, not for Sale or Trading, but for Accommodation. P. 110 | 
And an 3 cannot make a Contract ad libitum; nor does he buy or ſell at Buying and ſelling under 
large, but to Gueſt only: And the Chief Juſtice held, That wherever a Man a particular Reſtraint is 


buys and ſells under a particular Reſtraint and Limitation, he is not a Seller. ** within the Statute. 
within the Statute, as a Commillioner of the Navy, and ſo of a Farmer. Vide 
Sower's Reports, CCCCCC%C0ĩſ .. I Ee FAT 4 
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Bird verſus Sedgwick. Paſ. 5 W. & M. B. R. a 
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U ihn Did nchen 203 up act n re 
25 tleman Ts 409 f | 257 e e FOR ER he, turned 
ing from Foreign kat K Factor, and traded to England, and broke; Hlenco argued that the Staty 
er ro fore Hogs OPS do not extend to Perſons out of the Realm; The Sas | 
Jon 141. 2 Vern, 162, them is Caſes of Arreits, Outlayries and Departing out of the Realm; and the 
21 Jac. 1. which extends to Aliens, is only Aliens reſident here; Vet the Court 
held him a Bankrupt, by reaſon of his rrading hicher and back again, which 
gained him a Credit here. Per Cur. on a Trial at Bar. 


Hopkins verſus Ellis. Trin 3 Ann, coram Holt C. J. W7 Nig prius 
Ms 3 ek 2 Guildhall. : Wn; | 


0 4 


as 0] 


#75! 


On 


Plain A& of — PON an Iſſue directed out of Chancery, Whether Bankrupt or not at ſuch 
cannot be purged by deal- - a Time: It was held per Holt Chief Juſtice, That if H. commits a plain Act 


ing ”— 8 8 of Bankruptcy, as keeping Houſe, c. tho he after goes abroad and is a great 
3 LY T 2 Show. Dealer, yet that will not purge the firſt Act of Bankrupcy, but he will {till 
253, 512. Far. 139, remain a Bankrupt; But if the Act was not plain but doubtful, then going 


Holt 95. 8. C. abroad and dealing, Fc. will be an Evidence to explain the Intent of the firit 


Act; for if it was not done to defraud Creditors, and keep out of the Way, it 
will not be an Act of Bankruptcy within the Statute: Alſo if after a plain Act 
of Bankruptcy he pays off or compounds with all his Creditors, he is become 


a new Man. 


* 


smith verſus Stracy. Trin. 2 Ann. coram Holt C. 5. At Nifi prius 
Sy 8 at Guildhall. 


If Defeat Lain in IN Trover the Caſe was; J. S. was arreſted at the Suit of H. and put in Bail; 
Diſcharge of his Bail, and I afterwards upon a Scire facias at another's Suit, his Goods were ſold to the 
Hes two Months, he is a Plaintiff; after this J. S. renders “ himſelf in Diſcharge of his Bail, and goes to 
Bankrupt from the Arreſt. Priſon. And Holt C. J. inclined (contrary to the Caſe of Duncomb and Walter 


8 by ms 7 in 3 Lev. 57. wherein he was of Counſel, but not ſatisfied with the Judgment,) 


2 Show, 203, 138. That J. S. was a Bankrupt from the Time of the Arreſt, not from the Render 
1 Vent. 370. 1 Dan. only; for if H. is arreſted at the Suit of A. and puts in Bail, and that 
688. pl. 1. pending, is after arreſted at the Suit of B. and goes to Priſon and lies two 


„„ Months, he is by the Act of Parliament Bankrupt from the Time of the firſt 
| Arreſt by 4. But it appearing in this Caſe that the Commiſſion was taken out 
before the two Months were expired from the Render, it was held to be 

ill taken out, J. S. not being then a. Bankrupt. And thereupon the Plaintiff 

had a Verdict. CM et gs bo WES. 5 


_ Kiggil verſus Player, Paſch. 7 Ann. B. R. 
(8) | | | 


| Afiignee has the Property AA SSIG NEE of Commiſſioners of Bankruptcy brought Trover on thei 
by Relation from the own Poſſeſſion, ut de bonis ſuis propriis; and that they came to the Han 


1 * . mag of the Defendant, and he converted them. And upon Evidence it appeared the 
Acts, Vid. 2 Ro. 554, Converſion was by executing a Fieri facias on the Goods in the DE, after 


3 Lev. 57, 58, 69, 191. the Bankruptcy, and before the Aſſignment, and it was not proved that the 


- Raym. 479. 2 Sid. 272, Plaintiff had demanded them; and this being made a Cafe, it was argued, That 
Sho. 12, 206. Ante 108. by Aſſignment the Aſſignee had a Property by Relation from the very Time of the 


Bankruptcy, and there was no meſhe Interval of Time; as where one takes out 
Letters of Adminiſtration, he has a Property from the Death of the Inteſtate, 
and may declare generally ut de bonis ſuis propriis, even before an Adminiſtration 
ſued out. But Hall denied this, and ſaid, he ought to declare ſpecially, and ſo 
the Plaintiff might have done in the principal Caſe, and he relied upon. the Cak 
of Perry and Bowyer; and faid the Aſſignee was in by Relation from the Tim 
of Bankruptcy, fo as to avoid all meſne Acts, but not ſo as to be actually inveſted 
with the very Property. Adjournatur. 1 | 
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that Time. And if the Certificate of the Commiſſioners do not mention the 
Party to have-firlt. become a Bankrupt after that Time, it ought to be diſallowed for 


that Cauſe: But it is however thought fit and agreed, that before the Certificate 


be diſallowed, ſome Proof ben made. , b fps of the Party's being a Bank- 
rupt before that Time. | 

2dly, That 'there ought to be a Certificate of the Allowance or Diſallowance 
made upon the Refetence, and that remitted to the Lord Keeper. - - ' ., * 

2dly, That the Act having impowered the Judges to determine erent, c. there 
1s by mplication a Power given them to examine Witnefles viva voce, and that the 
aid Method: be taken where Witneſſes are to be had; but where there are nd 
Witneſſes, that the Copies of Affidavits filed in C hancery and ſworn before 4 
Maſter extraordinary be received and read; and that Ai 1 before the! 


Judges, to whom the Matter is referred, may be read. 


4thly, That the Judges make out ſummons for Wiineſies.” 

* ;thly, That the r Clauſe in the Act extends to thoſe that were -Bankewp ts 
before the 10th of March 1705. againſt whom there were Commiſſions then ſed. 
out and ſubſiſting : If the Matters were determined and Commiſſion cloſed, or if 
ſuperſeded or repealed, or Commiſſioners all dead, unleſs the ſame were renewed 
or revived, or Procedendo s in reaſonable Time, viz. within Half a Year at leaſt; 
then not within this Clauſe, and the Certificate to be diane ed. 


See 1 Burn” 5 mat Title dee 


| Bargain ind Sale of Goods. 


Caloonei e, Briggs. Trin. 2 Ann. coram Holt C. . 4t N if 
prius at Guildhall. 


N Agreement was, that che Defendant ſhould ; y fo much TRE fx 
Months after the Bargain, the Plaintiff 9 Stock. The Plaintiff 
xt the ſame Time gave a Note to the Defendant to transfer the Stock, the De- 
fendant paying, Sc. Et per Holt C. J. If either Party would ſue upon this 
Agreement, t the Plaintiff, for not paying, or the Defendant for not transferring, 
the one muſt aver and prove a Transfer of a Tender, arid the other a Payment 
or a Tender ; for transferring in the firſt Bargain was a Condition precedent; and 
* tho! there be mutual Promiſes, yet if one thing be the Conſideration of the 
en there a Performance is neceſſary to be 5 unleſs a certain Day be 
pointed for Performance: 1 Saund. 319. If I fell you my Horſe for 10 /. 
if you will have the Horſe, I muſt have the Money, or, 5 I will have the Money, 
you muſt have the Horſe ; therefore he obliged the Plainriff either to * 
Transfer, or a Tender and Refuſal within che Tix Months: 


Langfort ale Adminittratris of Tiles. pal. 3 Ann. coram Holt C. 
FJ. At Niſi prius at Guildhall. 


HE Defendant, who was Adinitiftratrix to her late - Huſband, uſed to 
deal in Tea in his Lifetime, and bought four Tubs of the Plaintiff at fo 
much per Tub, one of which ſhe paid for and took away, leaving 50 J. in earneſt 
for the other three; and Holt Chief Juſtice' ruled, 1ſt, That the Huſband was 


liable upon the Wife s Contract, becauſe they cohabited. 2dly, That notwith- 


1 u 8 
r — 


HA T the a Claas of the Aer Anden to wc as mal bitt Reſolutions of the Judges 
© become Bankrupt after the 22th Day of June 7706. who are under- upon the Statute 4 & 5 
55 to ) be thoſe againſt whom no Commiſſion of 2 was ſued out before 


| 


Ann, againſt Frauds com- 
mitted by Bankrupts. 


(a) 

Hob. 88. Holt 663. S. C. 
Poph. 198. Where one 
Thing is to be the Conſi- 
deration of the other, tho” 
there be mutual Promiſes; 
Performance muſt be a- 
verred, 

Poſt, 171, 152. Raym, 
188. Sid. 423. 1 Vent. 
147. Lev. 274. Mod. 
Caſes, &c. 42. i Saund. 


319, 20. 
N 11g 


(2) 
Earnef only binds the 


Bargain, and on Default 


in the Vendee, Vendor 


may ſell to another. Poſt. 


116, 118. Mod. Caſes 


147. 1 Keb. 337. Allen 
61. 1 Mod. 9, 124. 1 


ſtanding the Earneſt, the Money muſt be paid _ fetching away the Goods, Sid. . Vent. 


dly. That Earneſt only 42, ent; 155. 8. C. 
b binds 2 43 


od. 162, 529. Holt 


o 
1 
N 
1 
6 
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ed. S. C. Comb, 355. Judgment was entered-by. Nil dicit againſt both, 


. Wife. | Vide 1 Med. 8. Accor 
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binds the Bain and gives FRO Pariy a Right i to d but then à Demand 

without the Payment of the Money is void: - 4thly; That after Earn given the 

Vendor cannot ſell the Good to another, withput a Default in the Vendee; and 

therefore if the Vendee does not come and pay gel: take the Goods; the Vendor 

{! %0 --.* eg to go ahd requeſt him; and then if he does not come and pay, and take 
aa - away the Goods in convenient Time, the Agreement 5 is eee e is at Li 
berty to ſell them to "9 other Perſon,” ren 
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Nelthrop & Ux. verſus Anderſon. Mich. 4 W. & M. 1 R. 


a 1 

t Sid. my N by O VER by Baron and Feme, and the Plaintiffs ; RETIRE quad: cum Pall "54M F 
Baron and Feme ad damp- fuerunt, &c. the Defendant converted ad dampnum ipſorum; held naught after 
N. verdict; for the Poſſeſſion of the Wife is the Poſſeſion of her Huſband, and fo is 
34r. 2 Cro. 775, 2 Ld. the Property; ſo that the Converſion cannot be to he Damage of the Wife 
* 1209 . 1 Stran. but of the Huſband only. | 

VV. B. So in Treſpals for raking Goods. Ae 105. But if the Trover 

was before, the eg —_ they ny or N not join. 1 Vent. 260, 


I Sid. 172. 


4 * 


| Buckley 6 Collier. Mich, 4 W. & M. B. R. Rot. 20. 


4 Mod. 1 5 3 muſt H ARON and Feme declajed, That the Defendant being indebted to them 
_ Action alone for for Work done by the Wife, in making him a Peruke, he promiſed to pay 
2 _ Nebel and had not paid, ad * ipſorum, Fc. To this there was a frivolous Plea, and 

5 '; upon that a Demurrer. The Plaintiff cited 3 Cro. 205. 3 Cro. 61, 96. 1 Cre. 


leſs there be an expreſs 


Promiſe to the Wife. 438. But relied principally upon Burcbet's Caſe. Per Cur. Burcbel's Caſe 


Mod. Caſes, &c. 341. differs: there was an expreſs Promiſe to the Wife, and to that the Huſband 


5 war Par 28 RR i. aſſented by bringing an Action thereupon : But here is no expreſs Promiſe laid to 

ry * Wien * UF 4 49 the Wife; here is nothing but the Promiſe in Law, and that muſt be to the 
Huſband, who muſt have the Fruits of his Wife's Labour, for which he may 
bring a Quantum meruit : Alſo the Advantage of the Wife's Work ſhall not ſurvive 
to the Wife, but goes to the Executors of the Huſband ; for if the Wife dies, 
her Debts fall upon the Huſband; and therefore fo ſhall the Profits of her Trade 
to the Huſband's Executors. But this muſt be intended of Work done i during 
the Coverture, and not after. Judgment pro. Def. 


Carpenter verſus Fauſtin. Hill, 7 Win. 3. B. R. 


if f. be a in Eattod, a , CTION was brought againſt Baron and Feme — a Batte Ane by. the. 
re ye ey = A Wife; the Huſband was a Priſoner in the King's Bench arp the Action 
Wife, but Proceſs muſt be brought, and the Plaintiff delivered a Declaration, to. the Turnkey of the Priſon 
ſued out, and Wife arreſt-' againſt Huſband “ and Wife for this Battery; and upon Rules given to plead, 
1 * 4 Wife taken in Exe- 
„ 1g cution. Sir Bartholomew Shower moved that this was irregular; for upon Delive- 
LE. N ry of the Declaration, the Huſband ſhould have filed Common Bail for him and 
his Wife; or ſhould have made an Attorney for him and his Wife, who ſhould, 
have appeared for them: Er per Holt C. J. The Plaintiff ought to have ſued 
> out Proceſs againſt the Huſband and Wife, and the Sheriff ſhould have returned 
2 Keb. 355. Far. 10. a Non eft Invenius for the Huſband, and a Cepi corpus. for the, Wife; and then 
: bis. PRA 44 bo Mod, 8, upon Common Bail filed for. her, there m ht be Judgment againſt both: It was 
155 5 objected, If there be Proceſs againſt Tor and Pane, and Ma eft Tnventus for: 


Baron and Feme, Baron 


ſhall give a Bail-Bond, or the Baron, and a Cepi as to che? Femme, ſhe ſhall be diſchatged. Vide 2 Cro. 4454 
file Bail for both. - 1 To which Holl anſwered, No; ſhe ſhall nét be diſcharged but upon Common 
Lev. 1, $1. 1 Keb. 189. Bail, and then new Proceſs ſhall Li againſt the Baron with an Tdem dies given. 


And becauſe no Bail Was entered for the 
Wife 


2 Keb. 442. 
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all gi bl 
Wife, ind mad put ie Bail for both); but if one bring ati Action againſt the Huf 
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Chamberlain ver/izs Hewſon. Hill. 7 Will. 3. B. R. i Ld. Raym. 7372 


RS. Hewſon, the Wife of Colonel Hewſon; ſued Mrs. Chamberlain in the 5 Mod. 65 Huſband may 
Spiritual Court for Adultery with her Huſband; and obtained a Sentence N Coſts adjudged to 
againſt her and Coſts; Colonel Hewſon releaſed theſe Coſts to Mrs. Chamberlain, © dirs; 0 * 10 Pe 
notwithſtanding which, Mrs. Hewſon proſecuted her in Court Chriſtian for the Separation and Alimon 1 
Coſts; Upon which it was moved here for à Prohibition. And it was urged allowed: 2 Roll. Abr. 
contra, That the principal Matter was of Eccleſiaſtical Conuzance, and that they 402. pl. 3. Moor 665. 
ought not to be ee to determine a Matter which is incident and neceſſary: 1 016 Not 1.72 h 
Et per Holt. C. J. If a Feme Covert ſue another in the Spiritual Court for In- 8.8 El. 906 e 
continence with her Huſband, and recover 10 J. Coſts; and the Huſband releaſe Ab. 293. pl. 300. pl, 10. 
them, ſhe is by this barred: So it is if Huſband arid Wife be divorced a Menſa & Caſes B. R. 89, S. C. Holt 
Moro, and a Legacy is left to the Wife, and the Huſhand releaſe it; ſhe is thereby 7250 Cro. Car: 222. 5 
barred; for the a e continues, and the Huſband hath all her Right; but if 
the Huſband and Wife be divorced a Menſa & Thoro, and the Wife has her Ali- 
mony, and ſues for Defamation or other Injury, and there has Coſts, and the 
Huſband. releaſes 75 this: ſhall not bar the Wife, for theſe Coſts come in lieu 
of what he hath * ſpent out of her Alimony, which is a ſeparate Maintenance, P. 116 
and not in the Power of her Huſband. 5V! 8 


4 e 
8 — 


f 
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ASSUMPSI 7 for Wages and Money lent ; on Non Aſumpfit the Defen- Divorce dd Comb. 
dant proved ſhe was married; and her Huſband alive in France: The Jury 402. Poſt 646. 1 Ld, 

found for the Plaintiff; upgn which, as a Verdict againſt Evidence, ſhe moved Raym. 147. S. C. 

for a new Trial, but *twas denied; for it ſhall be intended ſhe was divorced : 

Beſides, the Huſband is an Alien Enemy, and in that Caſe why is not his Wife 

chargeable as a Feme © ſole, as much as if he had abjured or been baniſhed: 

Which was the Caſe of the Lady Belknap and Weyland, Co. Lit. 132. b. 133-4. 


x FE - + $62 3:43:33 10 F If FD 's (9534 1 q $9 be # $6.00 72 i Me (4 WS ma Bo $3 a ad p A 5 

Todd verſus Stoakes: Mich: 8 W. 3. coram Holt C. J. As Niſi prius 

„114111 ; at Guildhall. 1 Ld Raym. 444. 18. C. 11 1 541 73) 
(Barn ITE 347 M4 v8 tre? 4:17 


HE Plaintiff was an Apothecary, and ſerved. the Defendant's Wife wich zyife ph, 71 4 
1 Phylick, cho lived ſeparate from her Huſband, and had a ſeparate Allowance Huſband, ee ae oo 
of 201, per Annum: Et per Holt C. J. If Baton and Feme ſeparate by Conſent; Separation by Conſent, 
and ſhe has a feparate Allowance, tis unreaſonable ſhe ſhould have it * her with ſeparate Allowance. 
Power to charge him 3 and it is not to be preſumed, but I radeſmen that de] with Ter. 5. 6 Mod. 147, 
h | bs n > ys, 4.2) 1 T0 $2 get.» N 1 144 167. 1 Mod. 9. 124. KEE 
er truſt her on her on Credit, and not on the Credit of. her Huſband, and a 1 gid. „5 
perſonal Notice is not neceſſary; *tis ſufficient that it be publick and commonly 42, 71. 1 Keb 69. S. C. 
6 e e enraged AT"; 5 OS 
Woodyer verſus Greſham: | Mich. 9 Will. 3. rene e cnns = 
241-4 354 197 373 YR Harili "28 1155 FIDDLE JOT 250354 1 [> anne . 1 7 ) 1 5 12 
UDGMENT was recovered by a Feme ple, who after married, and her Huf- Carth. 30, 415. 1.89. 
band and ſhe ſued a Scire faciat, and had an Award of Execution but before 337. 1 Rol. Abr. 351, 
Execution executed the Wife died; The Huſband ſued out a new Sire ſacins; to 5 3 F 
which it was demurred: Shower, objected,” that the Award on the firſt ire facias jud . N. 
bay WP" 1 On 1 : | Judgment recovered by the 
made no Alteration, for the Execution ſtill muſt be grounded on the fixſt Judgment, Feme while 


| a | ſole and after 
and not upon the Award, and that this being a C boſe en Achionmuſt go to the Ad mini- Execution awarded Feme 
ſtrator of the Wife, and not the ſurviving 


| uſband. Be per Nel C. J. This Caſe binn, it furvivesto theHuſ- 
differs not from the Caſe of Obrian and Ram, which was in this Court, Mich. 3 Fac. 2. _ + 5 4.8 Ws Ws 
Ret, 192. Judgment was recovered againſt a me ſole, who after married; a Scire 208, 519 8 ©. Shin. 682. 
facias Comb 102, 103, 455. 3 | 
Salk, 63. Holt 101. a 


74 


Baron Hip Feme: "i 
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P. 117 ae. was ſued out! againſt the Huſband's and Wife, and Judgment: quod / 
Moor 761. Pl. 1056. 4 Habeat'* executionem ip cn Huſband and Wife, de 4-bito d danpnis prodin..” 
Mod. 189, 199. Infra. After this Award; and re Execution, executed, the Wife died, and after her | 
Lut. 672. Cro. Jac. 323. Death a new Seins facits wit iſſued againit 4he Huſband, anch he was theld.charge- 
ons. 1925 232. 2 Ven. able; which proves that the Award or; Judgrnent quod as executio ob tlie Sore. | 
* facias, makes a plain Alteration; for 1 rene ſurviving vor not been liable 

upon the firſt Judgment on By!n ame; repſon, the Award, upon the Scire 
44% is r in the Halbandd = mall rive, 18 or it is but burn = far 
bane mo __ in tl. e _ Meaſure he may be charged. 


* 8 
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8. C. Fs 45 1104. SSUMP 8 7 quod cam Pepe Babe Ts Wer ifs Nur 4% Exe. 
Caſes, &c. 341. Huſband = cutrici A. in decem libris pro arreragiis redaitus, & in Confideratione quod irſe 
of Feme 8 1 queren conceſſiſſet ej ulterierem diem pro ſeluticue inde, idem Defendens pre ed, querents 
non Op . 195 promifiſſet ſolvere Ciflas decem libras, Ac. Verdict on Nen Aſumpht” pro 172 
Promiſe, Huſband may And now it was objected, that the Wie was not joined, and that ſhe is an Exe- 

bring the Action without trix and may ſurvive, and the Money will be Aſſets, and her Life'muſt be aver- 
joining the Wife. 2Cro. red. Vide Yelv. 84. Et per Cur. That is true; And further, if before Reco- 
"win A ogra p Feb. g 360. very the Huſband had died, ſhe had been reſtored to her Actien for the Arrears, 

1 Brown. 205. Caſes B. N. for that Duty was not extinguiſhed by the new Promiſe: On the other Side, if 
207. the Wife had died, the Huſband coutd not have ſued, which i is the Reaſon her 

Life muſt be averred ; but notwithſtanding all this, the Action is well brought 

without joining the Wife, becauſe ſhe was not privy” to this Contract, and the 
Hufband was to receive the Money, and might releafe it, the Adiminiftration be- 
ing devolved on him ; And the Recovery of the Huſband will amount to a De- 
vaſtavit, becauſe his Executor will be intitled to fue out Execution, and fo it 
differs from a 1 where the Action is A in the Name o the 


Huſband and Wife. e 1 1s 


z : : 
r » $ 4% - * 7 
'S 53 £4 } $..404 <4 2 Fi 


Me er Hat. 1 An. B. R. 


Far. 53. „01. Abr. AR ANT of Attorney was given to confek e to a Fime 
351. F. 1. G. 2. Mar- ſole who afterwards married. In this Caſe the Court gave Leave, not- 
riage revokes 2 Warrant withſtanding the Marriage, to enter Judgment, for that the Authority ſhall not be 
2 2 7 gl . 85 deemed to be revoked or countermanded, becauſe it is for the Huſband's Advan- 
Feme; Mliter if to her. tage; like a Grant of a Reverfion to a Feme ſole who matries before Attornment: 
Co. Lit. 3 10. a. Poſt 399. Yet the Tenant may attarn afterwards; Aliter, if a Feme ſole gives a Warrant of 
3 Mod. 186. Cumber. 242. Attorney and marries ; for that is to charge the Huſband. Ex motione Mr. King. 
1 Te: Contra Show; 91. and it ſeems as reaſonable he ſhould. be charged in this Cafe, as 
Show, - hs 4 15 rr ne 

nen 1 Rot. Air. 351. 5 ee. F. * 0. #, | 
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© pak hr * + Eheringto verſus Parive. Pal. 2 Ain coram Holt c 7 At Niſi 
prius at Guildhall. 2 Id. Raym. 1006. S. C. 


Wife's ob bind the N Co r for Goods ſold and delivered, the Evidence to charge the Defendant 
Hoſband from his preſum- was, that the Defendant's Wife bought the Goods to make her Clothes, and 
2 ef Ta 8 that they cohabited. On the other Side it was proved, the was very extravagant, 
forehand. 8 Sid. 113, and uſed to pawn her Clothes for M ey, and get Drink with the Money; That 
425. 6 Mod. 239, Allen ſhe had pawned one Suit that colt 7 J. 204. and being redeemed by the Huſ- 
61. Ante 116. 1 Lev. 4. band, gy them again for leſs; and that ſhe needed no Clothes when ſhe 
1 Sid, 229. 8. C. Holt bought theſe, and that the Defendant the laſt Time he paid the Plaintif, 
_ — F Ä Ef e e 
Notice of iti. Es per Holt C. J. 
—— wy dns he gives her Credie wherever he goes and 
muſt pay for Neceſlarics 


But 


F 


Baron and Feme, - 


K 


1 


_y 


But if ſhe runs away from her Huſband, he ſhall not be bound by any Con- Ante 113. Poſt 119, 2 
tract ſhe makes, 1 | Lev. 116, 1 Mod, 9, 124 
On the other Side, while they cohabit, the Huſband ſhall anſwer all Contrafs _— "hh * 4 Vent, 1, 
of hers for Neceſſaries: For his Aſſent ſhall be preſumed to all neceſſary Con- | 
tracts, upon the Account of cohabiting, unleſs the contrary appear. 


But if the contrary appear, as by the Warning in this ein there is tio Won 
for ſuch a Preſumption. And there was no Neceſſity in this Caſe, and Notice to 
the Servant was ſufficient, 


Alſo the Chief Juſtice ſaid, that if a Woman takes up Goods, as Silk for the If a Woman takes up Ma- 
Purpoſe, and pawns them before they are made into Clothes, the Huſband ſhall terials, and pawns them 
not pay for them; becauſe they never came to his Uſe : Otherwiſe if made up 1 — hue wp rnd 
and worn, and then pawned. liable, Pita. Debt. 41. 

33 , 4 8 Cro. ſac, 258, 
Warr verſus Huntly. Paſ. 2 Ann. coram Holt C. , At Niſi prius in 
| Middleſex. - | 


HE Caſe was, An ordinary Working man married a Woman of the like Money awed by he Wil 
Condition; and after Cohabitation for ſome Time the Huſband left her, living ſeparate, ſhall go to- 
and during his Abſence, the Wife worked; and this Action bein wards her Maintenance, 


brought 8 
for her Diet, twas held, that the Money ſhe earned ſhould go to hs her, F 


* Ruſſel & Ux. verſus Corne. Hill. 2 Ann. B. R. 2 Ld. Raym. 1031. P. 119 
a 8. Cos 


| (12) 
TR ESPASS and falſe Impriſonment, by Baron and Feme, per quod negotia 8. C. 6 Mod. 127, Holt 
demeflica of the Huſband reman/erunt infet1a ad grave dampnum ipſorum. After 999; 7 cr, 502. en 
Verdict for the Plaintiffs, it was objefted in Arreſt of Judgment, That here being quod negoria of the fiat. 
a ſpecial Damage laid to the Huſband, the Action ſhould have been brought by band infeta remanſer- 
him alone. But it washeld 5 becauſe Matter may be laid for Aggravation of #4 dampnum of both, held 


Damages, for which no Action would lie; as breaking his Houſe, and beating later Verdia Mat- 


his Daughter ; and yet Treſpaſs will not lie for beating his Daughter. p. 642, 4 el, be aid by way of 
And (REF ̃ Rogue,” me,, 


196. t / Ä Gd. a OO. OO 
* * * * = FP 2 * * Ame ver ys * 2 * , * 7 
180. 1 Keb. 787. 1 Stran. 61. " 12 | | 593, 594, 642 p | 
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Robinſon verſus Greinold. Paſ. 3 Ann. coram Holt C. J. At Niſi 
prius at Guildhall, 


| | 
H O' the Wife be ever ſo lewd, yet while ſhe cohabits with her Huſband, 8. C. 6 Mod? 5 Holt 
he is bound to find her Neceſſaries and pay for them; for he took her for %, Keb. 69, le. 1 
better for worſe; ſo if he runs away from her, or turns her away : But if ſhe goes "I 7 5 Mod . 
away from him, when ſuch ration becomes notorious, whoever gives her 129, Huſband not able 
Credit, does it at his Peril; for the Huſband is not liable, unleſs he takes her again; for Neceſlarie of the Wiſe 
for then it is as if a Woman had eloped at Common Law, ſhe thereby loſt her after Elopement notorious, 
Dower; but if ſhe came again, and the Huſband received her, the Right of Au b* 3 * 

Dwoer is revived. | Lev. 16. 2 Keb. 654 
Lit. Rep, 307. 1 Roll, 351. Co, Lit, 32. a. b. 


Haydon verſus Gould. 4 Julii, 9 Ang. At the Court of Delegates in 
 Serjeants Inn, Fleetſtreet. , 


1 | ( 14 ) 
NE had Iſſue three Daughters. Margaret, married to Richard Could; 2 by a mere Lay- 
Elizabeth who married Franklin ; and Rebecca who married Haydon ; Rebecca dn apes * es 4 - p 
180 J. in the Hands of Gould, and took his Bond payable to Franklin — — — 
for her Uſe ; Rebecca died, and Hoydes her Huſband took Adminiſtration: And Q. as to the Woman and 
now Richard Gould and his Wife ſued a Repeal upon this ion, That Re- Ilue. 1 Dany, 700, pl. 
becca and Haydon were never married ; and it appeared in Fact that they were *'- 


U Sabbatarians, 


1 
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"Baſtard. © 


Sabbatarians, and married by one of their Miniſters in a Sabbatarian Congrega- 
tion, and that they uſed the Form of the Common Prayer except the Ring ; and 
that they lived together as Man and Wife as long as the Woman lived, viz. ſeven 
'Years : On the other Hand it appeared, That the Miniſter was a mere Lay. 

man and not in Orders ; upon which the Letters of Adminiſtration were repeal- 
P. 120 ed, * and new Adminiſtration granted to Margaret Gould, &c. and now that 
Sentence upon an Appeal was affirmed hy the Delegates ; for Haydon demanding 
a2 Right due to him as Huſband, by the Eccleſiaſtical Law, mult prove himſelf 
 a'Huſband according to that Law, to intitle himſelf in this Caſe : And tho' 
perhaps it ſhould be fo, that the Wife who is the weaker Sex, or the Iſſue of this 
ae who are in no Fault, might intitle themſelves by ſuch Marriage to a 
temporal Right, yet the Huſband himſelf who is in Fault, ſhall never intitle 
himſelf by the mere Reputation of a Marriage, without Right. In this Caſe it 
was urged, That this Marriage was not a mere Nullity, becauſe by the Law of 
Nature the Contract was ſufficient; and tho' the poſitive Law ordains that 

Marriage ſhall be by the Prieſt, yet that makes ſuch a Marriage as this irregular 
only, but not void; unleſs the poſitive Law had gone on and ordained it ex- 
preſsly to be ſo, Vide Mo. 169, 170. Bradl. lib. 4.c. 8, 9. 3 Ja. 1. c. 5, 1g. 
But the Court ruled ut ſupra: And a Caſe was cited out of Swinb. where ſuch 
a Marriage was ruled void: And an Act of Parliament was made to confirm the 
Marriages contracted during the Uſurpation, viz. 13 Car. 2. c. 35. and the con- 
ſtant Form of pleading Marriage is, that it was per Preſbyterum Sacris Or- 
dinibus conſtitutum. | | 5 | | 


rn... 


A. * 


Baſtard. See 1 Burn's juſt. Title Ra 


Pride verſus The Earls of Bath and Montague. Hill. 6 Will. z. 
5 B. R. 


8.C 3 Lee, 4 Folt E 7 ECT ME N by Pride againſt the Earls of Bath and Montague; Pride the 
236. The Rule that F. Plaintiff made Title, as Heir to George Duke of "Albemarle, proving himſelf 


ſhall not be baſtardized the Son of one, who was Brother to the Duke, and that the Duke died without 
aſter his Death, holds only | 


in the Caſe of Baſtarg Iſſue. The Defendants gave Evidence, that Duke George, had Iſſue Duke 
eigne & Mulier puiſne. 3 Chriſtopher, who conveyed to him: Plaintiff gave Evidence that Duke Chriſtopher 
Lev. 340. 1 Brownl. 42. was a Baſtard, begotten of ſuch a Woman, who at the Time of her Marriage 


7 3 i _ pn 3 3. with the ſaid George Duke of Albemar/e, was married to another Man, who was 


Spiritual Court cannot then and yet living. Upon this it was objected, That“ ſince Duke George and 
give Sentence to annul this Woman lived together as Man and Wife, and were now dead, the Plaintiff 
Marriage after Parties are could not be admitted to baſtardize the Iſſue, who was dead alſo; and who, 


dead, becauſe they proceed during his whole Life, was reputed and taken to be the legitimate Son of the 
only pro Salute Anime, 


> Gale.. £48. Fic. Robar- Duke, and ſtyled by the Duke himſelf in his Deed of Settlement, and his laſt 
dy 18. Br. Raſt. 43, 1 Will and Teſtament, his Son and Heir; Et quod juſtum non eſt aliquem poſt mortem 
Roll. Abr. 340. facere baſtardum. The Court held this true of ſuch a Baſtard as is meant by Lit. 
* P. 121 in his Caſe of Baſtard eigne and mulier puiſne, i. e. ſuch a Baſtard as is born before 
| the Eſpouſals of a Father and Mother who marry afterwards ; and ſaid the Rule 
extended only to that Caſe. If H. marries a Woman, and that Woman marries 
again, living H. the laſt Marriage is void without any Divorce; and the Jury 
| ſhall try the Fact which proves it no Marriage: And the Reaſon, why the Spiri- 
tual Court cannot give Sentence to annul a Marriage after the Death of the 
Parties is, becauſe the Sentence is given only pro ſalute Anime, and then 

*tis too late. 5 x : 


Rex verſus Barebaker. 


Poſt 478. S. C. 1 Sid. 222. RD E R of Juſtices. to pay f much Money by Week, tl the Child is 


Order to pay, &c. till the Tos "ks "a e | "i 
Child mall be 14 Years fourteen Years of Age, is naught ; for theJuſtices have no Power but to 


old, is ill. 1 Vent. 336. demnify the Pariſh ; and that is only to oblige him to maintain the Child as long 
1 Mod. 20. Black. 234. as it is or may be chargeable. 


Set. and Rem, 145. ; I | Wood's 
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Moods Caf. Mich. 10 Will. 3. B. R. 5 
Baſtard born in B. pending 


Woman big with Child was removed by Order of two Juſtices from A. to an illegal Order of Remo- 
B. and was there brought to Bed; B. appealed, and on the Appeal, the val of the Mother from 
Woman was ſent back to 4. Et per Curiam: So ought the Child; for all was ſuſpend- A. to B. (which is after 


ed by the Appeal : And now the Mother's Right of ſettling upon B. is avoid- reverſed) is ſettled in A. 


wh Poſt 474, 485, 528. 532 
ed 4b initio. . 8 | 8 $326 


and Ren, 147. 


Inter Inhabitan. Paroch. Weſtbury & Coſtham. Trin. 3 Ann. B. R. 
| | (4) 

A Poor Woman with Child being unmarried, was by Order of two Juſtices Mod. Cafes 213. 2 Salk, 
removed from Weſtbury in Wilts to Coſt ham, and brought to Bed there: 7% 532. 

Coltham appealed at the next Seſſions, and the Order was reverſed : Afterwards, | 

by Order of two Juſtices, the Child was ſent to Coſtbam: they appealed, and the 

Order was confirmed. At laſt all was removed into B. R. Et per Cur. The 

Birth at Coſtbam did not ſettle the Child there, becauſe it was under an illegal 

Order procured by Weſtbury, which * Order being reverſed, the Matter is no more * P. 122 

than this, that they unjuſtly procured the Woman to go thither. 


Regina ver/us Murrey. Mich. 3 Ann. B. R. 


PON a ſpecial Order of Seſſions the Queſtion was, If the Huſband be If H. be ak LIE during 

ultra: mare, and during the Time the Wife be got with Child, whether the whole Time of his 
this Child be a Baſtard within the 18 of Elizabeth, cap. 3. ? Et per Cur. If Wiſes going with Child, 
the Huſband was out of the four Seas during all the Time of the Wife's going otherwiſe not. Pot“ 0 
with Child, the Child is a Baſtard ; but if he were here at all within the Time, 483. Co. Lit. 244. a. Br. 
it is legitimate, and no Baſtard. And becaufe it did not appear by the Order Baſtardy, 20, 21. 


that the Huſband was abſent all the Time, the Order was quaſhed. 


Regina ver ſus Weſton. Trin. 4 Ann. B. R. 2 Ld. Raym. 1197. 


HE Defendant being adjudged the Father of a Baſtard by two Juſtices, Money may bo ondered to 
Exception was taken to the Order. iſt, That he was ordered to pay ſo much rx wh Overſeers, 

weekly to the Overſeers of the Poor; Sed non alloc. For as before the Inſtitution Ren 1 155 hs M008 

of Overſeers, the Juſtices might in theſe Caſes order the Money to be paid to two : "7 

or three of the Inhabitants, ſo now they may to the Overſeers. The ſecond 

Exception was, That it was ſaid, we the ſaid two Juſtices doth adjudge, Sc. which 

is the Singular inſtead of da; and 1 Cro. 489, was cited to make this good. That Order quaſhed becauſe the 

was an Indictment on the 3 H. 7. c. 2. againſt Fulwood and others, qued ipſi cepit Words of Adjudication 

for ceperunt. But the Roll of that Caſe. being ſearched, which is in Hill. 13. Car. per inſtead of ch F ar 

i. Rot. 24. inter placita coron. the Indictment was ceperunt and not cepit; where- 88 5 

fore this Order was quaſhed. Note; this Cauſe came into Court Paſ. 4 Ann. by 

Habeas Corpus; and the Caſe was that Weſton had appealed to the Seſſions where the 

Order was confirmed, and he committed for not paying the Money ordered : 2 

And Mr. King took this Exception to the Return of the Habeas Corpus, viz. By 18 ELz. e. 3. Seſſions 

That the Seſſions ſhould have proceeded againſt him upon his Recognizance. Ef mult proceed on Recogni- 

per Holt Chief Juſtice, If they proceed on the 18 Eliz. the Seſſions has no Power to ond; By 3 Car, 1. may 

commit, but to proceed on his Recognizance : But if on the 3 Car. i. the Sefſi- . * 

ons may commit, as the two Juſtices might have done; that is, unleſs the Party 

put in Security to perform the Order, or to appear at the next Seſſions. 


— 


Inter the Pariſhes of St. George and St. Margaret, Weſtminſter. Mich. P. 123 

N N N | | 5 Ann. B. R. Pts ; 4 $ | 4 F ( 7 ) l 
PONa ur: Order of Seſſions, wherein the Fact was ſtated for the hwy * N ”_ = 4 
Opinionof the Court, the Caſe was, That H. was divorced à Menſa & Thoro, hall be taken to be a Baf- 
and afterwards his Wife lived with one Ellis in Adultery, in the Pariſh of St. tard ; otherwiſe after vo- 
luntary. Separation, un- 


leſs found that the Husband had no Acceſs. Ante 122. Co. Lit. 2 35+ a. Black. 23). S. C. Set. and Rem. 154. Rep. A. Q 105 
ä „ Gile's 


—_— 


Bills of Exchange. 

Giles, and had ſeveral Children called Ellis, and regiſtred as his. E- per Cur. 
When a Woman is ſeparated from her Huſband by ſuch a Divorce, the Children 
ſhe has during the Separation, are Baftards ; for we will intend a due Obedience 
to the Sentence, unleſs the contrary he ſhewed ; but if Baron and Feme without 
Sentence part and live ſeparate, the Children ſhall be taken to be 5 0 50 and 
ſo deemed till the contrary be proved; for Acceſs ſhall be intended: But if a 
ſpecial Verdict find the Man had no Acceſs, it is a Baſtard; and ſo was the 
Opinion of my Lord Hale in the Caſe of Dickens and Collins. 


Inter the Pariſh of Budworth and Townſhip of Dumply in Lance, Hill. 


AK 
6&5. 3 | 5 1 
Black. 238. S. O. Sett. P ON an Order made thirty Years ago, on the Pariſh of Badworib, for 
and Rem. 157. Order for U. Maintenance of a Baſtard-Child, born in the Townſhip of Nether Dumply 
termine the Settlement of Within that Pariſh, which Order was now removed before the Court by Certiorari: 


_ a Baſtard, It was held, - 

\. 1ſt, That an Order made upon the Overſeers of any Pariſh by two Juſtices, 
for raiſing a Sum towards the Maintenance of a Baſtard or poor Perſon, does 
not determine the Settlement of that Perſon in that Pariſh ; for the Right of 

3 Settlement is not conteſted but preſumed. 5 
Statute 13 & 14 Car. - „ 2dly, That the Clauſe in the Statute of the 13 & 14 Car. 2. c. 12. which pro- 
IE 3 bor, not vides that diſtin, Townſhips of large Pariſhes in che Northern Counties, ſhall 
e e ee on Ry reſpectively provide for their Poor, under the Penalty mentioned in the 43 Eliz. 

c. 2. muſt be underſtood with reſpect to the Maintenance of poor and impotent 
Perſons, and not with reſpect to Baſtards who are provided for by other Statutes: 

But if a Baſtard be grown up, and by Accident grows impotent, he may be re- 

lieved as a poor Perſon within that Statute, N 


* P. 124 Regina verſus Odam, Mich. 12 Ann. B. R. 


(9) | 
Juſtices may order Pay- RD E R for Maintenance of a Baſtard-Child was excepted to by Mr. 
ment of a Sum in groſs. 


| Page, becauſe the Defendant is upon Sight of the Order to pay 9 J. in groſs, 
30. Ante 325 Black. and after that ſo much weekly. ZE! Dy the Statute the Juſtices are to 
241. 8. C. Sett. and Rem. take Order for Relief of the Pariſh, and keeping of the Child, by Payment of Money 
258. weekly, or other Suſtentation; and this may be only Indemnifying the Pariſh for 
Money laid out before the reputed Father was found. | Ne 


s 
—- — 
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Bills of Exchange. 


Clark verſus Mundal. 3 W. & M. ceram Holt C. J. At Niſi prius 
at Guildhall . 


A. gives 8 HA Bill of J. Having a Bill of Exchange payable to him, and he being indebted to B. in a 
Exchange on C. in Pay- Sum of Money, ſends and indorſes this Bill to B. Afterwards B. brought 
ne page whe on 11 dt. Aſumpfit againſt 4. for the Money, and on Nen Aſumpft A. gave in Evidence 
ou Nan Acfumpft, unleſs This Bill of Exchange indorſed, and that it had lain fo Jong in B. s Hands after 
pſit, unleſs * | ; : N , 
paid. Far. 139. Show, it was payable, and reckoned it as Money paid and in his Hands; but it was 
156, Mod. Caſes 36. 2 diſallowed ; for a Bill ſhall never go in diſcharge of a precedent Debt, except it 


Salk. 442. 3 Salk. 68. be Part of the Contract that it ſhould be fo. If A. ſells Goods to B. and B. is 


S8. C. Caſes B. R. 203. 


J- to give a Bill in Satisfaction, B. is diſcharged though the Bill is never paid, for 
= 2 * 2+ TI the Bill is Payment: But otherwiſe a Bill ſhould never diſcharge a precedent 
Debt or Contract; but if Part be received, it ſhall be only a Diſcharge of the 

old Debt for ſo much, | Al N 


Hodges 


| gd it accepted; but! the 


badete: Pur that being, amireed, his Menden te 
_ vant to Clark, whaſe; _— 


L295 10 I Jed 07 betete: 25 18844 * OSD gw I 10 * 
— 40 ; | 
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"Bills of Exchange. 


Hodges 


wonſls Steward, Paſch. 3 W. & M. B. R. 1 IL. Rayne 181. F. 184 


8. Caſe cited. 
N an Action on the Caſe on an inland Bill, of Exchange brought by the In- 3 Salk. 66.8 8. 0. Ske in. 
dorſee againſt | the Dr awer, theſe following Points Were reſolved. 41346. Ci mb. 204. Caſe 


it, A Difference, Was 41 between a 5 payable to J. S. or Bearer, and J. B. R:36. Bill payable 


S. or, Order; ab ATA a Bill pa No oe * 0 J. S. 9 95 poke 17 not 2 gnable by the Contract 3 — 
ſo ag £0. enable the Indo king an A the Drawer refuſe to pay, be- Drawer. 3 Lev. 299. 
cauſe thexe is Fj ſuch Authority given to roy Patty by the firſt Contract, and the 6 Mod 36, 37. © 3 Mol. 
Effect to is only t to diſchat arge 1255 Drawer, if he pays ir to tlie Bearer, t ugh he 86. Moll. L. 2. c. 10. 
comes to it by Trover, Theft, or otherwiſe. But when the Bill is payable to J. 
8. or Order, there an expreſs Power is See Party to aſſign, and the In- 
dorſee may maintain an Ac ion. 
2dly, Tho an Aſſignment of a Bill per hie to J. 8. or Bearer, be no good But ſuch Affgnment 
Aſſignment to charge the Drawer; with an H ction on the Bill; yet it is a good 133: Show, 125. Poſt 
Bill between the I ſor and Indorſee, and the Indorſor is liable 0 an Action for eee by | —_ Oy 
the Money; for the Indorſement is in Nature of a new Bat. -.: 55 


zaͤly, It being objected, That in this Caſe there was no Averment of the De. Drawing a Bill makes. 


fendant's being a Merchant. It was anſwered by the Court, that the Drawing the Merchant to that Purpoſe, 


2 Vent. 295, 410. 


4 


Bill was a ſufficient Merchandizing and Negotiating to this Purpoſe. 


Athly, The Plaintiff declared on a 1] pecial Cuitom in London, for the Bearer to Canth. 83. 23. 
have this Action. To which the Dekendant 0 emurred, without traverſing the 2 Vent. 292. 1 Ley 95 
Cuſtom; ſo that he confeſſed it, whereas in Truth; there was no ſuch Cuſtotn ; ; — -oþ ”—_ Jue.” 36 
and the Court was of Opinion that for this Reaſon, Judgment ſhould be given * 
for the Plaintiff; for tho the Caurt is to take Notice of the Law of Merchants, 
as Part of the Law of England; yet they cannot take Notice of the Cuſtom of Poſt Lon. Mod Caſes 74 
particular Places and the Cuſtom in the Declaration being ſufficient to main- 1 | 
1 2 and that: og confeſſed, * had ae Nen againſt 17 4 | 1 ; 
1 i 3h 4, 11441 3* , i Wy 
5thly,/ Twas held r a N Trdeditat Aſumphi. will not 1 on a Bill of Gesellen; will 
| Exchange for want of a Conſideration, for it is but an Evidence of a Promiſe to _ lie on a Bill of Ex- 


pay, which is but a Nudum paltum; and therefore he muſt either bring a Special change. 1 Vent 152: 


Action on dhe Cuſtom of Merchants, or elle a general i e r 


Drawer for Money received to his Uſe. Judgment pro Aurr. der l: 822. 


Neta. If a promiſſory Note be made to J. S. and Bearer, the Bearer cannot PREY an Adlon 
cn this Note in his own Name, but he may, in the Name of the Principal ; And the bare 
Poſleflion of the, Not ote is, for that Purpoſe, a ſufficient Authority. Nieholſon- verſus Sedgwick. 


Hill. 1696. 7 This Mera is copied from a MSS. Rep. of Judge Blencowe. 1: Ld. 
Raym, 180. 8. * 


and; ox T Yo a wm boi 1 b Hünisld III EN d 1 tie i = 

en ves; a Hal, n. Will. 4. B. R. 7» : did Raga 145. 5: * P. en e 
S118 eh, 05 8. .in nes rd. 10 mee. CITY CEP 
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Y he Clan No ew had are two joint Traders, a ao 2 of 'R . 
a Bill drawn on both for him and Partner; it binds both, if it concerns the two Partners by one, 
Trade; _otherwiſeif! it cohcerns the Me er only in a diſtinct Intereſt and Reſpect. n 


joint Trade. 5 Mod. 398. 


fa „ i . 4 5 10 Oo Kel 278: = 83 9%) 15 93 4 * Ss + 6 Mod. 36. 2 Salk. 442. 
922941 fs te Jt 41  VIIETSM90 For 50 9 J v1 13 
: ; "> * IA 5 N ; * 31 | Dre Ss "= \s C; ; ( 4 _ 
CLARK having d ay: OR: a Name Blank Indorſement, does 


22 leaving a vacant Space above, and ſends it to J. S. his Friend, who not actually transfer the 
Money not being ul Clark Pe an . Ipdebilatus 2 without ſome 


A ſüumpſit againſt the Acceptor; it Was, ed on E e, that the Pro- further Act. Poſt 128, 
perty was transferted 10 J. S. Et per Holt C. J. J. 8. 15175 it in "Kos Power to a& FFB. 

8 ill — If be fled I. 77 \Q/ 
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Bine of krchange. 


Adonymoeus. Mich. 10 Will. 3. coram Hot CF. 1. Nig- Prius 
at Guildhall, 


(s ; 
1 oy, an Bl "A EM Bill Fapsdie to AJ. of L Bearer, being 6 725 to A. and! loft, was found by 
finding it, but not againſt a Stranger, who transferred it to C. for a valuable Confideration ; . ot — 


his Aſlignee. Poſt 128, new Bill in his own Name. Et per Holt C. J. ls; may have'Troyer' aw the 
would 


284. _ Cro. El. 723. Stranger who found the Bill, for he had no Title, thou hk the Pay ment to Hl 
Cro. Car. 2 "Har wr — have Federated the Bank b t A. cannot abr 780 6 484 dinſt C. by Reaſon 


. 1 £4 1 of the Courſe of 13 which s a er in ka Ann 


145 578 


See or Bearer. Ih 


8 T Vo 31 0 
Anonymous Mich. 10 wilt: = coram „en 0. 5. n Nif Prius. at 

| 3 | Ss , Guildhall. WILEY 39 # ri A | 
ledorſris Mals contin 9 Bil of Fruit being tilde pryabbls _ Ace mY indonſs i ir to B. 


Default of Drawer. Vide 1 B. cannot ſue A. unleſs he firſt Endelwoun to find but che firſt Prawer to 
infra Harry verſus Perritt l it of him; for the Indorſer is only a Warrahtor for the! Payment of che 
cont. Poſt. 233. Show. Drawer, arid therefore liable ud on his Default and ſueh Endearour: muſt be 


" Rep. 319. Poſt. 127. 1 7 
pl. 9. 3 Mod. 86. ſet forth in the Declatarion. 3870 | 81 


$5461 1 ads WY To Yo ep 5 ERW II 4 
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At Common Law Drawer " Bill was Seda: on butor payable | in tliree Day dutor brokt, the Peron to 
vas not chargeable unleſs. N whom it was payable kept the Bill 1* himfour Years, and then brought 
he had Notice of Drawee'. Hun pßt agrinſt the Drawer: Er per gen C. J. MWben one draws 4 Bill of x- 
ent Time. Poſt. pl. 9. Change; he biete himſelf the anten if the Perſon on whom it Was drawn 
Show. Rep. 319. 1 Lill. refuſes either to accept or pay: Let chat is with this Limitation, that if the Bill 
nme ..... Pad in convenient Time, the Perſon to whom it is payable mall give the 
Drawer Notice thereof; for otherwiſe the Law will imply the Bill paid, becaliſe 
there is a Traft between the Parties, and it may judicial 20 Commerce if a 
Bill may riſe up to charge the Drawer at any iftance af Time; when, in 
the mean Time all Reckoninps and CO g panini berweeh che Drauer 


Dn e. 3 1 5 
g 1915 N IL 121690 un e of rr 23 910 wn & 47 
12G omsri wo id ui 201 
1 Jacklaß veel igel. 10 „ Wm. vm B: R. „ 30s 8. Ne 
Promiſe to pa 3 
ace. bitte alter he Day HE Plaintiff declared on a Bill of Exchange drawn by 7. 8. on the „ | 


. 5 Mod. 367. Carth. . I dantydatedib 25th off March 16 ablsaMornth afte thaype/?cz 
27. 8. C. Caſes B. R. {ill 27th of April, = he Bag * R e 1 —.— to pay 
„„ it Grad tenorem bille pred. Ar Via for the Plaintiff on Nor A umg., 75 
its movediin Arreſtſof Judgment that this Manger of declaring was Py” 

Poſt 129. pl. 11. it being impaffiple to -pay /ecundym. neren Hille ut the Time, of the Prom: 
de per Dur. Wittere the Time of Payment put de derer of dhe Bil, 
te Acceptance 5 be only K the 5 and hk, he was ſo a = » 

romiſe to ey pſec em t. is no more |! 

bY than of ts to pay Mo * My _ it is 12 to declare in 


eee eee Fed e ery, u Kaen Is 5 V4 


. alva! 
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to be to charge In- 
dorſor of a Bill of Ex» 1 


cy, n ihc ö 


Ante 126. pl. 6. deen whom it was drawn, chat he refuſed to pay it, or cle che he 


ſought 


7 FO OO TINT "OT OI OT oY 8 * „ 


Big of Exchange Es | 


r — mW * — 


T_T IEG” — 


hn * and could 995 find Um for otherwiſe * he NP * to the 10. P. 128 

gorlor- zdly, That this was done in convenient Time; for if they ſtand and are Ante 127. pl. 7. 
felponſible a convenient Time after the Aſſignment; and no demand made, the In- 

dorſee ſhall not charge the Indorſor. The Time for foreign pp ** is three Days, 

and no Allowance i& to be made for Sundays and Serjeant Merit b. 

cited a Caſe of one Tracy, who ſtood à Week after the e and the In- 

dorſee loſt his Money: which Hol! Chief Juſtice thought was too ſtrait ; but ſuch ; 
Matters muſt be left to the Jury. Athly, It is a Queſtion whether Notice mo If a Bill 5 . with 
be given, or no; but tis fair to give Notice. Sthly, That the Demand nd the Name only, it may 
proved ſubſequent to the Indorſement; for if it was precedenr, he could ad ag, be filled up by the In- 


ſ gu- 
der vant to the Indorſor; and ſo the Demand Was inſufficient to charge the Indorſor. a denten 1 a= . 


6thly, 1 a' Man faderks. his Name upon the Back of a Bill Blank, he puts it. in. ſor, or an Acquittance. 
the Power of the Indorſee to make what Uſe of it he will, and he may uſe it as 80 it is though, Nac 4 
an Acquittance to diſcharge tlie Bill, or as an Aſſignment to charge the Indorſor. a 888 Ante 12 
7thly, In Caſes of Bills purchaſed at a Diſcount, this is the Difference; if it be 47 4. 

Bill payable to 4 or Bearer, tis an abſolute Purchaſe; but if to 4. or Order, 


and it is indorſed Blank, and filled up with an Aſlignment, the Indarfor maſt + 4 


warrant it as much as if there had been no Diſcount, | 5 


een, bertel Checlinan. Mich 11 Will. 3. B. R. 1 Ld. Raym 
$93) I . 8. C. 6 ie a t 1 s | Bir T2 1671: Java A 


wat 1 511. 8 1 ug 0 m e "wr bye 


\LAINTIBEF FUL naBillef Exchang ee 2 ſhewing Beide | 


that the Party on whom i 1c Was drawn, ref to pay y-at; Per guad onerabilis, n is good ot 3 


devenit, Ac. but laid no expreſs Promiſe: He alſo lad an Tudebitaths Aung. Jeb expreſs Projnile. 
and a Quantum meruit. There was Judgment by Default, anda Wit of Inquiry, . 3 Mo 4 
and now Cartbew moved in Arreſt of Pete Mex that he has: ſet forth the Cuſtom, Cro Jac. 44 Cumber, 32. 
but has not. declared on an ex preſs Promiſe; and he argued that it is not enough Bend. 59. . IS 


to ſet forth a Contract for Goods, iratione-cujus the Defendant: became indebted, wel 1 


&c. nor a Submiſſion to an 3 ratione, c. And chat without alledging aan Li 
expreſs Promiſe, it muiſt he taken for a mert Action of Deceit upon the War- ; 
ranty, to which the proper Anſwer is Non-Cul. and then it cannot be joined with 


the Indebitatus Aſſumpfit and Quantum menuit. Hide Hard. 486. Hob. 180. 2 


Keb. 695. Win. 24. 1 Cro. 302. 1 Ko. 302 2 Cb go. 2 No. 366. _ 8 
Keb. 878. 1 Sid. 160. Nortbey anſwered, St it was ſufficient to count upon 


the Cuſtom, bsgauſe the Cuſtom makes. both the Obligetien and the Promiſe. 
And Holt Chief Juſtice held the Drawing gof the Bill was an actual Promiſe; and 
Judgment was you pro Quer. 


1 4 224 * bs Wh 4197 n +#. 4 75» 165 


. * Mitford merſfus Wallicot. 4 12 Will. 30 K R. 


Zuaheste(I 203 iw 11 5 


18995 * U r* 


Compns. 75: 1 . 1.1 129 


1 Payable iat dnble fange; and that 00, pay fa Was. of Payment elapſed is 
accepted, tbe; ſame. the g3it of — * provi ce nl ao N 
u gal, A M ie Ae d PIO bo. Vee, - 8 
could be no Acceptance to pay ſecundum lenarum bill: becauſe che e Caſe B. R. 410. 8. C. 
Fayment Was at the Iime of the Acceptance ;: Sed. 1 Far if 
after the time ayment 1s elapſed, H. accepts 
Joy bo and the Subſtance of the Promiſe is to pay my Mone. 2 
pro AM cnA $ ont eq why nlivd 


Clerk verſus Mantis. | Fa. 1 * B. Re 2 . Rym· 767 8 IT 3 ve 22 ee N. 


Av 5 1 b 3520295 2 K ib 
A Note Was given by "the Defendint, whereby by hep iſcd, t . Pot 8 M. 
Plaintiff, or Order, ſo much Money. The 5 t an on not on. 4 Proiniitoryefole 


on this Note, and declared on the Cuſtoni of Merchants; and neun laid a _— — n 
Fan Indebitatus Aſſumpfit, and on the general Iſſue entire Damages en. 6 Mod, Ss : * 
78 Motion in Arreſt ſt of Judgment the Court held, That this is 1 within 
Cuſtom of — and being no e no Action can e it: 
Then 


Va EBlajnriff declared on a Bill of Knchangy dated. I 28th of gal, 3 the . | 
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Bills of Exchange] | 


Then“ ewas anſwered that beihg yoid, no Damages could bet intended tobe 1 given 
for it. Sed non alladatur; for it is not a Matter Er bux infoſficient | in 


akioDÞlc £12 2 EY 


e Par pris 17 was arreſted. M en 7 | AV AO 8 SIG! 11 
A i lid noioot 101 27 '2 281: 20h Herd 224 
| "Potter pt Pearſon, Fal. 4+ Ann. B. op we 14 52 7 59. 
| tte 714 8 'E. BON. C157 
(13) I: 475 o. WO. 0M | 
bits ph 26 0 RROR of 4 by ln the Cominon Pleas on a adi Note: 1 Plain- 


1 tiff declared, chat there was a Cuſtom within London amongMerchants tra- 
2 7 there; that if a Merchant ſigned ia Note, promiſing to pay to J. S. or Order, 
obs cl that he became bound by the Cuſtom to pay, Sc. And A. Cherley: would 
- kave diſtinguiſhed this from the | foregoing: Caſe, being laid as a ſpecial Cuſtom in 
Pol. 364: Ante mY _ © London, and that confeſſed by the Judgment by Ni/ dicit. Sed per Holt C. J. This 
Cuſtom to oblige one to pay by Note without Conſideration is void . er 

Law. Ex 1 'pado non or Hur Aale. J Sowa gon was reverſed. . 


850 4} i: 2880 10 ; 


P. 130 * Baſt e Efington. Mich. I Anz B. R. 2 Ld. Ray. bis, 
| * . 40; 2 = 19607 ui ek dbu N 
( 14 ) | 
2 2 RA 2 1 T'NDOR'SE E declared on a Bill of Exchange againſt the mere, and the 
Averment, that the ſecond Bill was, Pray pay ibis my firſt Bill of Exchange, my ſecond and third not being 
and third were not paid, paid; and the Indorſement was fet out in this Manner, that the Drawer indorſavi 
aided afcer egen -. Juper billanvillam, content; Billæ illius ſolvend. to the Plaintiff, without ſhewing that 
Salk. We wy tit was ſubſcribed; On Non aſſumpſit and Verdict pro Quer. It was objected in 
I - Arreſt of Judgment, that there was no Averment that che ſecond: and third Bill 
OM; .-: 1: Washet paid; Sick, is a Condition precedent: Seu non allocatur: Et per Cur. 
| That muſt be intended, for the Plaintiff could not otherwiſe have had a Verdict: 
1 Vent. 109, 274449 152 And for the ſame Reaſon alſo, the Indorſetnent which was likewiſe excepted 
1 1 ,425- againſt as ſet forth in the Declaration, was held gbod, being aided by the Verdict; 
Poſt. We. the Court comparing it to an Action of — Bret an Affigaee of a Reverſion, 
without ſhewing an Attornment, which on Non debet is aided 2 Verdict; for if 
che Indorſement be neceſſary to transfer the Bill, ſo is the Attornment to paſs the 
Reverſion. Ergo, as the Attornment ſhall be ſupplied by W 8 Cy wy 


ſo ſhall; A nn 1 their wy gs + E KF | 
4 10 7 74 1”; e py: FP % TE 271 081 216 8 8 
keen e., Haynes es. Fan 2 Ann. 5. R. 2 L4d. Ra. y. 371. 
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( 15 | — $44 & 118 3 28 W 111911 14 
Indorſement of the Name N Trover for a Bill of Exchange, the Caſe ni Evidence was, That the 
Proper 1 ** [ Plaintiff -had a Bill of Exchange drawn upon the Defendant, and ſent it by 
* J. S. to the Defendant to get ted; ay left it with the Defendan - 
LC Fo the Bill being 16; he e Phantiff t Trover for it, And J. . 
bo: nom the Plaintiff's * for this a ms cal e Pin had wette 
we the Bill, it was objetted chat J. S. could not be 4 Witneſs f and chis Point being 
. 5 12028 ſaved, che Court were all of Opinion, that the bare Indorſetnerit/\ without other 
„ Þ 289 Words pus ing an Afignment, does not work an Alteration of the Property ; 


4 it may be filled u p, t with: 4 Receipt or an Align rand conſe- 
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| Cacntd one 
Butler verſus Crips. Trin. 2 Ann. B. R. ang FR, 


Bill is me or Or | E R Holt CJ. Pæy to me or my Order ſo much, is a Bill of Exchange, if 
22 wt q — da þ px 8 2 „ 5 Bill of Exchan without the 
i 19 109. 
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Borough verſus Perkins. Mich. 2 Ann. B. R. 2 Ld, Raym. 922. 


8. Gig 


RR OR of a Judgment in C. B. in Caſe on an inland Bill of Exchange 

brought againſt the Drawer, and Judgment for the Plaintiff by Nil dicit: Mr. 
Raymond for the Plaintiff in Error 1 that it doth not appear by the Decla- 
ration that the Bill was proteſted, and ſince the Statute 9 & 10 W. 3. no Action 
lies againſt the Drawer unleſs there be a Proteſt made as that Act requires; and 
this ought to appear in the Declaration; for at Common Law the Party had no 
Remedy againſt the Drawer, without Notice firſt given him of Non-payment. 
And if the Statute does not make the Proteſt neceſſary, it does nothing. Mr. 
Parker contra. It does not appear the Bill was accepted by Under-writing, with- 
out which it is not within the Statute, and without it a Proteſt cannot be made; 
for a Proteſt was not neceſſary at Common Law in Caſe of inland Bills, as it was 
in Caſe of foreign Bills ; but ſuppoſing it were within the Statute, yet the Proteſt 
need not be ſet forth in the Declaration, but this is to be conſidered at the Trial; 


for if the Drawer receive Damage for Want of a Proteit, and the D athage 


amounted to the Value, tis a total Diſcharge ; if leſs, yet for ſo much. Holt 
C. J. In inland as well as foreign Bills of Exchange, the Perſon to whom it is 
payable muſt give convenient Notice of Non-paymeht to the Drawer; for if by 
his Delay the Drawer receive Prejudice, the Plaintiff ſhall recover: A Proteſt on 
a foreign Bill was Part of its Conſtitution ; on inland Bills, a Proteſt is neceſſary 
by this Statute, but was not at Common Law; but the Statute does not take 
away the Plaintiff's Action for Want of a Proteſt, nor does it make ſuch Want 


a Bar to the Plaintiff's Action; But this Statute ſeems only in caſe there be no 


Proteſt, to deprive the Plaintiff of Damages or Intereſt, and to give the Drawer 
a Remedy againſt him for Damages if he makes no Proteſt. Quod Powel conceſſit, 


and that a Proteſt was never {et forth in. any Declaration fince che Statute. 


Buckley verſus Cambell. Hill, 7 Ann. B. R. 


H E Plaintiff declared upon a Bill of Exchange drawn at Amſterdam, pay- 
able at Longon at two Uſances, and did not ſhew what the two Uſances were; 


and Judgment was given pro Def.. for the Court could not take Notice of foreign 
Uſances which varied, being longer in one Place than another. = 


* Hill & al' verſus Lewis. 


o TION upon the Caſe for 1707. 10 s. The Plaintiff declared ſeveral 
Ways, viz. 1ſt, Upon two Bills of Exchange againſt the Indorſor. 2dly, 


* P. 131 


3 
In declaring upon inland 
Bills againſt the Drawer, 
Proteſt need not be ſet 
forth. ꝙ W. cap. 17. 


6 Mod. 80. S. C. 


Holt 121. 
Ante 127. 


1 Lill. 234. 
Mod. Caſes 29. 


\ 


Mod. Caſes 80, 81. 8. C. 


Brough verſ. Perkins. 


Proteſt was not neceſſary 
to charge the Drawer of 
inland Bills at Common 
Law. 


£40 
Uſance; the Time muf 
be averred, 


P * 


* F. 139 


10 
H. indorſed two Notes 
in Satisfaction of a Debt, 


Upon a Mutuatus. zdly, An Indebitatus Aſumpſit for Money laid out for the and before Receipt the 
Ule of the Defendant. Upon non Aſſumpfit pleaded, the Caſe upon Evidence Drawer broke. Quere, 


was, Moor a Goldſmith ſubſcribed two Notes payable to the Defendant ; the De- 
fendant on the 19th of Oclober indorſes theſe two Notes, and gives them and eight 


others to one Zouch, to whom he was indebted : Zouch the 19th of OFober, 


betwixt the Hours of eleven and twelve, brought theſe Notes to the Plaintiffs, 
being Goldſmiths, and they accepted them, and gave to Zouch other Bills, 
and ſome Money; and afterwards the ſame Day, the Plaintiffs received Money 
upon other Bills of the ſaid Moor, and might have had the Money due upon 


theſe two Bills, if. they had been demanded ; but in the Night following about 


Midnight, Moor broke and ran away, and whether the Plaintiffs or Enforſor 
ſhould loſe this 1707. 10 s. was the Queſtion, _ 5 3 

And the firſt Queſtion was, Whether the Acceptance of theſe Bills in Satiſ- 
faction for ſo much Money, be a good Diſcharge of the Indorſor? And Holl C. J. 
held, That Goldſmiths Bills were governed by the ſame Laws and Cuſtoms as 
other Bills of Exchange; And every Indorſement is a new Bill, and ſo long 
as a Bill is in Agitation, and ſuch Indorſements are made, all the Indorſors and 
cvery of them are liable as a new Drawer. That by the Law generally, every 


Whether the Indorſor 
could be charged ? Mod, 
Caſes 37. Skin. 410. 


8. C. Holt. 116. See 


6 Mod. 147. 2 Stran. 
1175. Comyns 57. 


Poſt pl. 20, 


Indorſor 
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By Cuſtom the Indorſor 
is only liable in Default 
of the firſt Drawer. 

1 Wilſon 47. 


Ante 136, 128. Poſt. 133, 
142. | 


Tndorſee muſt have con- 
venient Time to demand 
it. ; 


P. 133 


Convenient Time is ac- 
eording to the Uſage of 
Traders, and Circum- 
ſtances of particular 
Caſes. gb 


Verdict may be taken up- 
on any Part of the Decla- 
tion, to which the Evi- 
dence is applicable. 


. W 


indorſor is always liable is the firſt Drawer, and cannot be diſcharged without 2 


actual Payment, and is not diſcharged by the Acceptance of the Bill by the In. 
dorſee; but by the Cuſtom; this is feſtrained, via. The Acceptance is intended 
to be upon this Agreement, ſc. That the Indorſee will receive it of the fir 
Drawer, if he can, and if he cannot, then that the Indorſor will anſwer it; as if 
the firſt Drawer be inſolvent at the Time of the Indorſement, or upon Demand 
refuſes to pay it, or cannot be found. And the Indorſor is not diſcharged with- 
out actual Payment, until there is ſome Neglect or Default in the Indorſee, as if he 
does not endeavour to receive it in conveniefit Time, and then the firſt Drawer 
becomes inſolvent. e 5 8 | . 

The ſecond Point was, What fhall be thought convenient Time to endeavour 


to receive ſuch Bill? Et per Holt C. J. In cafe of foreign Bills, he upon whom 


it is drawn hath three Days to pay it, and the Indorſee of ſuch foreign Bill need 


not demand Payment until the {aid three wn be expired; and if he upon whom 
the Bill is drawn become inſolvent in the ſaid Time, the Indorſor is chargeable; 


and after the three Days, the Indorſee may proteſt it; And it ſeems the ſame 


Time ought to be allow'd for inland Bills, tho* twas“ urged that for foreign Billz 
a longer Time was required, in reſpect the Drawee was to receive Advice from 
the Drawer. e | VVV 
And the Chief Juſtice in his Direction to the Jury faid, That what ſhould be 
thought convenient Time, ought to be according to the Ufage among Traders in 
ſuch Caſes, and upon all the Circumſtances. That the Plaintiffs had ten Bills 
delivered to them together ; and that perhaps they had other Affairs that hin- 
dered them from going preſently to receive theſe two Bills, and that they received 
two other Bills the ſame Day. The Chief Juſtice left it to the Jury to conſider, 
whether the Time in this Caſe were convenient Time or not: And if the Plaintiff 
had convenient Time to receive his Money, then to find for the Defendant, 
otherwiſe for the Plaintiff. And they upon Conſideration found for the Plaintiff; 
upon which the Plaintiff prayed to take the Verdict upon the Indebitatus Aſſumpjit. 
Et per Chief Juſtice, You cannot take the Verdict upon any Part of the Decla- 
ration, but that to which Evidence was given, and here twill be good, if found 
upon the Bills of Exchange; but if the Evidence be applicable to any other Part 
of the Declaration, you may take it upon any ſuch Part to which the Evidence is 
applicable. And becauſe Zouch had ſworn that he received the Benefit of, and had 


been ſatisfied with the Bill he took of the Plaintiff, by which the Defendant was 


difcharged againſt Zouch, the Verdict was taken upon the [ndebitatus Aſumpſit for 

Money laid out for the Defendant's Uſe; And it ſeemeth the Indorſement by the 
Defendant to the Plaintiff was good Evidence of a Requeſt to pay the ſaid Money 
to Zouch. Now Exception was taken that one Bill was payable to the Defendant 


only, without the Words, or his Order, and therefore not aſſignable by the In- 
dorſement; and the Chief Juſtice did agree that the Indorſement of this Bill did 


Ante 125. Aſſignment of not make him that drew the Bill chargeable to the Indorſee; for the Words, 


Note not payable to Or- 
der, charges the Indorſor, 
not the Drawer. 


11 
Indorſor charges himſelf 
in the ſame Manner as 
the Drawer. Ante 126, 
132. pl. 6. 8 


or to his Order, give Authority to the Plaintiff to aſſign it by Indorſement; and 
tis an Agreement by the firſt Drawer that he would anſwer it to the Aſſignee: But 
the Indorſement of a Bill which has not the Words, or to his Order, is good, or 
of the ſame Effect betwixt the Indorſor and the Indorſee, to make the Indorſor 
chargeable to the Indorſee, e 5 | 


Harry ver/us Perrit. Trin. 9 Ann. B. R. 


\ CTION on a promiſſory Note againſt the ſecond Indorſor, and the Plaintiff 

declared without an Averment, that the Money was demanded of the Drawer, 
or the firſt Indorſor:; And this was held good upon Motion in Arreſt of Judg- 
ment; for the Indorſor charges himſelf in the ſame Manner as if he had originally. 
drawn the Bill. | : | | | 
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H E Biſhop, of St. David's was ſued in a Court held at Lambetb, before 12 Mod. 233. 
the Archbiſhop of Canterbury himſelf in Perſon, for Simony, and ſeveral Ante 106. Poſt 294. 
other Offences ; and now he moved for a Prohibition; and the Econ was, nz N M 
| 2 b | 1 Ip | | 5 : . rchbt 
that he was cited to Lambetb, and not to the Arches, and alſo that he was cited Cimony.. Mod: Caſes, 
before the Archbiſhop himſelf, and not before his Vicar General, and the Pro- Kc. 160. Far. 56. 
ceeding againſt him was in order to a Deprivation. Et per Curiam, A; 2 
1ſt, The Archbiſhop hath a provincial Power over all the Biſhops of his Pro- Biſhop may judge in Per- 


* 


vince, and may hold his Court where he pleaſes; and he may convene before ſon or by Vicar General. 


himſelf, and fit Judge himſelſ; and ſo may any other Biſhop; for the Power 
of a Chancellor or Vicar General is only delegated in caſe of the Biſhop. - | 
2dly; The Court held, that the Spiritual Court might proceed to puniſh him Biſhop may be puniſhed 

for any Offence done againſt the Duty of his Office as Biſhop, and as it relates to in the Archbiſhop's Court 
that. For Eccleſiaſtical Perſons are ſubject to the Canons; thoſe of 1640. _— D * Sa 
have been queſtioned, but no doubt was ever made as to thoſe of 1663. And N N 
zs the Clergy are under different Rules and Duties, it is but reaſonable that if an 
Eccleſiaſtical Perſon offend in his Eccleſiaſtical Duty, he ſhould be puniſhable for it 

in the Eccleſiaſtical Court, eſpecially if it be in a Matter, for which he is not 

puniſhable at Common Law]; and it is but fit the Clergy ſhould have a Power to 

purge their own Body from ſcandalous Members. Cawary's Caſe was remarkable, 5 Co. 6. 

for he was deprived for preaching againſt the Common Prayer; and yet being 

the firſt Inſtance, there was another Puniſhment appointed by the Statute. Yide - 

31 E. 3. c. 4. 2 Infl. 586, The Eccleſiaſtical Court may puniſh any Eccle- Eccleſiaſtical Court may 
ſiaſtical Officer for Extortion. They may puniſh for forging of Orders, | Vide Keb. puniſh a temporal Oftence, 
39. They may puniſh Perjury committed in a Spiritual Court, and a Spiritual if committed in an Eccle- 
Natter, as Matrimony; not in a Temporal Matter, as in Contracts, (but this is flaſtical Court, or Matter. 
not ſettled, per Holt) Vide 3 Cro. 788. Simony is determinable in the Spiritual | 
Court, and not here; for it was not ſuppoſed at Common Law, which is the 

Reaſon there was no Damages in * a Quare Impedit. Vide 4 Co, 49. b. 3 Inſt. * P. 135 

204. Biſhop deprived for Dilapidations. . 
A Prohibition being denied, the Archbiſhop went on and gave Sentence of 
Deprivation againſt the Biſhop of St. David's: upon this the Biſhop.of St. David's | 
appealed to the Delegates ; and in Mich. 11 V. 3. ſuggeſting that by the Com- Mich. 11 W. z. 
mon Law the Archbiſhop alone could not deprive a Biſhop, and that the Dele- 

gates refuſed to admit his Allegations, he moved for a Prohibition, urging, that 

all Biſhops were Barons, and inter ſe Peers. Et quod par in parem imperium non 

babet. And that tho' a Biſhop may be cenſured, yet he cannot be deprived by an 
Archbiſhop, becauſe their Temporalties which are protected by Common Law, 

are concerned; Vide 14 E. 3. c. 3. But it ought to be done by. Convocation, 

[which Holt C. J. ſaid was a new Fancy of Sir Bartholomew Shower” s] or by the 


1 
* 
- 


Eccleſiaſtical Commiſſion. 


Hereupon Holt C. J. and the reſt held, an Archbiſhop had Power over his 

Suffragans, and might deprive them; that Biſhops are Co-ordinate, or Pares jure Biſhops are Pares jure 

Divino, but not jure Humano, otherwiſe their Inſtitution would be to no End. Diyino, not 3 
Thar there Peerage is by reaſon of their Barony; that ſeveral Abbots fat in the 

Houle of Lords in former Times, and it might as well be pretended that they were 

therefore exempt from the Biſhop and could not be deprived. That by the Com- 

mon Law the Archbiſhop has a metropolitical Juriſdiction; and that Archbiſhops Archbiſhop has a metro- 

are over Biſhops, as well as Biſhops are over the other Clergy ; that his Power political Juriſdiction over 

was uſurped upon and diminiſhed by the Pope, but reſtored: to its Extent at Biſhops by Common Law; 

Common Law, by the Statute of H. 8. That by allowing his Power to-viſit, 3 | 
all is admitted; for he that may viſit may deprive as well as cenſure, theſe being Uſurped by the Pope; 


but ſeveral Degrees of Eccleſiaſtical Puniſhment ; and by. the 26 H. 8. and the But reſtored by the Statute 


I Eliz. c. 1. the only Power given to the Eccleſiaſtical Commiſſioners was to viſit of H. 3. He that can 
9 withour viſit, can deprive. 


— 


ſhop in Perſon, for 
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without a Word of Deprivation: yet they were always allowed a Power to 
deprive: From the Time of H. a. till H. 8. there hardly is an. Inſtance of the 
Deprivation of a Biſhop. And it is true, that before the 17 Car. 1. c. 11. con- 
firmed by 13 Car. 2. c. 12. which takes away the Court of High Commiſſion 
inſtituted by x Elix. thoſe Deprivations that are of Biſhops,” are by the Court of 
Eccleſiaſtical Commiſſioners ; yet the Reaſon of that was only becauſe it was the 
| eaſier and ſhorter Way. That it is not to be queſtioned but a Biſhop may be de. 
Vpon Iſſue, whether Par- prived, Vide 11 Co. 49. he may be deprived for Dilapidations, And it is as 
bon 3 2 plain that the Law takes Notice of no other Power that regularly can deprive 
whethet Biſhop be depri. him; for if Iſſue be whether a Parſon be deprived or not, the Court muſt write to 
ved, to the Archbiſhop. the Biſhop; and if Iſſue be whether a Bil op be deprived. or not, this Court 
| mamyuſt write to his Archbiſhop to certify; and to what Purpoſe ſhould the 23 U. 8. 
. 9. againſt citing out of the Dioceſe, fave the Power of the Archbiſhop over 
* P. 136 his Biſhops, if he had no Power: Vid? to *. the fame Purpoſe 29 Car. 2. c. 9. 13 
Strictly Prohibition can- Car. 2. c. 11. The Prohibition was denied, and ordered that the Suggeſtion be 
Sus eeltion entered on the entered on Record, that the Court might enter their Reaſons of Denial. E per 
Rolf Holt C. J. If it be inſiſted on, a Prohibition cannot be moved for, till the Sug- 
geſtion be entered on a Roll. Afterwards Hol C. J. ſaid, that the Biſhop of St. 
David's moved the Houſe of Lords for a Writ of Error upon this Denial of a 
Prohibition, and it was there held, no Writ of Error lar. 
Anciently Biſhopricks e Biſhopricks in England were anciently Donative by the King, and with 
were Donative by the <« good Reaſon, for the King was Patron; he endowed them with their Lands 
King. i % and Baronies, and then the Ceremony was Inveſtiture per annulum & baculum, 
N by 8 « the one a Symbol of the ſpiritual Marriage with the Church, the other 
N <« of the paſtoral Care and Charge over Chriſt's Flock. After many Scuffles 
<<. between the Popes and Kings of England, twas ſettled at laſt in King Jobn's 
„Time, Firſt, That the King ſhould ſuffer a free Election, but that that ſhould 
be founded on his Conge d'efiire. And 2dly, That the Biſhop ſhould not have 
ce his Temporalties till he ſwore Allegiance to the King; but that Confirmation 
and Conſecration ſhould belong unto the Pope; by which means he gained in 
“effect the Diſpoſal of Biſhopricks, till 25 H. 8. which takes away the Papal 
« Juriſdiction, quod vide, Afterwards by the 1 E. 6. c. 1. all Biſhopricks were 
& made Donative ; but the 8 Eliz. c. 2. has reftored the Statute of the 25 H. 8, 
and thereby hath made them Elective in England; but in Ireland they are Do- 
n native by Letters Patent at this Day. Note, By the Council of Lateran, and 
the Decrees of Alexander 3. no Man was to take a Benefice from Lay-hands, 
per Witlock Witherington, 69. b. per Doderidge, That the original Letter of 
Agreement is to be found in Matthew Paris and Eadmerus. Vide 1 Joncs 160. 

3 5 Pf ñ² ß. ⁊ðͤ ñ Modena b a RO nge- PER 
Manner of creating and The Manner of making a Biſhop, as well in caſe of Tranſlation as new 
tranſlating Biſhops. % Creation is thus. When a Biſhop dies, the Dean and Chapter certify the 
| King in Chancery, and pray his Licence to elect; upon this, the King gives his 
e Conge &eflire, upon which they elect, and then certify the King, Archbiſhop, 
<« and Party; and then the King by his Letters Patent gives his Royal Aſſent, 
% and commands the Archbiſhop to confirm and conſecrate him; whereupon 
the Archbiſhop examines the Election and the Party, and then confirms the 
“Election and Conſecration himſelf. This is the Manner of proceeding in 
4 Creations, and it holds likewiſe in caſe of Tranſlation, fave only that he is 
„ not conſecrated, for a Conſecration is like an Ordination, Charatter indelibilis, 
“ and ſuffices for ever. See 1 Jones 1oo0. „ 
Conſecration and Con- When a Biſhop is tranſlated, the old See is not void by the Election, till that 
firmation, not Election, „Election is confirmed: For tho? he be elected, the King may not conſent, nor 


makes former Preferments « the Archbiſhop confirm; and it is“ not reaſonable they ſhould loſe their old Pre- 
rad. . <« ſentment till they gain the New, 1 Jones 162. f 

1 SE And in caſe of Creation, not till Conſecration, Per Dederidge, Widdringtcn 
- * 6. 1 oh 


Requiſites to complete a “As there are four Things required to complete a Parſon, ſc. Preſentation, | 
| Biſhop. - ; « Admiſſion, Inſtitution and Induction; ſo there are four Things analogically 
« requilite in a making of a Biſhop : Election, which reſembles Preſentation ; 

Confirmation, which reſembles Admiſſion ; Conſecration, mw je 

= SE Bi bl FILM | eInſtitution; 
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Breach in Actions of Debt, &c. 


—— — 


« biſhop, which reſembles Induction. Per . Doderidge ; MWiddrington 69. . 
. « Heretofore when a Biſhop was to be tranſlated, there was no Election, for 
c the Rule of the Canon Law was, Eleflus non poteſt eligi; and becauſe *twas 


« Inſtitution; and Inſtallation. or Inthronization, as in the Caſe of an Arch- 


Tranſlation anciently was 
by Poſtulation to the Pope. 


« pretended he was married to the farſt Church, which Marriage could not be 


« diffolved but by the Pope, thereupon Petition was made to the Pope, and upon 
« the Pope's Conſent the Party was tranſlated ; this was ſaid to be by Poſtulation. 
« Vide Widdr. 48. 5. Sed per Cur. This was an Uſurpation and againſt Law, 


« and reſtrained by 16 R. 2. and 9 H. 4. c. 8. and Tranſlations are ever by Elec- - 


s tion, and not by Poſtulation. 1 Jones 160,” 


E 


Buxeach in Actions of Debt, Covenant, Caſe, Kc. 
Coleman verſur Sherwin. Mich. 1 W. & M. B. R. 


N Covenant, the Plaintiff declared, That the Defendant and one J. S. demiſed 
* | to the Plaintiff for ſeven Years, virtute cujus he entered and was poſſeſſed; 

and the efendant and one A. by his Command, entered upon the Plaintiff; and 
that neither the Defendant nor the ſaid J. S. had or ought to have demiſed the 


Premiſes, but at the Time of the Demiſe; one R. was ſeized in Fee; the Defen- 


dant pleaded that J. S. was ſeized, and had Power and Right to demiſe, ab/que 
boc that R. was ſeized, &c. And abſque hoc that the Defendant entered and kept 
him out; the Plaintiff * demurred. Et per Cur; 1ſt, There being no expreſs 
Covenant, the Action is founded upon the Covenant in Law implied in the 
Word Dimiſerunt ; and therefore as the Intereſt granted by that Word 1s. joint, 
ſo is the Covenant imported by it: And then the Action as to this Breach of their 
being not ſeized at the Time of the Demiſe, ought to have been againſt both the 
Leſſors, and cannot be maintained againſt the Defendant alone: But as to the 
other Breach, viz. That the Defendant and one 4. entered, the Action is well 
enough brought againſt him only; for it is his own Act, and in Conſtruſtion 
each did demiſe, and it is a ſeveral Covenant as to their own Acts ſubſequent, 
_ 2dly, The Court held, That as the Plaintiff might well aſſign ſeveral _Breaches, 

the Defendant might as well purſue and traverſe them; but Judgment was given 
tor the Defendant, becauſe the Action was not againſt both the Leſſors, and 
the Plea was good. Vide Show. 79. Meſme Caſe. | 


Meredith verſus Alleyn. Paſ. 2 W. & M. B. R. Intr. Hill. 1 W. 
& M. Rot. 20. 

E B T upon a Bottomree Bond; Defendant craved Oyer, and the Condition 
was, that if ſuch a Ship returned within ten Weeks, and gave an Account 

of the Profits; then, Fr. The Defendant pleaded, that the Ship was loſt and 
and did not return; the Plaintiff replied, the Ship was not loſt, Et hoc petit quod in- 
quiratar per patriam.* The Defendant erer and ſhewed for Cauſe, that no 
Breach waz aſſigned in the Replication : Shower argued for the Defendant, that 
without a Breach, the Plaintiff had no Cauſe of Action, and the Condition, by cra- 
ving Oyer, is become Part of the Record. And he relied upon 1 Saund. 102, But 
the Court gave Judgment in this Caſe for the Plaintiff. Er per Holt C. J. In all 
Caſes (that of a Bond to perform an Award, excepted) if the Defendant pleads 
a ſpecial Matter, that admits and excuſes a Non- performance, the Plainti 
only anſwer and falſify the ſpecial Matter alledged ; for he that excuſes a Non- 
performance, ſuppoſes it; and the Plaintiff need not ſhew that which the 
Defendant has {ſuppoſed and admitted: But if the Defendant pleads a Perfor- 
mance of the Condition, tho* it be not well pleaded, the Plaintiff in his Re- 


need 


(1) 
Show: 79. A. and B, 
Dimiſerunt imports a joint 
Covenant as to the Inte- 
reſt granted. Co. Entr. 
111, 112. Carth. 97. 


Comb. 163. 1 Roll. Abr. 


520, Hob. 12, 
© T: 139 


But ſeveral as to ſubſe- 
quent Acts. | 
Where Plaintiff aſſigns 
ſeveral Breaches, Defen- 
dant may traverſe ſeve- 
rally. | 


ES: | 
Carth- 119. Where De- 


fendant pleads Matter of 
Excuſe that admits a Non- 
performance, Plaintiff 
need not affign a Breach 
in his Replication. 

Hob. 14. 1 Sid. 180, 
186, 290. 
199, 233. Yelv. 78. 

2 LEV. 17, 23, 24- 

1 Saund. 102. 1 Show. 


148. S. C. Holt 544. 


plication muſt ſhew a Breach ; for then he has not a Cauſe of Action unleſs | 


ie ſhew one. The Reaſon of that Caſe of the Award is ſingle ; it is becauſe, 
tho an Award be made, yet it may be void in Whole or in Part: And 1 25 


Hob. 198, 
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Breach in Actions of Debt, & c. 


— — 


Reaſon of the Difference 
in Debt upon Bond to 
perform Award. Yelv. 
24, 25, 78, 79. 3 Cro. 
320, 1 Lev. 54, 55- 

3 Lev. 17. 


* £799 
| PI 
Breach, that 31. for a 


' Year at Ladyday laſt was 


arrear, &c. well; on ge- 
feral Demurrer. Show. 9. 


; Mod : 12 ment 

Iod. 133. reemen 
5 3 * his As- 
ſigns. Breach that he 
did not convey to H. good. 
Caſes B. R. 86. S. C. 
Diverſity between Cove- 
nant to do an Act to, or 
by H. or his Aſſigns. 

1 Lut. 571. 3 Keb. 440. 


Covenant not to buy or 
tell within two Years. 
Breach, that diverſis die- 


bus & vicibus, between 


fach a Day and ſuch a 
Day, he ſold to H. and 
ſeveral other Perſons; 
held well after Verdict. 
Holt 176. S. C. 
Diverſity. 1 Lev. 94. 
Cro. Jac. 486. Cro. Car. 
176. 1 Brownl. 23. 
2 Mod. 176. 2 Jon. 125. 
T Fo r40 


= = =; 

Aſſumpſit to deliver Corn 
u pon or before the fifth of 
January, into a Barge, to 
be brought by the Plaintiff. 
Breach that he did not 
deliver upon the fifth of 
January, is good. Holt 
127. S. C. 


fore the Plaintiff muſt not only ſhew the Award, that the Coutt may fee 
that there was an Award, but muſt alſo ſet forth the Breach, that it may 5 
likewiſe that the Non- performance was of a good Part of the Award, and not of 
a void Part thereof; for in that it need not be performed. 2 Cro. 472. But if 
the Defendant pleads Non ſubmiſit, and ſo forces the Plaintiff to Iſſue, there need 
be no Breach fer out, 1 Sid. 290; wh os 11 


Stagg verſus Hind: Trin. 6 W. & M. B. R. 


N Covenant the Plaintiff declared, That the Defendant covenanted to pay 

yearly, during the Plaintiff's Life, at the two Feaſts of Micbaelmas and Lady- 
day, 3 l. 6 5. 8 d. by equal Portions, and for Breach aſſigned, that 3 /. 6s. 8 4. 
for a Year at Ladyday laſt was arrear and unpaid : The Defendant demurred 
and objected that it does not appear when the Money became due; for it might 
be behind and unpaid at Ladyday, and yet might become due at Michaelmas, or 


* 


the Ladyday before. But the Court held this well enough upon a general Demurrer, 


and gave Judgment pro Quer. 
Smith verſus Sharp. Mich: 7 W. 3. B. R. 


VEB T for 500 J. upon Articles, in C. B. and Judgment by Nil dil. 
D A writ of Error was brought in B. R. Tt e 0 Beau, chat 
whereas the Defendant was to tender a Conveyance to the Plaintiff, his Heirs or 
Aſſigns, the Breach aſſigned was, that the Defendant had not tendered a Con- 
veyance to the Plaintiff, and ſo not purſuant to the. Covenant, by which he is to 
tender to the Plaintiff or his Aſſigns. Vide 3 Cro. 348. accord. Sed per Cur. 
The Difference is between doing a Thing to a Man or his Aſſigns, and by a 
Man or tus Aſſigns if a Thing be to be done by a Man or his Aſfigns, the Breach 
muſt be in the Disjunctive, that it was not done by him or his Aſſigns. But where 
a Thing is to be done to a Man or his Aſſigns, it is ſufficient to aſſign for Breach, 
K was not done to hum ; for an Aſſignment ſhould be intended to . done to the 
Plaintiff himſelf, and if he aſſign his Intereſt, then to the Aſſignee, and if he did 


_ 8 his Intereſt, that ought to be ſhewed on the other Side, Judgment 


Farrow verſus Chevalier, Trin. 11 W. 3. B. R. I Ld. Raym. 478. 
; 1 1 4 KS ” | 


OV ENANT by the Maſter againſt his Servant, on a t 1 
C or {ell without the Maſter's 1 within two Years 3 
that he had, diverſis diebus & vicibus, between ſuch a Day and ſuch a Day, fold 
to H. and to ſeveral other Perſons unknown, Goods to the Value of 100 L 
Iſſue was upon this, and Verdict for the Plaintiff, and moved in Arreft of Judg- 
ment, that the Breach was uncertain as to Times and Perſons; Caſes cited pro 8 
con. 3 Cro. 916. 2 Cro. 567. * Ray. 8, 9, 10. Shy. 420, 428. Et per Holt C. 
J. In Debt on a Bond to perform Covenants, the Replication muſt ſhew a cer- 
rain Breach; but in Covenant tis enough to aſſign a general Breach. And this 
is certain enough; for *tis ſo deſcribed, that if another Action be brought the 
Defendant may plead a former Recovery for the ſame Cauſe, and aver this to be 
the ſame Selling; Gould J. agreed and ſaid, That in Debt for a Penalty on 3 
Statute, tis not enough to aſſign a Breach in this Manner; becauſe every 
Offence intitles to a diſtinct Penalty; but here the Action being only for Da- 
mages, it is well enough. Judgment pro Quer. PN 


Harmon erfus Owden. Mich. 12 Will. 3. B. R. 1 Ld. Raym. 
620. Comyns 89. 12 Mod. 421. 8. C. | 


ASE, for that the Defendam, in Conſideration of 20.1. promiſed to deli- 
\_4 ver on or before the fifth of January, twenty Quarters of Corn out of a Ship 
87 a Barge, to be brought by the Plaintiff to receive the ſaid Corn, and a ſſigus 
or Breach, That the Defendant non deliberavit the ſaid twenty Quarters apf 

I 8 dielum 
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diftion quintuts diem Tanuarii. Defendant pleaded Non Aſitmp/it, and Verdict for 
the Plaintiff. It was moved in Arreſt of Judgment; that the Defendant might * 
have delivered the twenty Quarters before the fifth of January. After Debate it was 
held per Holt C. J. upon great Conſideration, rſt; That this was _ without 
e Verdict, for the Barge was to be brought by the Plaintiff, and the Defendant 
to deliver the Corn into that Barge, ſo there muſt be a Concurrence of 
both Parties. The Defendant could not make a Tender to oblige the Plain- 3 Lev. 293. 
tiff to accept before the laſt Day; and therefore ſince the laſt Day is the Lime 2 Vent. 221. 
appointed, when the one is aue to deliver, and the other to accept, it ſhall 
not be preſumed, that the Plaintiff was there before the Time; ready to accept 
the Corn with his Barge. Vide 3 Cro. 14, 73. 2dly, That it was clearly helped vide 2 Keb. 471. 
by the Verdict; becauſe if there had been an actual Delivery, it might have 39” 
been given in Evidence upon Non Aſumꝑfit, and then the Jury could not have 2 Saund. 350, 
found for the Plaintiff, Vide 1 Sid. 15. 1 Saund. 228. 1 Vent. 119. Judg- EN ret wo 
ment pro Quer. Q:! „„ * 
N. B. As to the 1ſt Point Holt C. J. ſaid, There was no Occaſton to deliver 
his Opinion as to that, ſince the ſecond Point made an End of this Caſe. But he 
faid, if ſuch a Caſe did happen, he believed, he would not be poſitive, 
that ſuch a Declaration would be good; ſo they gave no abſolute Opinion 


as to that. 


'* Tompkins verſus Pincent, Mich. 1 Ann. 2 Ld. Raym. 819. P. 141 


CE 


EBT for Rent; the Plaintiff declared upon a Demiſe made the 25th of Far. 96. s 4 If in a 

Auguſt 11 W. 3. of a Meſſuage, Habendum for ſeven Years, incipiend. a 24 Leaſe ſpecial Days of Pay- 
die Januarii, Reddendum quarterly at the four moſt uſual Feaſts in the Year, ſc. Reg = 8 
Micbealmas, St. Thomas, Ladyday and Midſummer, the Rent of 3 J. 10 5. per mult be 9 — np 
Annum ;, the firſt Payment to be made at Michaelmas next; and ſhews that 141. ing to that, and not the 


de reddilu prædilto pro uno anno finito 24 Decembris Anno 13 W. 3. areiro fuerunt, Habendum. 
5 Unde Attic, fc. The Defendant demurred. Mr. Mompeſſon took this 

Exception to the Declaration, That there is'no Year ending the 24th of December, 

ut it ends at St. Thomas's Day, according to the Reddendum, which is the 2 iſt of 
December; quod Curia conceſſit; For where ſpecial Days of Payment are limited by 

ie Reddendum, the Rent muſt be computed according to the Reddendum, and not 

according to the Habendum ; and the Computation of the Rent, according to the | 
Habendum is only where the Reddendum is general, ſcilicet, yielding and paying . 
quarterly ſo much Rent; upon which the Plaintiff prayed Leade to diſcon- 

tinue, and had it. 


Vivian verſus Campion. Paſch. 4 Ann. B. R. 2 Ld. Raym. 112g. 


up. 1 
9 3 H E Plaintiff as Heir declared, That his Anceſtor per Indenturam ſuam, Heir af of I that 


cujus alteram partem Sigillo of the Leſſee (omitting Sigillat.) hic in Curiam the Premiſſes were out of 


refert, did demiſe; and that the Leſſee covenanted 10 repair from Time to Tin, Nr, Hall die & per 10. 
and to leave in Repair; and then ſhewed that his Anceſtor died Anno 10 M. 3. and Anceſtor's Time held well. 
for Breach aſſigned quod primo Apr. Anno tertio Reginæ nunc, & per 10 Annos ante Holt 178. 8. C. 


!#nc, the Premiſſes were out of Repair. After Verdict for the Plaintiff it was 


moved in Arreſt of Judgment, 1ſt, That the Word Sigillat. is wanting. a2dly, . 


That Part of the ten Years incurred in the Life of the Anceſtor, and that this 
was a hard Action. Et per Holt C. J. 1ſt, * The Want of Sigillat, is cured * 1 Vent. 109. Par. 86. 
by the Verdict, and the Pleading oyer. 2dly, If the Premiſſes were out of Re- 

pair in the Time of the Anceſtor; and continued ſo in the Time of the Heir, it is 

a Damage to.the Heir : and the Jury give as much in Namages as will put the 

Premiſſes in Repair; but hereby no Damages are given in reſpect of the Length 25 

of Time they continued in Decay; but in reſpect of what ir Vill coſt at te a 
Time of the Action brought to put the Premiſſes in Repair; therefore per decem 

Annos was frivolous ; and he fad chat this is not a hard Action; and good Dam: 
ges are always given in theſe Caſes,” becauſe the Damages recovered oughf 5 be 
applied to the Repair of the Premiſſes. * 
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P. 142 e e er e By-Laws, eee, | 
PRE Sang Raym. 496. S. C. 12 Mod. 270. S. C. 


| (x3 1 c fe L E : | ; R 7 PIs + 51 4 * 
ee _ Franchiſe T F PON a Habeas Corpus, the Conſtitution of the City of London as to the 
ranted to a Corporation . : y Yah | 3 & 4 
— be regulated by By⸗- Election of Sheriffs was returned, and alſo the Cuſtom for making By- 


Law. 3 Mod. 158. laws; and that 7 Car. 1. a By-law was made, that no Freeman of the City choſen to 

2 Lev. 252. 3 Lev. 293. be Sheriff of London, ſhall be exempted from that Office, unleſs he will take his 

1 Lev. 15. 5 Mod. 438. Oath that he is not worth 10,000 J. and bring with him fix Perſons as Compur- 

8. C. Caſes B. R. 269. gators, ſuch as ſhall be approved of; and that upon open Proclamation made in 
I Guildhall of ſuch Choice, he being called to come and take upon him the Office 
of Sheriff at the next Court, and enter into a Bond of 10007. to take upon him 

the ſaid Office, upon Default ſhall forfeit the Sum of 400 J. and if he does not 

pay that within three Months, ſhall forfeit 400 J. more. Upon the Motion for a 

3 Procedendo it was objected, iſt, This is not within the Cuſtom for making By- 
J. Jones 145. Moor 563. laws, becauſe the Conſtitution of Sheriff is by the Charter of King James, which 
wages OS e A is within Time of Memory; Sed non allocatur: For where a Franchiſe is granted 
30 Ocvrs of theCorpora- for the Benefit of a Body Politick, the Body Politick has Power incidently to 
tion by By-Law ; even in regulate that Franchiſe for the Publick Benefit. And this By-law is only to 
Caſes where they may be require ſubſtantial Perſons to undergo that Office; and as every Member has the 
— A = = Notice Benefit of the Franchiſe, ſo they are compellable by Penalties to undergo the Charge 

bf the Ack of the Body re. andBurdens to which the Body Politick is liable. Second Objection, That the Party 
preſentative. Keilw. 116. elect may be indicted for Refuſal ; Sed non allocatur : For though he may be in- 
1 Roll, Abr. 443. Dyer dicted and fined to the King, yet that will not fave the City-Franchiſe; therefore 
240. Allen 78, March that ſhall not hinder the Forfeiture on the By-law. Third Objection, That the 
* n By-law does not provide that the Party ſhall have any Notice of his being elected, 

| and the Perſons who are the Subjects of the By-law are all the Freemen; and it is 

not the Freemen but the Liverymen, who are to be preſent at the Election. 8 

non allocatur: For ſuppoſing that, yet the Freeman are repreſented by the Livery 

men; and he that is repreſented muſt take Notice as much of the Act of the re- 

preſentative Body, as if preſent; beſides, the Election is a notorious Thing, and 
there is a Proclamation notifying it. Hoa N 


P. 143 | | * Cuddon verſus Eaſtwick. Hill. 2 Ann. B. R. 
By-law that all Strangers By-Law that all Strangers coming into the Port of London ſhould employ 
* _ a Ys wes A City-Porters to carry their Goods, Sc. was held nought. Et per Cur. 
Mod. x: ” thi 433. They may make a By-law that none but Freemen ſhall be Porters; but to con- 

| | fine Strangers to none but ſuch as City-Porters, is unreaſonable. 1ſt, Becauſe 
if the City will appoint no Porters, they have no Remedy againſt the City. 
And 2dly, Strangers cannot know who are City-Porters, nor compel them to 
ſerve them. Vide poſt, Title Corporation. 6/3 
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VVV 
| | Lane verſus Cotton. Paſ. 12 Will. * B. R. 
Carrier liable in Reſpect \ | Carrier is liable in reſpe& of his Reward, and not of the Hundreds 


of his Reward, Co, Lit. being anſwerable over to him; for the Hundred is liable by the Statute 
89. a. 2 of Wincheſter, but he was ſo at Common Law; and the Reale 


n why Rob- 


bery did not excuſe him, was, becauſe it might be by Conſent and Combination 
- | SEE Tan Toke on in ſuch a Manner, that no Proof could he had of it. Per Holt Chief 
| Juſtice. V 5 IE | : 


Certlo⸗ 


OD 


1 
LI 


\ 


« Certiozari,. Recozbart, Vide. 7 Habias Corpus. P. 144 
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nes verfle North, Hill, 8 Win. z. B. x. 
0 e why 5 i 8 4 3 A e oh | Sed A ; a or 5 | | — 4 (1 ) | 
A HE Defendant was indicted before Juſtices of the Peace, and ple:ded cer che jf o.. 
Not guilty; and after the Jury were gone out to conſider of their Verdict, | Sid. 317. 9 oP 38, 
he delivered in a Certiorari; and the Juſtices returned the Verdict, and it was 141, Kc. 6 Mod. 17, 61, 
held well ; for it cannot be delivered after the Jury is ſworn. | 62. 1 Sid. 296. 1 Mod. 


Anonymous. Paſ. 9 Will. 3. B. R. 
Motion was made for à Certiorari to remove an Indictment of Barretry, Lies not * Toices of 
found at the Seſſions of Gaol-delivery ; and one Nurſes Caſe was cited, query ee art 90, 
wherein ſuch a Motion was granted. But per Cur. Tis never granted to remove S * Popd 278 
an Indictment found before Juſtices of Gaol- delivery, without ſome ſpecial 2 Rol. key. F 
Cauſe; ſo it is of the Old Bailey; and if ſuch Certiorari ſhould be granted, and 135. | 
the Cauſe ſuggeſted ſhould afterwards appear falſe, a Procedendo ſhould be 


awarded. 


Groenwelt verſus Burwell. Trin. 12 Will. 3. B. R. 1 Ld. Raym. 
213, 454. S. C. Comyns 70. S. C. | 


H E Cenſors of the College of Phyſicians have Power oy their Charter, Poſt. 200, 263, 396. 
confirmed by Act of Parliament, to fine and impriſon for Mal. practice Certiorari lies on a Judg- 
in Phyſick; and accordingly they condemned Dr. Groenwel! for adminiſtring eo given by the Vene 
; 1 a : 3 2 ois of the College of 
inſalubres pillulas & noxia Medicamenta, and fined: and impriſoned him: And the Phyſicians for Mal-prac- 
5 r being, whether Error or Certiorari lay, Ec. It was held per Holt tice. 1 Keb 818. 2 Keb. 
Chief Juſtice, 18. nn C b 77 3 43, 129, 3 Mod. 94, &c. 
Iiſt, That Error would not lie upon the Judgment, becauſe their Proceeding {es B. R. 245. 5. C. 
: * ' 0 3 Salk. 265. Carth. 421, 
is not according to the Courſe of the Common Law, but without Indictment or 


1. Holt 184, 
formal Judgment: Vet, 1 Hr = 84 3955 
2dly, That a C:r/iorari lies; for no Court can be intended exempt from the 


r of the King in this Court of B. &. It is a Conſequence of every 
inferior Juriſdiction of Record, that their Proceedings be removeable into this 

Court, to“ inſpect the Record, and ſee whether they keep themſelves within the * Pp. 14 5 

Limits of their Juriſdiction. Vide 3 Cro. 489. By the 23 H. 8. c. 5. the Com- March 196, 197, Kc. 
miſſioners of Sewers are to certify their Proceeding into Chancery; and the 13 1 Vent. 67. 1 Lev. 288. 
Eliz. c. 9. ſays, the Commiſſioners ſhall not be compelled to make any Certifi- Raym. 186. 

cate: Upon this, by Miſtake, they thought themſelves not accountable on a 

Certiorari, and refuted to obey a Certiorari iſſued out of the King's Bench; 

and for this the whole Body of the Commiſſioners were laid by the Heels. 


Anonymous. Mich. 8 Will. 3. B. R. 

Certiorari was to remove an Order againſt J. S. touching foreign Salt, Far. 97. der be- 
X which being removed, appeared to be an Order touching Salt; (without „en Writ and Order, 
foreign) And it was held not to be removed, for this Cauſe, there being no þ,q, N 434, 05 165 
ſuch Order. 5 2 1 Syd. 44. 1 Lev. 50. 
1 Bull, 155. | 


Dr. Sands's Caſe. -Paſch. 10 W. 3. B. R. | | 
. | | | „ | | ( 5 ) . | 
E Oaths appointed hy the Statute of the 1 J. & M. c. 8. were tendered Certiorari to remove Car- 
| to Dr. Sands by two Juſtices of the Peace, and he refuſing to take them, it Viekien of Recofancy, de- 


a 4 . : 0 nied. Hob. 138. Po. 
was certified to the Judge of Aſſize, and by him into the Exchequer, according 1.9. 4 Inſt, . bo . 
Aa | | to Holt. 14), 8. . 
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Certiorari, Recordari. 5 
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(6) 
Exceptions to be taken 
to Orders of Sewers before 
the Filing. Mod. Caſes 


40, 43+ 


15 P. 146 


Certiorari lies to Juſtices 
of the Peace in Wales, 
and Counties Palatine. 

1 Vent. 93, 146. Poph. 
144. 1 Mod. 64, 68. 

2 Keb. 685, 724,797, &c.. 
Latch 12. Allen 49. 


wk 87. 
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to the 83 of the 7 2 8 V. 3. c. 27. And now a Certiorari Was s prayed to re- 


move it hither, and a Surpriſe and Trick upon Dr, Sands, was ſuggeſted. 4 lſo the 


Caſe of James Duke of York was cited, who being preſented, upon. the: 3 Far. 1. 

c. 4. for not coming to Church, at the Quarter-Seſſions, i it was removed hither * 
Certiorari. But H Holt ©. J. held it could not be granted, becauſe it would perfe&tly 
evade the Statute ; for when it is once in this Court, it cannot be ſent back again, 
which would render the Statute of no Effect, becauſe the Party cannot be pro- 
ceeded againſt here; and that the Caſe 85 the Duke of 2 ork was 5 the only Caſs 
wherein 1t was ever done. 


{ . 1 — 
* : « fl 
4 . 4 * 0 * N 


Ae Hill. 11 win. 3. B. R. 


H E R E Orders of Commiſſionefs of Sewers. are removed into B. R. 
by Certiorari, the Court does not file them, but heat Counſel upon the 


Matter of them before filing; for if they are good, the Court muſt grant a Pro- 


cedendo, which they cannot do after they are filed. Sed per Car, Trin. 4 Am. 
B. R. We will file them in any Caſe where no e N is wel to enſue 
by the D. 


* 
«Ss 0 


® The Caf of Cardiffe Bridge. Trin. 12 Wil 1 Fe ; 1 Lü. Raymi 


580. 8. C. 


ERTAI N Orders of Ines made purſuant to a private Act of Pallia 
0 ment for repairing Cardiffe Bridge, were removed hither by Certiorari; and one 
Objection was made, That this Court could not ſend a Certiorari to the Juſtices 
of the Peace in Wales; becauſe it might be ſent by the Court of Grand Seſſions, 
which was as the King's Bench, and which by this Means was ſkipped over and 
rendered uſeleſs. Sed non allocatur : Tis the conſtant Practice to fend them i into 
the Counties Palatine, and yet they have original Juriſdiftion, and the ſame 
Courts within themſelves. The Counſel for the WVelſb Juriſdiction ſaid, this 
differed, becaufe the Juriſdiction of Counties Palatine © was derived from the 
Crown. But this was not regarded. And the Chief Juſtice ſaid, - That in Caſe 


of Sewers, this Court inquires into the Nature of the Fact before they grant a 


(2). 


(9) 


Variance. Certiorari to 
remove Indictment againſt 
A. will not remove In- 
dictment againſt A. and 
B. Poſt 151. Ante. 145. 
2 Salk. 452, 658. March 
112. 1 Lev. 50. 1 Bulſt. 
155. 3 Salk. 78. S. C. 

1 Roll. Abr. 395. Bro. 
Recordare, pl. 2. Dier 
34. 1 Ander. 133. 2 
Ander. 149. 2 Saund. 
292. : 


Certiorari, that no Miſchief may happen by Inundations in the mean Time; but 
this 1s only a diſcretionary 8 of their Authority, for wherever any new 
Juriſdiction is erected, be it by private or publick Act of Parliament, they 
are ſubject to the InſpeRtions « of this Count by Writ of Error, or by an: 
and Mandamus. 


Rex verſus Levermore. Trin. 12 Will. 3. B.R. 


Certiorari iſſued to remove a Conviction of Deer-ſtealing, and the Juſtices 
returned two Affidavits, and a Wafrant to diſtrain; and the Return was 
quaſhed as imperfect. 


Rex verſus Brown & al. Mich. 12 Will. 3. B. R. 


Au Brown, Francis Wood and Leonard Feſbrook, were jointly indicted 

at the Seſſions, and Brown was alſo ſeverally indicted; and Mocd and Foſprook 
and one J. S. were indicted in another Indictment; and a Certicrari was awarded 
to remove all Indictments; in quibus idem M. illielmus, Franciſeus & Leonard. in- 
dictati ſunt; without ſaying vel aliquis ecrum indictat. exiſtil. BE! per Cur. None 
of the Indictments are removed, but only the joint Indictment firſt mentioned, 
and the Juſtices below may proceed on the others without Contempt. 


. 2 5 Domina 


* * 
+ ne 1. 5 * * 1 3 — 2 2. hes e 


" Getriorari, Recordari. 


” 
ati iam * „„—„— 1 8 


* + Domina Regina wht Paroch. st. May s in the Deviſes, raf I P. 147 
e ee Ann. B. R. bw 
FO q _ C41 91 | * 13 
Na Certiorati 70 return a Order it was pe cujus 5 e tenor Enn The very Order muſt b 


in bec verba, and not, qui 8 ordo ſequitur in bæc verba's and it was returned. 2 Salk, 493. 


1 Syd. 229. Kc. 1 Ke 
She for this Reſon. „ ig - | 252, 3 Salk. 80. S. C. 


Shaw P. L. 210, 
Regula Genter“ Pat. 1 Ann. B. 11 £ FF 


| Rule was made that no Cerliorari ſhould be granted to remove Orders of Far. 10. 0 Order of Ju- 
- Juſtices, from which the Law has given an A peal to the Seſſions, before tices not to be removed 
the Matter be determined on the Appeal, becauſe ir hinders the Privilege of _ e 3 e it 
appealing 3 and that if any Order bel Wer before Appeal, it ſhould be ſent pal on, or” Mod. . 
down again: But if the Time of Appeal be expired, that Caſe is not within the 4 

Rule. Per Holt C. J. But afterwards in Mich. 4 Ann. B. R. in the Caſe of © 

the Inhabitants of Shellingion, it was held, that Advantage muſt be taken of 

this Rule upon the Motion to file the Order, for that after it is filed, * 


1s too late. 


Domina Regina verſus Naſh. Mich. I PID B. R. 2 Ld. Raym. 
989. S. C. Entries 37. Mi 1 _ 

H E Defendant was convicted of Deer-ſtealing, ad a Warrant was AY Crain * Superſe- 
ed to the Coaſtable to levy, &c. He accordingly diſtrained, and then came deas to an Execution be- 
a Certiorari to remove the Conviction; and after the Record removed, the Fun before that iſſued. 2 
Conſtable ſold the Goods, but would not part with the Money, or return the War- n 
rant. And the Court held, mths ES, 

iſt; That the Conſtable. might well proceed i in the ion after the Cetiaradi, Os 

becauſe it was begun pag and the Certiorari, no more ſtays it than a Writ of , 

Error of a Judgment in C. B. ſtays the Execution of a Fieri facias already begun Yelv. 641 1 Vent. 255 

to be executed. And in that caſe, if the Sheriff returns want of Buyers, the Com- Mod. Caſey $3. 

mon Pleas may award a Venaitioni erponas, notwithſtanding the Writ of Error 

pending. 


2dly, That this Court had no Power over the Warrant, being granted before 
the Certiorari iſſued, and therefore they refuſed to make a Rule upon the Con- i 300 aretz t 
ſtable to return it; comparing it to the Caſe of a Writ of Execution delivered, 5 


| &c. before a Writ of Error. But they faid the Juſtices might fine him, if he 
would not return his Warrant, or deliver over the Money to the Weener. | 


* Croſs Wow Smith & al. Hill. 1 Ann. B. R. 214, Raym, 36. 4 P. 148 | 


Writ of Error was brought in B. R. of a Judgment in the Court of the Far. 1 1 1525 
Iſle of Eh, in an Action upon the Caſe for Words. The Error aſſigned to all inferior JuriſdiRtio. ., 
was, that a Certiorari iſſued out of C. B. to remove the Cauſe, and was allowed, and 5 1 Fi S. C. Caſs 
yet they proceeded below afterwards. The Defendant in Error pleaded a Grant re of 
to the Biſhop of Eꝶ of Conuſance of Pleas, and ſhewed an Allowance. of it in | 
this Court, 21 E. 3. and that the Cauſe aroſe within the Juriſdiction, and that they 
returned this Matter to C. B. upon the Writ of Certiorari, and fo the Court be- 
low had good Authority to proceed; and to this Plea there was a Demurrer. 
And three Things were inſiſted on for the Defendant in Error. 1ſt, That no . 
_ Cerliorart ought to lie to the Court of Ely by reaſon of the F ranchiſe, which 
is a Conuſance of Pleas ;; and becauſe the Court above cannot proceed on the . 
Record removed by the Certiorari, but the Plaintiff muſt be driven to his new f 


2dly, That the Cauſe below could not be removed by the C erliorari, becauſe the 
Plaint was not entered at the Time of the Teſte, but her the T eſte; and before the 
Return of the Writ. But per Cur. As to the firſt We it is not the Plaintiff's 
Expence, "Ky 


Original. 2dly, Becauſe the Certjorari, admitting it lay, was no Saperſtdeas. eee 
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2 Salk. 564. Far. 120 1 
2 Keb. 138. 


Syd. 317. 
Ante 147. 


138. 


% 


5 
Not to be allowed without 
2 Salk. 564. Far. 
120, 121. S. C. 
175 33. 


Bail. 


1 
Certiorari not proper after 
Conviction unleſs where 
Error lies not, or Fine 
ought to be ſet in B. R. 


- + 


Poſt 150. 


Vent.433. 1 Sid. 419. S. C. 
6 Mod. 17.33. Holt 132. 


(16). 
Return inEngliſhallowed, 
Mod, 13, 


5 


Expence, but the Defendant's Liberty, that is to be conſidered in this Cafe, 


Far. 38, 84, 
85. Poſt 201. 
Comb. 1, 2. 2 
Keb. 141, &c. 

P. 149 


Set. and Rem. 
220. Holt 157. 


may be proper to give Judgment in this Court; and ſometimes it happens t 


For if the Franchife be lenere placita, then this Court hath a concurrent Juriſdic- 
tion, and the Defendant may chooſe whether he will be ſued there, or in the King's 
faperior Courts; for he may be a Stranger in the Franchiſe, and not able to find 


haail there, and it may be dangerous to be tried by a Jury of Strangers. Beſides 
Ante 146. Allen 49. Stil. Se W es, 
87. Vid. 5 6 W. & M. 
c. I. Par. 5. | 


as the Statute of the 27 H. 8. ſays, there is as much Difference between the King's 
Miniſtry of Juſtice in his ſuperior Court, and his inferior Courts, as between 
being 8 by the King in Perſon, and by his Deputy; therefore it is that this 
Court hath a Superintendency, and to prevent Oppreſſion, may award a Certiorari 
to any inferior Court, and the Subjects Right to Writs of Certiorari appears by the 
43 Eliz. c. 5. and 21 Jac. 1. c. 23. which reſtrains the Abuſe of them, 2dly, A 
Cer tibrari lies to a Franchiſe that hath a Conuſance of Pleas; which is more than a 


bare Franchiſe ſenere plecfta. 3dly, It lies to an exempt Juriſdiction, for that 


Franchiſe is only for the Benefit of the Defendant, which he may wave if he 
pleaſes, And even in caſe of a cuſtomary Proceeding by foreign Attachment, 
if a Defendant carmot find Bail below, he may bring a Certiorari, and on putting 
in Bail above, the Cauſe ſhall go on there. As to the ſecond Objection the Court 
held, a Certiorari was a Super ſedeas, by the ſame Reaſon that a Habeas Corpus is, 
Vide 1 Cro. 261. 2 Fon. 209. and that therefore all Proceedings * after a: Cæro. 
rari allowed, were erroneous ; and that an Attachment would have lain, if they 
had not allowed the Cerliorari. As to the third Objection it was held, that this 


Plaint was well removed; for a Certiorari is like a Recordari, which removes all 


Things pending at any Time between the Teſte and the Retorn. Vide 1 Vent. 63. 
1 Ro. Abr. 395. F. N. B. 71. a. c. 3 FH. 6. 30. b. New Theſe. Brev. 37. 
3 Brounl. 335. * . | | | | 


Domina Regina rer ſus Bothell. Trin. 2 Ann. B. R. 


| CE RTIORAR I was to remove an Inditinent, arid there being no Bail in- 


dorſed upon the Writ, the Court ſaid, the Writ ſhould not have been allow- 
ed, for it was againſt the late Act of Parliament. = 33 


Domina Regina verſas Porter. Mich. 2 Ann. B. R. 2 Ld. Raym. 


937. 9. C. 


| FI Being indicted and convicted for beating certain Officers, on the Statute of 


214 Car. 2. obtained a Certiorari to remove the Indictment, Sc. in B. R. 
And Northey Attorney General moved for a Procedendo, urging it was inconveni- 
ent that a Certiorari ſhould be granted after Conviction and before Judgment, 
becauſe the Juſtices who tried the Cauſe were beſt able to ſet the Fine. Et pur 
Cur. A Certiorari lies after a Conviction and before ment, for perhaps it 

at a 
Writ of Error will not lie: However a: Writ of Error will lie in this Caſe, becauſe 
tis a formal Proceeding grounded on an Indictment. And therefore becauſe the 
Party, if grieved, might have Remedy by Writ of Error, and it was not fo proper 
to ſet the Fine in this Court, a Procedendo was granted. And Holt C. J. ſaid, 
That upon a Conviction at the Aſſizes, if the Judge of Aſſize doubt of the 


Judgment, he may remove the Record into this Court by Certiorari; and that 


upon Judgment here a Writ of Error of a Record, coram vobis refiden. lies; 


and that it is the Courſe of the Crown-Office, and was fo done by C. J. 
Scroggs. | . | 


Anonymous. Mich. 2 Ann. B. R. | 
NVE that made and ſold Cyder was convicted for not paying the Duty 
upon the late Statute; and on a Cer/iorari to remove the Conviction, the 


Jutice made his Return in Engliſb, which Mr. Cheſhire moved to quaſh; but it 
was allowed to be good in this Caſe. — — | 


1 | „ 2. "SA 


— — — — — ä 22 —— 
CET SIEPTe er. 


* Domuria Regina verſur mig Hall 2 Ann. B. R. 2 Id. Raym. * P. 150 
971. . C. 5 


| pen of (Ago 137! 
Certigarari after Conviction. ought to 1 to remove che tocic ment and Cod Certiorari ought to be td 
A viction, and if it make Mention of the Indictment only, and not of the — _ 
nviction, it may be uaſhed ; And if the P. arty take it out before Conviction, fendant is 1 / 
but will not uſe it Nl fter, he ought to loſe the Benefit arent | 2 61: 8. C. 3 
| 1 78. 
Regina werſus Knatchbull & al, Hill. 2 Ann. B. R. 
( 18 
Motion was mote Fr a Cirtiorar to remove an Indictment Sand it the Certiorari not LION to 
Aſſizes in Ken!, àgainſt Mr. Knatchbull and others; but denied, tho? earneſtly 31 e 1 . 
preſſed for; alſo the ſame Thing was done in Mr. Thornbury's Caſe, CJ 
others, was indlicted at the Old Bailey for a Jacobite Conventicle, and. it was preſſed 
by him in Perſon to have a Certiorari, intimating Partiality and Prejudice in the 
Lord Mayor and Aldermen againſt him; but at laſt it was denied for this par- Poſt, 151. Ante 144; 
ticular Reaſon, viz. That the Motion happened i in the End of Hilary Term, fo 


that it would occaſion ; a Delay of Ji N 885 9 * ſeems they would have 
granted | _— 


? 


Homias Regina veg. White, Paſ 4 Ann. . i 


| (19) 
\ Certiorari was granted to remove an Order of Seſſions made by the Juſtices Certiorari to remove Or: 
of Nerthamptonſtire, for removing a High Conſtable and putting in another: _ 4 ene ſigned 
Sir James Montague moved for a Procedendo becauſe the Writ was made out on the Iädigmegts, both Writ | 
Saturday before the Term, Tefte the 12th of February, and the Fiat was not ſigned and Fiat. Vid: 1 Lill; 
till ry firſt Day of this Eaſter Term, and a Procedendo was granted for this 255. Holt 132. S. C. 
Irregularity: And it was held, that in Writs of Cer:iorari granted to remove 5 n 
Orders, the Fiat for making out the Writ muſt be ſigned by a Judge, and the 
Writ itſelf need not; but in cafe of Writs of Certiorati to remoye Indictments, 
the Fiat muſt be ſigned and the Writ too, and that the latter is required by the 
late Act of Parliament: And Holt C. J. ſaid, That if the Fiat had been Ane 
on the ſame Day the Writ was taken = that would have been well; becauſe it 8 4 Contables remov⸗ 
was before the Effoin-Day ; but a Het ſigned this Term, cannot warrant a Cer- * 
tHorari teſted the laſt Day * laſt Term; Alſo they held High Conſtables might be 
removed, as well as Petit EA "and the Juſtice at  Scflions were IF beft 
Judges of that Matter,” 


* Nehuff's c. Paſch, 410. B. N . 161 


20 
R. A moved for a Certiorari to remove an Indictment at the Old Certiorari 105 7 E | 
Bailey for a Cheat: The Caſe was, That the Defendant botrowed 600 J. to the Old Bailey, unlefs 
of a Feme Covert, and promiſed to ſend her fine Cloth and Gold Duſt as a Pledge, 6 
and ſent no Gold Duft, but ſome coarſe Cloth worth little or nothing; they 
offered to try it the fame Term, which would be a Benefit to the P. cutdy; 
who by the Courſe of the Old Bailey eould not try it ſo ſoon; and the Court 
granted a Certiorari, becauſe the Fact was not a Matter criminal, but it was the 
Proſecutor's Fault to repoſe ſuch a Confidence in the Defendant; and becauſe 3 
Was an abſurb e ee 1 the Pefendant offered $0 try It _ Ante 14% 150. 


Domina 2 verſus Barnes. Mich. A Ann, B. R. 2 14. Rayrn 
1 


2 2 
N Order was made TR A. and the Cebttoriati was to rao at Spike, PI 145, 146, 
againſt A. and B. Et 2 This ſhall not remove the er Guilt 2 Salk, 452, 434, 638. 
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| 121 Prager 4 2 1 A 
Challenge. | 
Sir Godftey Kfeller' Caſe. Paſch. 5 Ann. B. R. 
( 22 ) 1 * f a | 
After Certiorari to remove 


A remove IF there be a forcible Detainer, and and Inquiſition taken a then and Certiorari 
ee a Faſtin _ | to temove the Inquiſition, and then there is à new forcible Detainer, the Juſtices 
award Reſlitution. may, notwithſtanding the Cerfiorarz, record the Force; but they cannot Proceed 

| : to award Reſtitution : So if after the Inquiſition; and before the Certiorar7, there 
had been a forcible Detainer, the Juſtices might have recorded the Force; but 
all Proceedings upon ſuch Inquiſition are ſtopped. - N 
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Anonymous. Trin. 1 W. & M. 


Challenge fo Favour T TPON a Trial at Bar the Queſtion was, whether the Fair called Vay-Hill 
LJ Fair, ſhould be kept at Way-Hill, or at Anderry ? And one of the Jury 
was challenged becaüſe he lived. at Way-Hilt; and the Objection was, that the 
Fair occaſioned Manure to improve the Ground. On the other Side it was 
conſidered that the Fair occaſioned trampling of the Graſs : This belag a Chal- 
lenge to the Favour, two of the Jurors were fworn to be Triers, and their Oath 

was, You ſhall well and truly try whether A. (the Furyman challenged) ſtands indif- 
| ferent between the Parties to this Iſſue. „ ee * 


b Rex & Regina verſus Warrington & al. Paſch. 3 W. & M. B. R. 


Mod. 6. Orb 214. INFORMATION for a Riot committed in Cheſter; it was ſuggeſted 
8. C. 1 Show. 327, I upon the Roll that one of the Sheriffs was a Defendant, upon which the 
Comb. 191, Caſes B. R. Venire facias was prayed and directed to the other Sheriff. Upon Not guilty 
ht ESE vere pleaded, the Jury found them guilty z after which it was moved in Arreſt of 
and one is challenged, Judgment, that the Venire ſhould have been awarded to the Coroner, becauſe 
the Venire ſhall be direct- both Sheriffs make but one Officer, or rather that both Perſons make but one 
ed to the other. 3 Lev. Sheriff; Sed non allocatur : For tho? one be challenged, the other may execute the 
164 6 Mod. 37). Writ, but he does it in the Name of both; as where one arreſts a Man or 
Nm Os neglects to arreſt a Man, the Atreſt or Neglect is the Act or Neglect of both. 
The Coroners are got the proper Officers of the Court, in any other Caſe but 

where the Sheriff is abſolutely improper ; not where there is no Sheriff at all. If 
the Sheriff die, the Coroner cannot execute, Fc. In the Caſe of two Coroners, 
if one be challenged, the other muſt act, and yet both make but on Officer; ſo 
in this Caſe one Sheriff is challenged, ergo the other muſt act. 2 Mod. 24, 199 


F nn 512 ured 
ty. C20 KE being indicted for High Treaſon, and the Jury called, he offered to. 
Juryman may not be e- / Aſk the Jurors, in order to challenge them, if they had not ſaid he was guilty, 
amined to any Matter or would be hanged : Et per Cur. This is a good Cauſe of Challenge, but then 
criminal or infamous, in the Priſoner muſt prove it by Witneſſes, not out of the Mouth of the Juryman : 
order to challenge. 1 Lill. A Juryman may be aſked upon a Voir dire, whether he [hath any Intereſt in the 
7 Cauſe : Whether he hath a Freehold : For theſe do not make him criminal; but 
you. ſnall not aſæ a Witneſs or , Juryman, Whether he, hath- been whipped for 
Latceny, or convict of Felony ; or whether he was ever committed to Bi dei 
for a Pilferer, or to Newgate for Clipping and Coining ; or whether he is a Villein 
or outlawed: Becauſe, that would make a Man diſcover-that of himſelf which 
tends. to Shame, Crime, Infamy; or. Miſdemeanor:: So it] is in this Caſe, the 
Anſwer would charge him with Miſdemeanor or \Miſbehaviour, Er per Poel 
|  Juffice: In a civil Cauſe you may perhaps aſk a Man if he has not given his 
: Opinion beforehand upon the Right: For he might kave done that as Artii- 

trator between the Parties: Otherwiſe in this Caſe. Cook's Trial 21, 28. 
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5 Chancety: 


12 ee Mick. 106 15 domo Procerum. 


Mia mie an * to Truſtees for Pa 2 8 of Debts and n 2 Land nk iy Truſt to 
The Truſtees HT the whole Money, and the Heir prayed to have the pay —_ oy iſcharged as 
Land; and this was oppoſed, becauſe the Truſtees, had not plied the Money, * ere — 4 bl by | 
but converted it to their own' Uſe; ſo that the Debts and Legacies remained the Truſtees.” Mod. Caſes, 
unpaid: It was reſolved, That the Heir ſhould have the L. and diſcharged, and &c. 171. 

the  Legatees ſhould take their Remedy againſt the Truſtees : For the Eſtate was 

Debtor for the Debts and Legacics, but not for the Faults. of the Truſtees, - 

and therefore is only liable fo Tong as the Debts, Ce. ſhould or“ might be paid, 0 P. F 54 

And where the Land has borne once its Burden,, and the wa with is raiſed, it is 

diſcharged, and the Truſtees liable. 1 


"Beſt contra Slay,” Mich. * 4. Is Canc. _ 
2) 


Fa M E Sole ized in Fee, upon her Marriag * Sick” e Lade, to Term ene wh te 
Truſtees for 100 Years, in Truſt for the Huſband for his Life, Remainder to > Gl Pap * 15 =— N 
herfelf for Life, Remainder to the Iſſue of that Marriage ig ane to the Wife, 


on the Inheritance. Eq. 
her Executors and Adminiſtrators ; Huſband dies wi out Iſſue; ſhe marties. a Abr. 254. p. 10. S. C. 


ſecond Huſband and dies: Whether this Term ſhoul d be attendant upon the In- 2 Vern. 520. Pre. Ch. 
heritance, or ſhould go to the Huſband as a Term in groſs was the Queſtion ? 75% 2 Willon 329- 
Et per Cur. Tis a Term attendant, becauſe the Truſt for which it was created 

is at an End, the firſt Huſband being dead without Iſſue: As where a Term is 

created to raiſe Portions; and the Portions are paid; or a Termor purchaſes the 

Inheritance in Truſt, the Term ſhall be attendant. And as | for the ſeeond 

ne it cannot be intended thi he was Fe thought of. 


os Mad articled to ke laid our i in Land. ſhall be taken as 1 in Eauity In Equity Land dared | 
« for this Court is to enforce the Execution of Agreements, and therefore looks to be fold ſhall go as 
upon Land agreed to be ſold, as Money, and Money agreed to be laid out in Money, and Money a. 


„Land, tbe. in Pet 1 Res Fate, witch Thal deſcend to the Her; 854 1 bet 
« Quære, If Money be articled to be laid out in Land, in a Marriage: Settlement, MD: Kc. 17 te 


« upon Failure of Iſſue, and there is no Iſſue, but Debts by ſimple Contract; 
as * whether this ny ſtall de den” as Land, and N. N r * 


| Anonymous. 27 Junii 1707. At +20, Chancellor's Hat. 3 2 


T was held, iſt, That if one by Wilt or * Deed ſubject = Lands to the Pay: Where LF. 1 deviſed 

ment of his Debrs, Debts barred by the Statute of Limitations ſhall be paid; ; to pay Debts, Debts barred 

for they are Debts in Equity, and the Duty re ains/z the Statute. has not by the Statute of Limita- 
extinguiſhed that, tho” it hath taken away the Reme y... 2, It was held, That if tions ſhall be paid. 


there” be a Bond-Debt, and the Intereſt hath out-fun che Penalty, it ſhall not Inter Rand Ball airy 
carry Intereſt beyond the Penalty : for the Deſign of the Settlement was not to naſty. Mod. Caſes, ce. 


increaſe the Debt beyond what is due, but to give a farther Security; how- 33. 
ever, if the Deviſee or Truſtee neglects to pay in a reaſonable | Time, he War. 


l ſuch W pay Intereft” OR.) the e Lak c aa Ch all- 
or. | If 4 


: a3 
- 


„ ee hath 6 Ann. 11 "fa Cane. © E. 555 


IF a Truſtee or Executor compound Debts or Mortgages, and b y them in for Truſt * 3 Debt 
] Genn than is due upon them, he Halb not kale che Wee CF IE elf, but other for les Fry 3 hall 
Creditors and Legatees ſhall haye the Advantage of itz and for want o them, not be allowed for the 
Fa — chall 92.9 to tlie Parts y who. "jr adde 8 THT but if 2 — — — ors 
f mſelf, and het fry he: xe. | 
152 ha 1 520 ing mo Sus) 41 egg ron LE 157 50 10 5: or Exec * be 41 Vern. 49 336, 


T, 


mmm 464. 476. 


© Chancery. 5 


. 
ets. A "EY © I) 


_—_— 


in a i Hs I for leſs than is gue; or for leſs than it is worth, he ſhall be allowed 
all that is due upon the Mortgage; for he ſtands in the Place of him that 
-_ ed, viz. the Mortgagee, who might have given it to him nh and what 

ue muſt be the Me ſure of our "Allowance, and not what he gave; for 
that mighe have been more than i is A as well as leſs ; and ſince he runs 


| | the Hazard, if Loſs happens, he ought to the Benefit in .ciſe x turns 
; Vantage: So faid and admitted, Per C owper, Lad Chan celor.” 1 5 K 


17 | | Cathbert contra. rea Mich. 41 2 | 
(5 
Legacy to a Creditor, ur Owed his Niece A. 100 1, by Bond, A of having d wry other — B. =] 


greater or leſs than his N makes his Wil, and bequeaths g 00 to his N iece 4. his tw 
Re. Ab. r 0 8. 8.0 C. other Nieces 200.1. apiece, After that by borrowed another 100 J. his Nice 
2 Vern. 593. A. and being indebted to her in 2001. died; and to proye the 3004. ould go in 


Satisfaction of the Debt, Mr. Vernon inſiſted, that ĩt was the Rule 1 in £quity, and 
had been often decreed, That where a Teſtator being indebted, gives his Debtce 
a Legacy greater than his Debt, it ſhall go in Satisfaction N * a Man ſhall be 
intended to be juſt before he is kind; otherwiſe where a Legacy is leſs, for that 
is neither to be juſt nar kind, and ſhall not be taken to go in Satisfaction of any 
Part. Cowper Lord Chancellor ſaid, It might be as good l to conſtrue him 
to be both juſt and kind, if he intended Ty be both ; 4, That if any Part of 300 J. 
be applied to the 77 0955 of the Debt, — for ſ ſo much 1 it is not a Gift, 
Legacy moſt be taken to whereas'a Legacy muſt he tak f e to be a Gift or Gratuity ; And there being 
de a Gift. Aſſets and ſome Proofs of the Teſtator's greater Kindnels to A. than his other 
Nieces, his e decreed her the AF Od. oyer and above her, IF, 


ST 2 5 235 * Kemp contra Coleman. Mich, Facation, 6 Ana. 

6 

Bond 1 to I Part P E R eundem Dominum Cantellar. inter Kemp. &. — Mich. Vac gc. 9001 
of Portion without Father's It was laid down as a Rule in Equity, That where the Son without the Pri- 


Privity, is void. vity of the Father or Parent treating the Match, ves Bond to return or e 
e | any Part of the Portion, tis ig | 575 Bk 1 


. * dd = N * = 
1 . . / 5 4 "A 


 Grimſton contra Lord Bruce & Ur. = * 7. 


6) Devilai hie Lands x0 J. f. and ls Heirs, on Condes to. pay-20,000! 

C ) F 20,000 
pot ledge wy . to the Heir ar Law, vin 1000. 5 em for the ft fuse Years 
in 20 Years, at 1000l. and . per Annum after that, till the whole ſhould be paid; the Heir enter- 


per Ann. H tered 5 
* "we gs _ for Non: payment of one. of the. 1000 J. per Annum, and 7. S. brought his 


Forfeiture, and Deviſee Bill; and it was objected, That the Condition reſtores the Heir, and that Chan- 
lined, - cery ought not to aid in Diſheriſon of him: But i i was reſolved by .Cowper, Lord 
2 Vent. 352. In Cafes Chancellor eee 
of Fofeiture, Equity can 1ſt, That the Ey try of the Heir in i this Cale, was only” to inforce the Payment 
_— wire they can cf his rig as, where'a Mongazee enters * and 98 the Court can give him 
K Ea. Ab. 108. Intereſt for che ſame from the Time it ere pay yable, and that wherever the 
p. 4. S. C. 2 Vern, ri can give Satisfaction or Compenſation or a] reach of Condition, they can 
366, 594- 8 „ 
20ly, That for every 1000 1. from the Time it became pays the Legatee 
eir ſhould have Intereſt, | becauſe, both the Sum and. une of Payment were 
a and paſt. 
3dly, That there is to ae no Deduction of any Taxes, becaule it is not to iſſue 


nor ariſe from the Lands, but i is giyen, as, a Sum in Grols, ſecured by Entry on 
the Lands for — EP 


Taxes, 


Higgins contre Derby. .. Mich. Vacation 6 Ann. | 
T RVSt a 5 Form. of Years: ans dec e A for 11 


+ $:8:)1 24 2 
-Remainder of a Term 


Rs te for der to the firſt Son of their Bodies, 
a Limitations in f the Hein 10 1 7 of ſuch Son, (and r Son) 


2- and 


[in Aut. SEE 


in ancery, That if H. makes his 


% , . 
ah LARA a a 1 2 b — ' — . fy OE; $4 —— Py AR N At yy" vw? 1 9 ———ů 
"ts * 4 as * , . + 1 Ld. li... * 4 ' ee... 2 2 
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and for want of "FR then to o the 3 of the ſaid Hythe nd and Wife: The If the Eſtate- Tai was cd 
Huſband and Wife died, and tliere was no Son of the Marriage, but there was a Gogent and never tooc 


Daughter; and the veſtion was, Whether ſhe h 2 by Virtye of 35 Effect, the eo 


Limitation, it being after a Limitation in” Tafl”to the Sems? Ef per Comper, e ee 
Chancellor, W Here the e Lirr tations! to the 80 90 8 * the 3 12 
velted, 1 9 pd "Lit whey to che Daf ners Fat void: But 5 5 7. 


Remainder is good; for 
* there d CA San, ther ito Pit if no'Son but 


Hud 9 2755 


I 7% 


6 5 4 ws —_ wn, 4 1 1. 5 


Whitlock contra Waltham. a j fig Hat. 7 Anf. 45 15 Roll. 8 
1 * E Intereſt of a Mortgage was paid. to "and kerl y the Scrivener that Payment (te of 


ut out the Money; the Scrivener proved inſolvent; and the Queſtion Mortgagee to the Scrive- . 
was, who ſhould bear the Loſs? And it was admitted in this Caſe, Firſt; ner is good, if he has the 


That if the Scrivener be intruſted with the Cuſtödy of the Bond, "Re ma el 


Y. Eg. Ab. 1 S. C. 
receive the Intereſt; and tho? he fails, yet the Mortgagee. ſhall bear the 1 1 arm. 1 190 of Prin- 


And that fo it is alſo in ſach Caſe, if he receive the Principal and deliver up the cipal, if he deliver * che 
Bond; for being intrufted with the Security itſelf, it {ha all. be x reſumed, he i _ 25 | | 


Intereſt, and the rather becaiſe 55 giying FE of the Bond 5 the 0 l a0 K 
the Money, is a Diſcharge | thero6f'; Other xi 


ne 


2dly, If a Serivener be rule with tlie 8 not ce Bond, he Obe wil of Mortgage - 


hath only Authority tc to receive the Intereſt, but r the . dee becauſe the Deed. 
giving up üp the Deed'is not ſufficient to reſtore th but chere mult be a 
e 2 wheteas te giving” up 2 Bond, mnt. 5 ANY Erbgut Nr 
t eD E 21 280 MB NI | 

3dly, That tho! the Kerlen Be Kg the Cüſtody of mn Bor 1 
the Bond. yet if the Mortgage agrees that the Mortga gor mall ay the Sfgigh to If Mortgages agrees; 1 ry 
the Scrfreatr, the Intereſt may he d well | paid. to the e Scrivener, is 5 hg as as vo Mort- Life tho” he hath neither 
gagee lives. eee ee | ond nor Mortgage. 


4thly, That if _the Mortga gee des d [TH Executor 79 7 the 8 eriviner, And after his Death, if 


and receives Inter { of Him Ins at His Hands, that became after t 15 of Executor agree to it ex- 
the Mortgag 6 Ris is a 19 75 ment; and if Eo fiich Recth 55 Sctivener preſsly or by Implication; 
breaks, the apor {halt n the Loſs; fbr it Was the agee that 


truſted the Scrivener, and the Eder came into the Agreement, and thereby. 

renewed it, ſuppoſing it was determined by the * Death, of the Mortgagee, bait * P. 1 Wl. > 
it was rather an Agreement than a nd could not die. with e 3 
Nota; This was the Hrlneipat Es en and affirmed by Camper, Lord ar ar. Ex 9m af + 


- r 1 L „ * 
ite: \ 2 ay; 7 ell: : 
11100 . 46 1 8/14 AY 4 Sift _ \A#4-- 4 Vs 44+ #4: + * 
a 0 1 


o * 


Vork TPP Stone N al,Nox- * Mich. Gp a 1 ia Canes, 


HRE E Perſohs being jointly intereſted i in the Trult 8 F 


one of them mortgaged. his third Part; and the 
: Joint-tenancy, was ſevered in this Caſe? It E Ou 


in toto, but 


| r "Whether voke a 
* d.to b tiled, | Point: ſevers the Joint-tenancy of 
boa off. 47 ap Doe mane | Bing the Truſt of a Term. E 
12 il, and deviſes his Land, to one in Fee, Ab. - 293: . 1. . C. 4 
and after mortgages gi Lad in Fee, this is no total Revoca ocation, but 
by t 


the Equity of Redemption ſhall paſs by the Deviſe: But Cowper Lord Chancellor 

held, That a Joint-tenaficy is an odious Fhing in a | t as to the Caſe of 
the Will, it might be for the Benefit of the Mort Wy, at. this LES ſhould not = 

be revoked; des der ie 8 i e de Norte Joint- 

tenancy ſhould continue; becauſe if he happen to die firſt, af ta his Eſta g and In- 


tereſt goes from his Repreſentatives to the Survivor, u 5 50 Id: be cpnſtrucd a 


Severance, 


C ce Duke 


225. s : ; Oz 


ortgagee's . 


1 a. Term _ Years, A Morigag e 2 not re- 
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CC © 
3 uke Hamilton contra Lord Mohun, 20 Mais, 9 Ann. 
Covenant before Marriage 4 N E of the Marriage- Articles was, That the intended a Huſband ſhould 
to releaſe the Wife's Guar- | within two. Days after Marriage, for the Peace of the Family, releaſe 


dian within two affe TT Holand b br ICE. AL $374 I nne | 
27 ll * the Guardian of the young Lady (the Lady Gerard) of all Accounts of the mean 


Profits, ſet aſide in Equity, Profits of an Eſtate that belonged to the Lady 2. E. Per Couper Lord Chancellor, 
Eq. Ab. 90. p. 6. S. C. admitting there was no Surprige or Concealment, yet chis Covenant ought to be 
3 Vern. 653. ſet aſide as extorted from the Huſband, who could not have the Daughter but 
upon theſe. Terms; and that wherever a Mother, or Father, or Guardian, inſiſts 
1 PUVA Gain, or Security for it, and obtains it of the intended Huſband, 

It 
uſe of to ſuch Purpoſe: You ſhall not have my Daughter unleſs you do fo and 
and ſo, is to ſell Children and Matches. And he held theſe Contracts with the 
Father, Cc. to be of the ſame Nature with Brokage-Bonds, c. but of more 
miſchievous Conſequence, , as that which would happen more frequently; and 
that it is now a ſettled Rule, That if the Father on the Marriage of his Son, take 
. a Bond of the Son, that the Son ſhall-pay him ſo much, Sc. tis void, being 
done by Coercion while he is under the Awe of his Father. 


P. 139 


5 . | 
A Term limited in Re- iS: 174 CC Sb I 5 EEE 
a eee Father's M Bill was brought for raiſing the Wife's Portion out of a reverſionary Term 


Corbett & Ux. contra Maidwell. Trin. g Ann. In Cancell. 


Death, in Truſt for raiſing { expectant on her Father's Death: The Caſe. was, T, bomas Maidwell, the 
Daughters Portions at ſuch Father of the Plaintiffs Wife, upon his Marriage, ſettled to the Uſe of himſelf for 


be ſet aſide; for the Power of a Parent or Guardian ought not to be made 


— 


an Age or Marriage, when Life, Remainder to Truſtees for 500. ears, Remainder to the Heirs, Male of his 


may be baiccd in the Fa- Body by his intenged Wife, and if he ſhould happen to die without Iſſue Male of 
ther's Lifetime. Eq. Ab. his Body by his Wife, and there ſhould be one or more Daughters of their two 
337. P. 5. S. C. 2 Vern, Bodies, which ſhould: be unmarried; or not provided. for at the Time f bis Death, 
640, 655. 3 C. R. 190. ſuch Daughter (if but one) ſhould have 2000 J. and 30 J. per Anmm ifluing out 
| of the Profits till the Portion ſhould become due; the Portion to be payable at 
the Agr of eighteen, or Day of Marriage, and a Power for the Truſtees to raiſe 
it by Sale or Mortgage of the Tetm, or Perception of Profits. There being but 
one Daughter of this Marriage and no Son, the. Wife died, ang the Daughter 
being above the Age of twenty- one, and married to the Plaintiff,- the Queſtion 
was, Whether the Truſtees could raiſe her Portion in the Life of her Fa- 
ther? And on great Conſideration it was held by the Lord Cowper, Lord 
WE LO Chancellor, ah 3 N FLA: ory ee * 3 4 a 5 
It, That tho) a Term is limited, in Remainder; to commence after the Death 
> 475414 ae d x the Truſt is to raiſe, a Portion payable at the Age of 

eighteen, or Day of Marriage; without Queſtion, aug | 
Death of her Father, but at the Age of eighteen, or Marriage, may compel a 


the Daughter ſnall not wait the 


Ss if on Contingency, = diy, So it is if the Truſt of a Term for raiſing Daughters Portions be limited 
and the Contingency hap- to take Effect, in caſe. the Father dies without Ine Male by his Wife, and the 
Pen n dne ne ots Wife die without Iffue Male, leaving a Daughter, in fuch Caſe the Term is ſale- 


Father: able in the Life of the Father. 


That ſo far it had been carried already, but he Youbted whethierche could have 


gone ſo far in caſe the Matter were Res integra; but that the Reaſoning upon. 


Which it had been founded was, That by the Death of the Mother the Poſſibility 
of Iſſue Male was extinct: That all that was contingent in the Caſe has e . 

| "Father's: 
Death, that's not contingent, for all Men muſt die; and it is now the ſame 
Thing to ſay, when the Father ſhall Jie without Iſſue Male by his Wife, as to 


It is become impoſlible that there ſhould” be Iffiie Male, and as to the 


' ſay when the Father ſhall die. | | 1 
And if this Caſe had gone no farther, it had been no more than that the Father is 
Tenant for Life, Remainder to Truſtees for 500 Years for raiſing Daughters 
*P 160 Portions' payable at the Age of eighteen, or Marriage; and no all Contin- 
— cies having happened, and being out of the Caſe, it ſhould ſeem within the 
| eaſon of the rſt Reſolution. VIV TFT. = COT ein. 70 21 „ or on. 
That 
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lution : Sir Edward Greaves made a Settlement to the Uſe of himſelf for Life; 
Remainder to the Uſe of his firſt Son in Tale Male, Remainder to Truſtees for 
forty Years, Remainder to 9 in Fee: The Term is declared to be in Truſt, 


that in caſe it ſhould. ha 5 1 85 t the faid Sir Edward ſhould die without Iſſue 
ru 


Male of his Body, th ſees ſhould raiſe 5000 /. for D ters Porti 
payable at the A ie of twenty-one, or Marriage, with a for Doo Monte ane 


in the mean Time. The? Wife died, leaving two N e I 
e Right 
Male, 10 


Male; and by Pemberton, ' Dolben and Raymond, it was reſolved, 
to the Portion was veſted by the Mother's Death without Ifue 1n the Life 
of the Father; for otherwiſe the Father might live ſo Jong chat the, TRE 
might be of little Service. 


Thus far the Court has gone for Convenience, that young Women may have 
their Portions when, they moſt want them. 


But in the principal Cafe, the Daughter, who is the Subject of this Proyiſion, bor. not before the Cane | 


That this Caſeof Greaves and Mattifon, 2 Jo. 201. comes «Fatt puly up to this Reſo- 


muſt be a Daughter unmarried or unprovided for at the Time of the Father's Sency rn 


Death, which is a Contingency not yet happened, and therefore 1 it comes not 
within the Reaſon of either of the Rules. | 

As to the 301: per Annum for Maintenance, he held, "That muſt be e 
in caſe the Father die without Iſſue Male, leaving a Daughter under the Age of 
eighteen, ot not married, becauſe otherwiſe this Abſurdity muſt follow, That the 
Daughter muſt be paid Maintenance-Money i in the Life of the Father, out of the 
Profits of a Te m that is not to commence till, after the Father's Death. 


That this Caſe was too ſtrong for the Court to attempt to get over, and to 1 Salk, 159. 1 C. 3 
do it would create great Confuſion; and it would be to no Purpoſe for any one to Vern. 640. S. C. 3 Chan, 
make Deeds, if the Re of Convenience or Inconvenience ſhould prevail to Rep. 190. S. C. 


oyer-rule them. Bill mind. 


Whitecomb contra Jacob. Trin. 9 Ann. In Canc. 


| F one employs a Factor and intruſts him with the Diſpoſal of Merchandize, 
and the Factor receives the Money, and dies indebted to Debts of a higher 
Nature, and it appears by Evidence, that this Money was veſted in other Goods, 


and remains unpaid, thoſe Goods ſhall be taken as Part of the Merchant's Eſtate, Money. 


and not the Factor's; but if the Factor have the Money, it ſhall be looked upon 
as the Factors Eſtate, and muſt firſt anſwer the Debts of a * ſuperior Creditor, 


Ec. for in regard that Money has no Ear. mark, 4 th cannot follow that in 
behalt of him that employed. the F actor: 1 eee 


Vane 2 Lord bernard; "Mich: 1 Georg. In Cane, 4 


I ORD Bernard upon his Marriage, in Cee of a Portion , of 

/ 10,000 1. ſettled the Caſtle of Raby, Ce. to the Uſe, of himſelf for Life, 

without Im peachment of Waſte, Remainder to his Son for Life, Sc. The Son 
brought a Bil againſt his Father the Lord Bernard, to enjoin him from pullin 


cauſe this Was an Abuſe of the Power, and derogatory to the Grant; the In- 


_ of that nn being al, in aer to cut * Timbers a pen new 
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Waſte. 
down the Caſtle; and Cotoper, Lord Chancellor, granted an Injunction, be- 2 Ven. 738. 


E 
Merchant's Goods in the 
Hands of the Factor not 
liable to Debts of a ſuperior 
Nature; otherwiſe of 


* P. 161. 


( 14) 
Injun&ion to prevent as 
pulling down a Caſtle 
granted againſt Tenant for 
Life, diſpuniſhable of 
2 Chan. Caſ. 32. 
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C21 
Kin g's Chaplain extraor- 


dinary is not capable of a | | 


Plurality within 21 H. 8. 
. 13, & 14. z Salk. 389. 
5 * 137. 


2 Brown. 45. Diſpent. | 
tion is not neceſſary where 
the King preſents his 


Chaplain to a ſecond Be- N 
nice. | 
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PR ES 1215 for taking his Tithes in Added © = e ut 
found, That the Defendant being pollefſed of the Benefic bock ton, and 1 
M extraordinaty to the King, was preſefited, inſtituted and induced to 
the Rectory of Intborou, being above the annual Value of 8 /. per Annu ; That 
the Benefice of, Stołkton did thereby become void, and co 1 5 bi for two 
Tears; ; When the Defendant was fe to it at * 19 3s pon F 


bend ite Mage: 


in. ids 


tiff hich was "afictned i in Cam. Scact: b Wy a Nate 01 one. e "tus no 
waiting” Time, but has only an Entry of his Name in the . of Chaplains, 
A Chaplain within the 21 55 8. ou ont 6 to be retained under Seal. 3 Cre. 424. 
Godb. 41. If the King have a ff iel Title and preſent tis void. 
Hob. 302. Et per Holl, After InRitation and InduCtion a Feten entation by by the 


King is void, tho? it be it corroborandum but he muſt. obtain a Parent of ex- 


3 TY: | 
Abſolute Deviſe: No 


Averment can be admit- 


ted, of Truſt for ſuper- 
ſtitious Uſes, by Stat. of 
Frauds. Eq. Ab. 96. 
8. C. 3 Salk. 334. 
Caſes B. R. 31. 


But diſcoverable by In- 
formation in Scacc. 


1 Statute of Frauds. 


Deviſe to ſuperſtitious Uſes 
is void, but neither the 
Heir nor the King ſhall 
have it, but the King 
ſhall apply it to a chari- 
table Uſe. Mo. 129. 


F 


him. 


preſs Grant. 
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Domina. Rex verſus Lady Portington, 4 W. & M. 


N a Traxerſe to an I 17 5 iſition poſt mortem Anne Barlow, the Jury "Eadie for 
the Ku by reaſon ſaid Anne had deviſed her: Land. to ſuperſtitious 
Uſes : But a Caſe was miade as followeth; 

Anne Barlow deviſed to the Lady Portingion and her Heirs, abſolutely without 
any Truft; that ſhe did it for the Good ig her Soul, and that the Device owned 
that this Eſtate was not hers,” but belong'd to God and his _ The Queſtion 
was, Whether this Deviſe could be averred to be in Truſt erde us Uſe? 
And the Court of King's Bench held it could not, and that 10 ey: the Statute 
of Frauds, and from he Nature of the Thing. Suj ofing pk Peviſer was a 
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Nun, it was conſidered how the Law was Mos ; and The -ourt, hel „ That a 
Monk now miglit Purchaſe, beat at Part of the Canon Lew. whe reby tis 
Diſability aroſe, is now aboliſhed, and the Common Law takes 1 Notice o of 


After this, viz. 26 May 1693. an F was "ſtrive in 55 "Exchequer 
for a Diſcovery, 'and an Application of the Deviſe to an Uſe truly charitable. 

And it was held, 1ſt, That the Statute of Frauds did not bind the King, but 
took Place only between Party and Party. - 2dly, That the King, as Head of 
the Commonwealth, is obliged by the Common Law, and for that Purpoſe 1n- 
truſted and impowered to ſee that nothing be done to. the Diſheriſon of the 
Crown, or the Propagation of a falſe Reli ion, and to that End intitled to pray 
a Diſcovery of a Truſt to a ſuperſtitious Uſe. 3dly, This Uſe being ſuperſtitious, 
is merely void, and for that Reaſon the King cannot have it: Vet however it 15 
not ſo far void as that it ſhall reſult to the Heir, and therefore the King ſhall 
order it i be applied to a proper Uſe. 
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Courſe as they think fit. a 
Genner verſus Harper, In Canc. Trin. 1714. 


Tenant in Tail made a r Will, and gave a Rent of 20]. per Deviſe of Lands to chari- 
„ Annum. out of the Eſtate- Tail for erecting of a Free-School, and order- table Uſes, not in wri- 


died after; And now it was held by Harcourt, Lord Chancellor, that at Common 3 Mod. 219, 262, 263. 
Law Lands were not deviſable; That the 1 H. 8. impowers the Owner to Dr. Johnſon's Caſe, 2 
deviſe, but as much requires that h is Will of Lands ſhall be in Writing as the ern. 59. 
Statute of Frauds requires his Will of Lands ſhould have three Witneſſes; and 
therefore if ſuch Will want but one Witneſs, it is void to all Intents and Purpoſes; 

and the Statute of the 43 of Eliz. which favoured Appointments to Charities, is 
now repealed pro tanto by the Statute of Frauds. 8 OE 0 


— * 2 „ —é— 


* Churches, Chapels, Churchwardens. P. 164 | 


Woodward verſus Makepeace. Intr. Mich. 4 Jac; 2. Rot. 282, 
. LT WSAM TR CC 5 


oobwaxb, who lived in the Dioceſe of Litchfeld and Coventry, but H. only occupying Lands 


3 


OR) TT — 


there taxed in Reſpect of his Land, as an Inhabitant, towards a Rate for new- Rate for Bells. Far, 09, 
caſting of the Bells, and becauſe he. refuſed to pay, was cited into the Court of , Bound. 10. 
the Biſhop of Peterborough, and libelled againſt for this Matter. Et per Cur. ; Mod. 211. S. C. 

iſt, This is not a Citing out of the Dioceſe, within the Statute 32 H. 8. c. 9. for Comb. 132. 
he is an Inhabitant where he occupies the Land, as well as where he perſonally 
3 Oy 92 32 eg Car. 97. | | 7 

a2dly, Tho he does not perſonally: live in the Pariſh, yet by having Lands in Lat. 103. Win. 53. 
his Hands, he is taxable; and whereas it was — he: —4 were but Orna- 1 Bul. by 2 . 
ments, it was held, They were more than mere Ornaments; that they were as 3 Cro. 659. 2 Ro. R. 


ww - A 


* 


neceſſary as the Stceple, which is of no Uſe without the Bells; and Holt C. J- faid 27%, 2 Et. 1923: jy 
If he be an Inhabitant as to the Church, which is confeſſed, how can he not be 


an Inhabitant as to the Ornaments of the Church? | oaks 


Ball verſus Croſs. 


15 E Inhabitants of a Chapelry within a Pariſh were proſecuted in the Ec- lebts of Leher 
dleſiaſtical Court, for not Paying towards the Repairs of the Pariſh Church; are liable to the Repairs 
and the Caſe was, thoſe of the -hapelry never had contributed, but always of = an eee = 
buried in the Mother-Church, till about Henry.the Eighth's Time the Biſhop was net here tete ig only a 
agreed to pay towards the Repair of the Mother-Church; All which appeared S. C. | 
upon the + bel ; and Holt Chief Juſtice held, .) 88 5 


That by Common Law the Pariſhioners. of every Pariſh are bound to 'repai 
CO | CA TI. Os ert 3 Att bound to repair London. 2 Lev. 102, 
the Church, but by the Canon Law the Parſon is obliged to do it, and ſo it is in 163, 186. 1 Jones 89. 


foreign 


D d 


ed that his Executors ſhould purchaſe other Lands for the Maintenance of the — 2 3 8 
ſaid School : This Will was made before the Statute of Frauds, but the Teſtator 16. b. Co. Lit. 111. b. 


2 Lands in the Pariſh of D. in the Dioceſe of Peterboraugh, was in a Pariſh is taxable to a 


El. 843. pl. 24. and 659. : 


prevailed on to conſecrate them a Burial- place, in Conſideration of which, they late Erection. Holt 138, 
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Bulſt. 159. 
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Far. 122. Cumber. 132. 
293, 344. 1 Mod. 236. 
2 Mod. 222. 


(3) 
Church-rate to be aſſeſſed 
by the Pariſhioners, not 


the Church-wardens. 1 


Roll. 121. 1 Mod. 236. 


2 Mod. 222. Mod. Caſes 


&c. 435. Far. 70. 1 
Vent. 167. 367. Comb. 


132. 3 Mod. 211. 


Union of Churches was at 
Common Law, not of 
Pariſhes. 3 Salk. 89. 
8. C. 


P. 166 


Return to a Mandamus to 


ſwear in a Church-warden, 
inſufficient, and a peremp- 
tory Mandamus granted. 
Raym. 440. 5 Mod. 
326. Comb. 417. 


46 | 

6 Mod. 1188. G. Whether 
H. be ſuable in the Eecle- 
ſiaſtical Court for not go- 
ing to his Pariſh-Church. 
3 Mod. 42, 43. 2 Cro. 
480. 1 And. 138. 3 
Salk. 188. 8. C. Holt 
141. See the Canons of- 
the Church of England 
1608 21, 28, 172. 1 


aliquod tertium. 


and that the Spiritual Courr is to judge of the! | March 93. A 
Act of Uniformity, every Man is required to reſort to his Pariſh-Church : On 


foreign Countries. In London the Pariſhioners repair both Church and Chance, 
tho the Freehold is in the Parſon, and it is Part of his Glebe, for which he may 


bring an Ejectment. 


In the Principal Caſe, thoſe of a Chapelry may preſeribe to he excmpt from 


| repairing the Mother Church; as where it buries and chriſtens within itſelf, and 


has never contributed to the Mother- Church: for in that Caſe it ſnall be intended 


coeval, and not a latter Erection in caſe of thoſe of the Chapelry; But here it 


appears, that the Chapel could be only an Erection in Eaſe and Favour of them 
of the Chapelry; For they of the Chapelry buried at the Mother- Church till Henry 
the Eighth's Time, and then undertook to contribute to the Repairs of the 
Mother-Church. * | | | By fi $34 TOLL £ [3 


Pierce verſus Prouſe. Trin. y Will, 3. B. R. 


HURCH-WARDENS aſſeſſed a Rate for Repairs of the Church, and after 
—*. hibelled againſt a Pariſhioner for not paying it, Et per Cur. being moved 
on a Frohibisem, . z ot te, ae ee ee een e u 692 {», 
1ſt, The Pariſhioners ought to aſſeſs the Rate, and not the Churcli-wardens. 
2dhy, The Pariſhioners are only bound to repair the Church and not the Chancel, 
for. that it is to be repaired by the Parſon. n. 


F : 5 


_ Harman verſus Renew. Mich. 7 Will. WEEN: 
t 10H RUTY SOULE NH 


+ 1 * 
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N a Motion for a Prohibition to a Suit in the Conſiſtory Court of Londor, 

on the Stat. 22 Car. 2. cap. 11. which unites the Pariſn of St. Mary Boi be 

to the Pariſh of St. Swithin, againſt the Pariſhioners of the Pariſh of St. Mary B. 

to have a Contribution to the Repair of the Church of St. Swithin, Holt C. J. 

ſaid, That at Common Law, by Concurrence of Parſon, Patron, and Ordinary, 
Churches might be united to one another, but not Pariſhes. "FRO PIE 

It was ſaid per Pomel J. in a Caſe in C. F. That Unien was ef Spiritual Co- 

nuſance till 37 H. 8. c. 21. and then the temporal Court took Conuſance of it; 


and that the Incumbency of the Churches united ĩs extinct; But Tithes and Modus 


continue afterwards : But per Trely C, J. The Ancient Church or Rectory 
remains not, but this is a new Creature, a new Church, a new Patronage, a Novus 
3 „ Ai 34.67.44. to: Alt »1 x tid, 1 ACHE | 
* Morgan, verſus The Archdeacon of Cardigan. Hill. 8 Will. z. 
2 4 Oi e % i e. se eie is e 20 30 Heilt 
a 38 cd ein ot ie hilbdd bit Are Yo. qodifl 54 
AJANDAMUS to the Archdeacon to ſwear in a Church- warden being duly 
©, elected; the Archdeacon made this Retorn, Fhat he was Pauper laclarius 
& ſervus minus habilis, Sc. and thereupon a peremptory Mandamus was awarded; 
for the Church warden is a temporal, Officer, he has the Property and Cuſtody of 
the Pariſh Goods, and as it is at the Peril of the Pariſhioners, ſo they may chooſe 
and truſt whom they think fit; and the Archdeacon has no Power to elect, or 
ai off © cet 1] 05 40 oi doit font only rn oo 


Britton verſus Standiſh. Hill. 3 Ann. B. R. 


BRITT O N was libelled againſt in the Spiritual Court by Mr. Standiſh the 
Parſon of the Pariſh, for not coming to his Pariſh-Church on Sundays; to 
which he pleaded, That he went to another Church more commodipus for him: 


Upon this Matter ſuggeſted, there was a Prohibition, and the Plaintiff declared 
Cc 


therein; and the ſingl Queſtion Was, Whether, he was compellable to go to his 

Pariſh Church? It was ſaid he was compellable, becauſe every Parſon was obli- 

ged not to allow a Cariſhioner of another Pariſh, ro. partake of Sacraments with 
im. Vide 2 Spel. | Lyn 


, Conc, 141. Lyn. 184, 233. Reform. L. Ec, 106, Spar. 


Colt. 37, 78, 126, 226, 237, 181, 31 ' Rubr ick in ins; and that this is allow- 
| cd by Common be 4 Rok, RY. ee e e 40G, 407 
_ e Exc 


In Point, 
uſe. March 93. And by the 
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the other” Side *twas argue 
Common 
hed | 


complied with®by'poipg*'to' 
upon any one that ts 
theſe Acts are co 


1 
* 


ſeemed to be of Opinion, That the? the Act of Uniformity be taken to be in- 0 P. 167 


and proper for their Examination, à Conſultation ought to go: But there was no 
Reſolution. $4 4s 10 of 7% 262 Þ þ 4 I 74 4 . 4 7 T. 37 ; 14 1 & pd 13 l * 11 F ” i * 1 1 $ s 7 2 


3 , 
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Preſgrave 1erſus The burch-wardens o Shrewſbury, Hill. 3 Ann. 


Prohibition was prayed to a Suit in the Spiritual Court, where the Pari- eee roger 22+ 
 ſhioners preſcribed to diſpoſe of the Pews, excluſive of the Ordinary: Sed *<11P<.t0 Ciipole of Pews, 


| | WIE SS 4279 1250 28 i 8 r n ee excluſive of the Ordinary. 
per Cur, That cannot be: The Ordinary's not acting might be becauſe there was 2 Rol. Rep. 288. — 


no Occaſion for his intermeddlin 3 but 15 r Right in them who 140. Raym. 216, 246.2 
are only a Corporation capable of Goods, but not of Inheritance. Sed adjournatur. Lev. 241. 5 Mod. 436. 
eee 2 e ay Rad CAIL 7 i F miſter! "HET / 1 Hob. 89. March 66. '2 
BE | | Jon. 3, '4+,, Noy 104. Sid. 88, 89. 1 Lev. 71. 
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8 1 5 15 15 gk buy 55 : yr ” Gels 3 
Church of England, Beligion, Diſſenters, cc. 
Rex & Regina verſus Larwood. Hill. 6 W. & M. B. R. 1 Ld. Raym. 
det ro z 


* * * 


A N Information was exhibited againſt the Defendant for neglecting and re- 4 Mod. 1 : C. Dr. 
A fuſing to take upon him 'the Office of Sheriff of Norwich, ſetting forth Sacheverell's Trial, 274. 
the Charter of H. 4. whereby that City is made a County, and to have two She- —_ . for 
riffs to be choſen by the Commonalty, and alſo the Charter of Car. 2. confirming the O&.c of rode reg 
the former, but granting farther; that one Sheriff ſhall be choſen by the Mayor, judged, That Diftenters - 
Sheriffs, and Aldermen only; and that the Defendant being choſen by the Mayor, are not exempt by the To- 
Sheriffs, and ' Aldermen, had Notice, but did not appear nor take the Oaths, leration Act, from doing 
nor take upon him and execute his Office: The Defendant pleaded the Statute fen felve. 40 to quality 
13 Car. 2. and that he had not qualified himſelf by taking the Sacrament ac- cording to 13 Car. * 
cording to the Uſage of the Church of England, within a Year before the Elec- 2. c. 1. 3 Salk. 134. 
tion: The Attorney General replied, That by Law he ought to have done it; Skin. 574. Carth. 306. 
the Defendant fejoined, the Act of“ Toleration, and that he was a Proteſtant. Holt gog. Comb. 315. 


. . 4 ; 0 V . . . . 
Diſſenter, and excuſed by that Statute ; and thereupon there was a Demurrer. hs. "_ N wats - 


| ſeems contra, An 
14 202 06 Matti ror Pop: 201 q Margipe, , bg King verſes Sbacklington, * W 2 Mod. 299. | 
i „„ . n ; Pot "5. . 16 : 

All the Judges concurred ; firſt, That the Rejoinder was a Departure, becauſe gen bvIH8 

it did not fortify the Plea, and ſhould have been pleaded at firſt, when he ha 

an Oppoetuniny am / Oe OT C 
2dly, That che Toleration Act is a private Statute, and the Court cannot take Toleration Act is a pri- 

Notice of it, unleſs it be pleaded; and the Reaſons are, Firſt, becauſe Time out vate Stat. 15 

of Mind there was an eſtabliſhed Church of England, and an eſtabliſhed Diſcipline 

in the Church, which all Perſons were bound to obſerve before the Reformation. 


Vide Lyn. 8. And all Perſons are obliged to do ſo by the Statute of Ed. 6: and 


Q Ez. and the Law took no Notice of the Diſſenters till this Act. 2dly, Be- 
| | | _- cauſe 
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7 » virtue 


A new Charter may be 
uſed as a new Grant, or a 
Confirmation. 


2 Vent. 248, King hath. 
a Right to the Service of _ 
his Subjects. None can 
be exempt from the Of- 
fice of Sheriff, but by 
Stat. or Charter, 


cauſe the Act does not extend:t0 all Diſſenters, but 1 Jug ſuch Diſſenters as go, 


tion. 


Mayor, Sheriffs a d, becauſe 


the Charter granted 


47. — , ties nl 0 
6. Eyre and Holt C. J. contra, They held the Election good, notwithſtanding 
the Charter of H. 4. not that the King can reſume an Intereſt he has already 
granted, unleſs the Grantee. concur; but in this Caſe the Corporation had con- 
curred, by accepting a new Charter; which tis true, they may uſe as a new 
Grant or Confirmation; but in this Caſe, having made their Elections according 
to the Method preſcribed by the new Charter, tis Evidence of their Conſent to 
accept it as a Grant. Vide 2 Cro. 313. 21 H. 7. 
Alſo they held the Deſign of the 13th Car, 2. was not to exempt any Perſon 
from executing or ſerving in any Office to which he was obliged before, but to 
qualify him for executing Offices; for the Act intended to diſcourage Diſſenters, 
and not to favour them; whereas if this Plea ſhould be allowed, the Act would 
enure to their Advantage. 3 3 
That the King hath an Intereſt in every Subject, and a Right to his Service, 
and no Man can be exempt from the Office of Sheriff, but by Act of Parliament 
or Letters Patent. Vide Mo. 111. Sav. 43. ,d 
Laſtly, No Man can take Advantage of his own Diſability: No Man can 


plead he is a Fool, or Non compos; but if a Non compos is indicted, the Judges 
A 


muſt wp 1.0 6 ex Officio, for the King takes care of all ſuch Perſons ; but 


| : Man is diſabled * by Judgment to bear an Office, he is excuſed, Nam judiciun 

® P, x60 redditur in invitum ; Yet where he may remove the Diſabilty, as in caſe of Excom- 

Co. Lit. 247. a. 1 Leon. munication, he ſhall take no Advantage of his Diſability ; fo in this Cale : For 
mm” which Reaſon Judgment was given againſt the Defendaunt. 


3 
Farmer ought to be taxed 
for Common appendant . - 
in the Pariſh where the 


Common. 
T HE Inhabitants of one Pariſh had Common. appendant: in certain waſte 


1 Grounds which lay in another Pariſh z and the Queſtion was, Whether 
the Commoner ſhould pay: taxes for this, and ſhould. be aſſeſſed in the Pariſh 


where the Waſte lay, or in the Pariſh where his Farm lay? And it was held, That 


he ought to be aſſeſſed where his Farm lay; for it is incident, and will paſs by 
the Grant of the Farm, c. So that it is to be conſidered as a Part of the Farm. 


and the Farm to be taxed the higher. : 


Emerton verjus Selby. Hill. 2 Ann. B. R. 2 Ld, Raym. 1015. 


: (2) 

H. may preſcribe for 
Common appendant to 
his Cottage. 1 Bulſt. 50. 

3 Keb. 44. S. C. 6 Mod. 
114. Anonymous. 2 
Brownl. 101. Vaugh. 
253. Holt 174. 


tage contaiis a'Curtilage, and we will ſuppoſe a Cottage has at leaſt a 


S. 9 


EPL EVIN. The Defendant avowed for Damage: feaſant in his Freehold; 
Plaintiff pleaded in Bar, That he was ſeiſed of à Cottage, and preſcribed 
to have Common in the Defendant's Land for all Beaſts levant and couchant, as 
appendant to his Cottage : This was held: good upon Demurrer, for a Cottage 
contains a Curtilage, as to this; and the Statute De extentis Manerii fays, aCot- 


to it: Alſo; a Cottage by the Statute ought to have four Acres of Land And 


Holt C. J. faid, he remembered the Trial of an Iſſue, whether vant aud 


couchant, before C. J. Hale, who held the Foddering of tlie Cattle in the 


Yard Evidence of Levancy and Couchancy. Vide Co. Lit. 5. Co. Ent. 649. 


TOAST” 


| though it be a Releaſe of all Deman 


0 * 
„ ane 


ebe ben : 9 ar dans 
ot eff ann} 0 TEM: 10 

0ÞY HOLDER; that has Common'of Falte in the Wee 61 — 1 rot 
on Lord out of the Nager, has the fame as belongitig to His Land; and if he week ge 
ranchiſe the C opyhold-Eſtate, ſtill his Common remains. To this he makes Shia or 4 . 1 
his Tide in Fe dig in che Lord, viz. ' That the Lord of the Manor, TE gr Manor. Qu. Hob. 86: 
of Mind, had Common in ſuch a Place for himſelf and his cuſtomary Tehants, Cro. Jac. 253. Vel. 18g, 
Vide Co. Ent. 9, e. But Where a Copyholder has Common in the Waſtes dec. 4 Co. 31. 3 Salk. N. 
within the Manor, chat belongs to his Eſtate; Mage fra dee be a 
the Common is cuinct. o held'in this Caſe, which fee at large. + Tit. Jeofails. ian Nan. Ap Be 4 
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N ond Acviſcd to ks eldeſt Da ** Colin A odd 
N Ke tar _ 


"2 Wa 
ny Condition BF impoſ- 
Age of e The Nephew ſible by Act of God. 


ax young wth © Daughter never refuſed, and incleed never was required to Co, Lit. 206, a. 4 Mod, 


66.S. C. Skin. Mp 
being about leyenteen 319. Holt hats ; 


Death of the Nephew, the Daughter 
d in C. B. that the Condition was not broken, 


— J. G., And it was adj 


being become impoſſible by ms e ant e was afterwards e d - 
affirmed in Error in. B. R. Pp | <1 ans en fot ht da 
. 42 n we ster . * ++ I 7s * 4 foo: 22.9 63; 28. zl: 4 985111 
. pk 2 1617 032 1 3 . 3 f 
| "Anonymous, Mich. 9 Will 3, L. B. ET ben 


o 


A nin make the Obligee a 
or pay him 100/. Obligee died before hh ones 421 2 . 5 that 


Execuror ſhall have the As: 5 . yore 
Td e aſe for Lite, 
was denied to be 8 tot fmt . Laughter Caſe or pay bim 100 l. A. dies; 


his Executor ſhall have 
IA. dan d tei e t Co. Lit, 428: bc! 2:08 Yo. «Yer, n 47 


2. 2 Dan. 88. pl. 11, 12. 
+ Thorps werſus- — Paſch. 13 Will. 3. B. R. Rat. 
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2 "#P, „ 158 
| Comyns'g8. 8. C. „Lad. Raym 235. 8. C. 1 La. e un oooh yet 
| Mon: 104 Gt a8. S123 38 8 gk Lz 
N an Action upon the © the Plaintiff . 
P A erty aſe, the Plain deten of « Colby cnceraing . Condition pied. 


of Re- Lut. 2 Mod. 9M 
demptian an. two DE kad and in Confideration hero? the the Defeats 7 275 to * Le. 221 


e. 42. 1 Mod. 64: 
174, and to acquit him of all Money due on the Mor | rs that the. Bid. 33. Ke. 1 80d. | 
Bag nt, in Conſideration of the fad e, and that the Plaintiff 157 . ny 
pride to perform every: Thing on his Pa, promiſed-to perform every Thing 8. C. Nel 1. 75. Ca 
BEL obo aire nk pt SSRN 
endant hath not J ndant plead ha t 
Promiſe made, the Pai a 8 Ef 


gare him a Releaſe of all. Actions; the 
2 Oer of the Releaſe, _ by the Oyer:it appeared to be'a 1 . 


dean the Pina demurred ; ag the Court 
he made a Releaſe bf the Equity of ct Ree Vin. . 

tion, and therefore th P i 
being not broken at the Time of the Releaſe is not . emande 
ds, Vide Cro. 171. 5 Co. 70. And as to 8 or ſuture Act. 
the mutual Promiſes, the Court ſaid, 


related to an Agreemen hich mak 
i a Condition precedent. And Holt Chief Juſtice laid Ae. this Rule, 
ag, Ee - ootings, if the Agy t be, that the one 


. Ay, Ge. T of do, and for the Doin * 
is 28 en Far wick b. to the Paymen — 1 who 1 2 ſhall pay; 5 a 
compelled do part with his Money ail all e I the Thing be p performed for which he js0 — M 


Far. 11. 
„  "oup 


— 


all do. an Agreement that A. ſhall 


pay. Vide 15 Hen. 7 10. 6, 1 Vent. _ Mr, But, n this Ryle he pk 


N No = 900 


. . thęſe D AA eg a but 
0 But Time f for h. 5 CLE r ia Payryeng, of the . 1 and the Day is to hap. 


_— ons mm” Te — the Thing can be performed, an Action may be brought r the Mo. | 
ag $7: want be Thing be WE) . —— the!Panytd&d! 
lit eff wo e e o ,, 2 Conditia precedent: | E. 3. l. 


| 1 8 abt by Db, 1 BY Yam. n 3 See. 819. 912 41. block. qe. * 31011 Sinners: 
[ n ap TY 525 he” 501 on eee e and that Diy is to happen 
1 dent to the the T king to he. dont 1 in ſueh 
8 erformance 1 118 —— and muſh hu avorredio an Attion for 
ve ; ONney, and o 4.7 218. 90 be anderflpgds. Hat Dyer 76. p1.-90.'comm, 
Condition to be conttrued te Ro. 414,, 45. Bur theſe and ſome other Bogks which: are xomrary, ae 
from the Intent af the not Law; for every Man's Bargain ought to be performed as he intended it: 


1 Parties. When he relies upon his Remedy. it is but juſt. That. he ſhould be left to it ae- 
F. 2 Tording to his Agreement; but on the contrary, there is no Reaſon a Man ſhould 
TI be forced to inde wh where he neve! meant it: And therefore, if two Men ſhould 

2 Leon. 211, 212. agree, one, that the other ſhould have his Horfe, the other, that he will pay 100. 


3 Leon. 219. Cro. Car. for him, no Action lies for the Money till the Horſe be delivered. Vide Dyer zo. 


518. Lutw. 245. Ante pl. 203. 2, Mod. l Jud in C. . and now «ag 
113. Hob. 4t, 44. ed upon a Writ of Error m B. R 8. Vi the Cale ara W oh IP * | 
| | Ani and dals of Gon * ÞÞ 0777 onus Noble tif 01.55 
5 1146 40 flo Wain 
„„ Pullerton verſus Agnew, Triv. 2 ; Ann. B. 85 5 
l 4) w 4 44S ; 
: Void Condicdbd makes CIR Facias againſt Bail reciting a Rec ce taken In the Time of the 
| | the Lien void, where it 2 8 late 5 Wills 3+. wherein Sting a ee That the Defendant ſhould 


Part of it; otherwiſe 85 
where it is indorſed or render his ody Pri 


riſone Mar. Mareſch. Domine ora nunc. It was urged that 
underwritten. Co. Lit. the Condition was impoſſible, and in Conſequence the Recognizance ſingle. Et 
206. 1 Leon. 189. per Holt C. J. Where the Condition is underwrittan er i — there that is only 
Holt 148. 8. C. void, and the Obligation is ſingle; but where the Condition is Part of the Lien 
; 5 itſelf, and incorporated therewit! if the Condition tbe i ble, the Obligation 


2 whe md the 2 8 1 it Was auler ir e his Wric 
his pwn Expect. > 


* ume \ A 
* 2, r - 


(s) 
Polit 814, 315; Condixion * dne to make an Inventory, 
to exhibit an Inventory it is not 


ints the Spiritual _— that there was no Court held, but he muſt 


| before ſugh a Day; 6 

Corwen = x. yr myſt. fac. for he muſt ſhew'he has done all that 
5 Performance: "Thus! if che Condition of 
CORD on 740 TP bat i g Condition the Plain- 

dee | is not 
Dee > muſt plead, that he 
AC n „c. and und Writ of Covenant was ſued out; and fo 
eB, £9 pay er nt a oertain Time and Place, it is not 
e 


| the Qbligce bunte net, withour ſayi . 
| ere ready. "By Ha Cnc Juli ah Reſolution een 
ik = at e Us. amen. d 25 od 


wt” $4 . * 
71 õ 2 175 rod 


- * r 4 5 __ 


ven . whe. Thin. gen BB 2 _ 
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. 
FORESPASS for taking bo Caide ti J Defetdant' juftid a taking iy v. 9 fr hep 
12 e e 
1 e Taking in A. Upon | ue was joined, and found N 
the Plaintiff, and Da aſſeſſed: objeſted in At the Matter of * the 


of Judgment, that Plea. 8 
this Iſſue was immaterial, for it is all 3 took th e N 82 ws W 
the took them without Warrant, the ing Nen fuit copcefſum. © t 379- 15 ae 
was moved then n leader. 1; 555 Holt C. J. A Repleader cannot be f 1 a 
where there is a Treſ the Verdict afide, and a Writ 3 Cre. 32. 1 Feo 75. 
of Inquiry awarded, Beal e Ju had no Pow 1 Lev. 3 * nag 8 
to inquire of Damages And nl Fore was entered for the Plaintiff on the 

2 — ee dee Vide Mo. 696. Ya. 99. = 27 11578 * 

214. 327. 2 Ro. ro. 22, > 227, 214 C78, 4 la 153: 
1 Saund. 128. "Ray: * * 7 hs "02 5 * 1 bs 6 1 N 


Staple verfur Haydon. Trin. 2 FG B. R. 2 14 dym. 9 922, 8. 6. TT 
We vis the Defendant pleads an ill Plea, bur the Matter, F en 6 Mod. 1. S. C. 3 Salk, 


ed, might have amounted to à good Bar or Juſtificatio nt can 177: or 947. Dok. 
ee ga fon $7 by Cone} bee wht —_ 
though £5 {o- well pleaded, could ſignify n 2 Ju gment may in ſuch entered as by Confeſſion; 


Caſe be given as by CoMfeſtion\ as if in caſe for 122 him Thief, the Defen- otherwiſe ifonly miſplead- 
dant ſhould juſtify, for that he received a Thief. Dit per Holt C. J. in the Re- 2 8 44 6 
ſolution wo n Aru be 2 large, Ti, ow... | od Caſes 10. Hob. 69. 


eee eee Pn ee RAE 
* Confplracy. | dt ads ee, * 174 
Damina Regina verſus Beck & dr, Thin. 3 Ann. B. R. als. Ae, Hip 
ASS 1167. 8. O. 3. Rm. Enertes 5. 7 


Ian was, That the Defendants incending Rp 


defarne . dd falſely and malicivuſly comarive, falledy do (piracy, though w. 
charge the aid E. to be the Father of a 4 


went — > and in Purfuance thereof did falſely em kin to be the Faber: Upon e aq 


u ni wie 


"nl Holt. 8 8. C. e 


red that he was not the Father. It was agreed by the Court, 1ſt, That fevehal Poor Temporalor Eccleſiaſtical. 
ple may lawfully meet and conſult to profecute a guilty Perſon ; otherwiſe if to 5, C. Mod: Caſes 137, 
charge one that is innocent, right or wrong, for that is indictable. That ſo it is L.: ; Ow p 3. 1155. 
here, That the Conſpiracy is the Gift of the Indictment, and chat cho nothing be 219. 1 Keb. 233, 254. 
done in Proſecution of it, it is a complete and conſummate Offence of itſelf; and 2 Keb. 2 Vent. 304, 
whether the Conſpiracy be to charge a Temporal pr Eccleſi Offence on an 395: 
innocent Perſon, it is the ſane Thing. 2dly, It not be averred that H. is ra 47 wee ae of Oyer 
ma for it is ſaid, That the Defendant did falſely affirm him to be the Father, 

and Innocence is to be-intended el the contrary eee. Hua Weſt's Prec. pl. 

55 42 E. 3. 14. The Venue muſt be where the C 


KRrſuk of the Conſpiracy is put in Execution 


iracy was, not where the wn 
e ee afc * my 
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Demurter it was That H. might be the Father, becauſe it was not aber. charge with an Offence- | 


nfederacies, one 
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Poſt 380. Rep. A. Q. ＋ E High onſtable was WITT. EW 
43. 8. C. 8 555 inton, 182 as ; dei Cee . on Job to the Juſtices of 
| Peace, as the Sheriff is to the Court of K 5 Pr 


. in bc of 
theQueen and at, which fee Tit, Indictment, + n ae a * I 


| Flory ver 5 | Hill. 8. Wil. 3. B. R. "aw, Mick: cy 
Will. 3. Rot. 107. 1 Ld. Raym. 69. S. C. 

5 

W LSTN for taking bis Mars; e made — — nd 

W e bas this? the Locus in quo is within the Manor of  Shewfton, where there is a Court- 

bday wg com for Leet, and tha bar the Jury of the ſaid Leet, Time out of Mind, have. choſen. one 

without expreſs Cuſtom. of the Inhabitants within the Manor to be Conſtable, and that the Perſon ſo cho- 

5 Mod. 127. 1 Mod. 13. ſen, by the ſaid Cuſtom is to ſerve or forfeit a reaſonable Penalty, to be impoſed 

2 Salk. 502. 1 _ mn by he Jury at the ſaid Leet; that the Plaintiff was elected accordingly, and ordet- 

. E . , "Bui ed to take upon him the Office under the Pain of 40 5. and thereof had Notice. 

74s 196. Combs, 150. bur n which was preſented at the next Leet, and he had thereby forfeit- 

8. C. skin. 635. Holt ed 40. for which the Defendants, as Bailiffs to the Lord, took the Diſtreſs. Er 

287, Caſes B. R. 87. per Cur. (upon Demurrer) Of common Right the Conſtable ; is to be. choſen by 

ily Entr, 369. the Jury A Le and if the Party choſen be preſent, and refuſe, the Steward 

ET -— him; if abſent, the Homage muſt preſent his Refuſal at the next Court, 

then he ſhall be amerced ; alſo, if the Party choſen be. preſent, he ſhall take 

ce Oath in the Leet; if abſent, before the Juſtices.of Peace, who ſtill adminiſter 

© the Oath to him as Conſervators of the Peace at Common Law: But a Cuſtom 

des for l ad the W 5 uh Todos, was gives 


_ Caſe of the Villa ge of Chortey Trin. 1 11 W. 3. B. R. 


rr 


Seſſions of tha . may NH E. Village of Cborley having no Conſtable, the Juſtices of — 4 by 
appoint a Conſtable, Holt Order of Seſſions, appointed one to ſerve there. Et per Holt C. J. A Con- 


«24 F544 2+ : 


* . J 
2 


FO AVE 910 4 
Leet, bound to ſerve un- 


1 - 7 


enn ſtable may be choſen in the Tourn or Leet. A Village and a Conſtable are Corre- 
P. 176 latives, but * a Hamlet has no Conſtable. The Juſtices have all along exerciſed 
FIR a Power of appointing Conſtables, and we will intend they have a ſufficient Au- 
2 Jon, 212, thority for it; but the Stat. 13 &. 14 Cor. 2. c. 12. . gives them Authority to do 


| it only in the particular Caſes therein mentioned. And as to the Authority of a 
144 . Confiable cut. of: his Pariſh, the C. J. ſaid, That if a Warrant be directed tothe 

Ila Warrant be direfed us Conſtable Name, commanding him to execute it, tho? he is not compellable 
a Conſtable by Name, he to go out of his own Precinct, yet he may if he will, and ſhall be juſtified by the 
— Carth. 7b. his Warrant for fo doing ; but if the Warrant be directed to all Conſtables, Ge ge- 
Mod. 11. 7 * Tabs it ſhall be taken nenn, and no Conſtable can execute the ſame out 
N. B. Hill 11 V. 3 held lte inthe Cue of the King and cu. 
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| Contempt: Vide 7 11. Acachment, 


Ante 14: 8. c. Hal —_— | Toler's Caſe. Paſch. 12 Will 3. B. R. 


153. 
A. An Infant ſued a Wiit of Appeal a ainſt B. as Heir to C. for the Murder 
AA and Soit 2 . of C. and D. Mas adtnitted as P Amy to H. after the Writ was ſued 
Direction of * P:ochein out, and before it was retornable. At the Day of the Retorn the Court was 
ul and not of the moved, that the Sheriff might return his Writ. The Under-Sheriff in his Ex. 
Infant. . cuſe ſhewed the Court, that the Infant who was Plaintiff, with ſome others 
his Relations, came to him, and required him to deliver back the Writ to 


3 them 


— 


— 
= 


Continuance and Diſcontinuance. 


— —— 


— „* —— 


them, and that he did deliver it accordingly : And it was inſiſted that it was com- 
mon for them to deliver Writs back to the Party when he deſired it; and though 
the Plaintiff was an Infant, yet an Infant might recal the Writ, for an Infant 
may diſavow his Guardian. 2 Buff. 59. And. he may diſavow his Suit. 1 Ro. 


288. Holt C. J. contra. The Suit is ſubject only to the Direction of the Guar- 
dian, and ſo is the Writ. The Infant can no more diſpoſe oſ the Writ than he 
can proſecute it, and he has no more Power over it out of Court than in 
Court *Tis trye, upon the Return of the Writ the Infant may be nonſuit; and 
if he appear, he may be nonſuit after Appearance, but then the Appellee ſhall be ar- 
at the Suit of the King. So if an Infant comes in and difavows the Suit, the 


7 


Court may diſcharge the Guardian; and yet that is ſtrange, for to enter a * P. 177 


Retraxit is Error: but ſuppoſing the Court might have done it, what is this to 
the Under - Sheriff? How comes he to take him to judge of it? He has de- 
livered the Writ without Authority, and this is a Contempt. Et per omnes Juſtic. 
preter Turton, The Under-Sheriff was fined and committed notwithſtanding his 


Clerk in Court offered to undertake for the Fine. After this the Court of Chan 


cery was moved for a new Writ of Appeal, but it was denied, (ut audivi) for the 
Year and Day were elapſed, upon a Solemn Hearing before Sir Nathan Wright, 
the Maſter of the Rolls, Treby C. J. and Powell J. and Ward C. Baron. 


o 


n_ 


- - Continuance and Diſcontinuancgte. 


Biſſe verſus Harcourt. Pal. 2 W. & M. B. R. TIntr. Hill. ult. 
6 wa, e, ee tr. H 


| IN DEBIT ATU'S Aſumpft. The Defendant pleaded an Attainder of High 
+ Treaſon in Diſability. The Plaintiff replied a Pardon prout per Exemplifica- 
tion. inde, &c. (which was held good) Et pet. Judicium & dampna ſua. To 
which it was demurred, and held, That there was a Diſcontinuance by the Miſ- 


concluſion of the Replication; for an ill Prayer of Judgment is as none. This 
Caſe 1s cited in Bonner v. Hall 1 Ld. Raym. 338. | 


Walwin verſus Smith. Trin. 3 W. & M. B. R. Rot. 361. 
D E B T was brought upon a Bond, in the Court of the Corporation of Here- 
ford, conditioned to perform Articles. The Defendant pleaded Perform- 

ance, The Plaintiff replied and aſſigned a Breach, whereupon Iſſue was joined. 
And then there was an Entry, that the Mayor was removed and another choſen, 
but no Day was given to the Parties, nor any Court held; but after this a Venire 


was awarded, and the Iſſue tried. Upon a Writ of Error brought in B. R. 


it was objected, that the Stat. 3» H. 8. c. 30. did not extend to inferior 
Courts, and that it helped only Diſcontinuances of Pleas or Proceſs, and not 
of the Court. But per Holt C. J. It is a remedial Law, and ſhall be 


* conſtrued to extend to all Diſcontinuances, and that as well in inferior as ſupe- 


rior Courts; and indeed inferior Courts have moſt need of ſuch Aſſiſtance. 2 
gory's Caſe, which is of a Penalty given by Statute to be recovered in any Court 


1 Show. 155. 


Sheriff fined and commit- 
ted for delivering Infant's 
Writ of Appeal to him? 


1 
Wrong Prayer of Judg- 
ment in Replication 
makes Diſcontinuance. 
3 Mod. 281. S. C. 
Carth. 
126, 137. Vide p 211. 
Raſt. Entr. 663. b. 683. 
Co. Ent. 160. 2 


(2) 
Carth, 206. S. C. Holt 
155. 4 Mod. 86. Stat. 
32 H. 8. c. 30. extends 
to all Diſcontinuances, as 
well of Court as Proeeſs, 
in inferior as in ſuperior 
Courts. Carter 517. 
contra. 2 Saund. 258. 


. 178 


of Record, which muſt be taken ſtrictly for thoſe at Yeflminſter, differs; for that 
is a Penal Law, and the Courts at Weſtminſter are thoſe which the King's Attor- 


ney General attends. 
Moor verſus Green. Mich. 6 W. & M. B. R. 


N Debt ũpon a Judgment brought in Trin. Term, the Defendant unparled 
1 till Mich, Term, and then pleaded in Bar, that the Plaintiff die Lune 
rox. foft feſt. Sti. Martini was outlawed ; to which the Plaintiff demurred.. It 


was urged, that the Outlawry was meſne between the Action brought and the 


Plea pleaded, and that all Matters in Diſcharge of the Action, which h 


appen 
after the Action brought, ought to be 3 puis darrein Continuance. . ide 
| F 


Zelv. 


; 44.) 
Mod. 11. S C. Out- 
— 5 of Plaintiff between 
Action brought and Plea 

pleaded need not be 
pleaded puis darrein Con- 
tinuance. | 
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Continuance and Diſcontinuance 


* 


1 Lev. 48. Diſcontinuance 
by Leave of the Court may 


be after ſpecial VerdiQ, 
not after general. 1 Lev. 
227, 298, 2 Lev: 118, 


124. 1 Sid, 60, 84, 306. 
1 Mod. 13, 41. 2 Danv. 
156. 1 Saund. 23, 339- 


2 Saund. 73. Far. 5. 


65 


Plea puis darrein Conti- 


nuance is a Waiver of the 


Bar. Caſes B. R. 539. 
„ 


. 


OF 
Ante 94. If a Plea to the 
Whole anſwers but Part, 


— 
— 
„4 as 


Yelv. 140. But the Court eompated. this to. the common Caſe of a Judgment 
conftſſed by an Executor after an Action brought, which is never pleaded puis 
darrein Continuance, but as this Caſe is. And in theſe Caſes the Time of the 
Zn ae Tims JE. the Jurgen, l Wen. if e ee A tice: 
Ives. | | 


Price verſus Parker, Pal. 8 Will. 3. B. k. 


T P ON a Motion to diſcontinue upon Payment of Coſts, the Court field, 
That after a general Verdict there can be no Leave giyen to diſcontinue ; 
for that would be having as many new Trials as the Plaintiff pleaſes : But that 
after a ſpecial Verdict there may, becauſg that is not complete and final; but in 
that Cale it is great Favour. The ſame Point was ſo ruled. inter Reeve and Gelding, 
Paſ. 5 & 6W.& M. B. K. C 


Barber verſus Palmer. Trin. 14 Will. 3. B. R. 1 Ld. Raym. 69 z. 
I F after a Plea in Bar the Defendant pleads a Plea puis darrein Continuanee, 

this 1s a Waiver of his Bar, and no Advantage ſhall be taken of any Thing 
in the Bar. | TO Oe 
* Weeks verſus Peach. | Mich. 13 Will. 3. B. R. 1 Ld: Raym. 679. 


R EP LEV IN for taking Chattels in guadam loco wocat. A. Ac etiam in quolam 


i deadly if x Plc al. loco vocat. B. The Defendant avowed the taking in predit?. loco in quo, 


to Part anſwers but Part, 
the Plaintiff muſt take 
Judgment for the reſt. 
Infra pl. 9. 3 Lev: 49» 


268. 2 Saun 3. Kc. : 


Sc. for that ſuch a one was ſeiſed of the locus in quo, &c. Jo this the Plaintiff 


demurred. Et per Cur. The locus in quo relates only to one Place, ſo that there 


is a Diſcontinuance, the Avowry not being an Anſwer to the whole Declaration; 


wont” > 4.4? 9 [ Stund. and this Difference was taken per Holt C. J. If a Plea begin with an Anſwer to 


the whole, but in Truth the Matter pleaded is only an Anſwer to Part, the 


Far. 124, z Lut. 12188, Whole Plea is naught, and the Plaintiff may demur; but if a Plea begin 
C. N. L. 384. Holt. 561. only as an Anſwer to Part, and is in Truth but an Anſwer to Part, *tis a Diſcon- 


441 


Continuances are not 
entered in B. R. till the 
Plea-Roll is made up. 


Plaintift cannot diſconti- 
nue after Rule for Judg- 
ment for the Defendant, 
1 Lev. 292, 48, 298. 
Vide prox. Pag. ante. 
Holt. 156. 8. C. Lilly 
Ent. 13. 


tinuance, and the Plaintiff muſt not demur, but take his Judgment for that 
as 3 Nil dicit; for if he demurs or pleads over, the whole Action is diſcon- 
tinued. | | | 


Curluis verſus Padley. Paſ. 2 Ann. B. R. 2 Ld. Raym. 872. 8. C. 


N Debt, the Declaration was of Michaelmas Term, and the Plea-Roll of 
Eaſter, and no Continuance entered; and this upon Demurrer was ſhewed 

to the Court as a Diſcontinuance; but they ſaid, The Practice is never to enter 
Continuances till the Plea-Roll be entered up, though the Declaration be of four 


or five Terms ſtanding. 


Turner verſus Turner. Paſ. 2 Ann. B. R. 2 Ld. Raym. $56. S. C. 


N Debt upon a Bond the Defendant pleaded a Compoſition, and this being 

L argued ſeveral Times at Bar upon Demurrer, at laſt the Court gave a Rule 
or Judgment, N Cauſa. And being ſtirred again, the former Rule was made 
abſolute. Tne next Day Mr. Mountague moved to diſcontinue, alledging, That 
this was a ſham Plea, and no ſuch Compoſition ever niade, and cited 1 Saund. 
39. 23. 2 Saund, 73. But per Holt C. J. After a Rule N/, and then a per- 


| emptory Rule for Judgment, it was never done: The Rule of the old Books 


was, if after an Exception was ſtirred, and the Court had given their Opinions, 
the Plaintiff would be ſo hardy as to demur, he 9 do it at his Peri, 


and ſo it is here. Arp 


Market 


... . Convictions, 
; * : Ko , | 6 = , | 1 1 | 5 ; . | 
* Market verſus Johnſon, Hill. 4 Ann. B. R. 2 Ld, Raym. 1221. P. 196 


NE T upon a Bond of 400 J. the Defendant as to 2551. parcell;-de predift; gmte pt. 6. far. 24, 
500 J. pleads Payment; the Plaintiff demurred. Et per Cur. This is Carter 5 1. Plea to Part, 

only a Plea to Part; for in Debt upom a Bond a Man may have ſeveral Pleas in if Plaintiff don't take 

Bar ; as ſuppoſe the Plaintiff ſues as Executor, the Defendant may plead the Re- J N 0 m F 

leaſe of the Teſtator for Part, and for the Reſidue the Releaſe of the Plaintiff ; ff 

So'a Man as to Part may plead Payment, and as to the reſt an Acquittance; ther? geyeral Bars may be 

there being no Anſwer as to the Reſidue, here is a Diſcontinuance for the Reſidue, pleaded to ſeveral Parcels 

and the Plaintiff ſhould have taken Judgment by Nil dicit. Et nota, This was in of a Debt on Bond. 

Hilery Term, and the Plea was delivered in Michgelmas, but made up as of 3 Ley: * 5 5 a . 

Hilary, which being obſerved the Plaintiff took Judgment ſtill, and the Court > "oy * 1 pr e, 

held he might do it; and it was ſaid, That tho the Plea was delivered in Mi- 25 

chaelmas, yet it being only a Plea to enter, it might be entered as of Hilary, and 

Trick for Trick. _ ; | Sh: Rn CT ab - 

Vide Co. En. 142. In Debt upon a Bond there is Iſſue joined as to Part, and 

Demurrer joined as to the reſt, both are continued for a long Time by Car. adviſare 

vull, Ec. at laſt a Diſcontinuance is recorded; viz. Recordatur per Cur. ſuch 2 


Day of May, Term. Paſ. Anno, &c. quod illud Placitum non babet diem ultra 2 
OBabas Sci. Hilarii. Peay op 1 A e 
Regina verſus Tutchin. Vide this Caſe, Title Amendment, p/. 14. (10) 


Domina Regina verſis Dyer. Trin. 2 Ann. B. R: 2 Id. Raym. 
| 1406. cited. ET 


ETA pop | a ö ( 1 ) | 
D E R was convicted on the Stat. 7 Fac: 1. c. 7. for buying embezzled Yarn, Holt 157. S. C. 6 Mod. 


and it ſet forth, Whereas Complaint bad been made unto A. and B. Ac. And 4s * ay eee, — 
whereas the Defendant was ſummoned to appear before them; and by Virtue thereof did viciohs ms oh — 
appear on Tueſday the 174 Day of April 1702. Sc. It Was objected, That there fendant appears without, 
was no ſuch Day as Tueſday the 17th Day of April 1702. and indeed the 15th Poſt 383. Mod. Caſes, 
Day was Friday, ſo that the Time of the Summans being impoſſible, it was the &c. 378. 
fame Thing as if there had been no Summons, and a Summons was neceſſar x. 
Vide 2 Bulſ. 48. 9 H. 6. 44. Plo. 31. Dy. 95. Ray. 192. 2 Fo. 50. 12 H. 7. 
12. Et per Cur, Upon the Complaint the Juſtices ought to make a Memerandum 
and iſſue a Summons, and if the Party will not appear, or cannot be found; he Where the Time is im- 


may proceed. In the principal Caſe it is manifelt there could be no ſuch Day, poſſible, it is as no ſum- 


and therefore he could not appear thereupon, and when one Day is ſet forth, his ns. 
Appearance on another cannot be intended: Therefore the Conviction was 5 


quaſhed. 


Domina Regina verſus Barnaby. Trin. 2 Ann. B. R. z Ld. Raym. 
| Entries. 35. 2 Ld. Raym. goo. S. C. Comyns 131. 


2 4 | 0 e (2) 
| N a Certiorari was returned a Conviction upon the 43 El. c. 7, ſetting In Convictions on 43 El. 


forth, Whereas Complaint has been made unto us, &c. by Sir R. B. that" the ©: 7. the Number and 
Def ndant in the Night-time cut down-divers Lime- Trees of the ſaid d r R. B. & The 1 gee ay : 
Juſtices awarded that he ſhould pay ſo much for Damages. The Defendant Was 5 Salk. 417. S. C. 


D 


ſyled Gentleman im the Order, and it was objected, iſt, That a Gentleman was 


not within the Statute which ſpeaks of Vagabonds and ſuch baſe People, and : 

inflicts a baſe Puniſhment, viz. Whipping; which the Law did never :inrend | 2 
for a Gentleman. 2dly, That the Conviction is uncertain, for want of ſfie wing 

the Number of Trees. | : 


Curia. 


Pan 1 * 8 n m 1 


= * 


EY es. 1 . n 8 - 4 8 CIT] — 


—— —_ 


* * 


S 


Conuſance of Pleas. 


* FP. 199 


5 Co. 72. a. 


By three judges againſt 
Holt C. J. refuſed to re- 
ceive a Plea to ſuch Con- 
viction, and St. John's 
Caſe denied. 8 


} 


It a Judgment of Juſtices 
is confirmed by B. R. no 
Action lies againſt them 
or the Officer. | 


(1 
| ReſpeQtively forfeit in 
Statute, makes the For- 
feiture ſeveral upon each 
Offender, Trem. 366. 
8. C. 


8 183 


C443. 
Suggeſtion made upon 
the Roll without the 
Nient dedire, or Confeſ- 
ſion of the other Party, 
is well. 4 Inſt. 220. 
Carth. 109. S. C. 3 Salk. 


110. 


. 


Curia. To the firſt, Whether the Defendant be a Gentleman or not, is not 
material; for if a Man of Quality will do a baſe or mean Thing, there is no Rea- 
ſon or Juſtice why he ſhould be exempted from the Puniſhment: The Quality of 
the Offender is“ rather an Aggravation than a Leſſening of the Offence. To the 
ſecond, the Number as well as the Nature of the Trees ſhould be expreſſed,” for 
this is like an Action of Treſpaſs in this Reſpect, That the Plaintiff is to recover 
Damages, of which the Number and Nature of the Trees is to be the Meaſure, 
and if an Action of Treſpaſs ſhall hereafter be brought for theſe Trees, this Con- 
viction ought to be a Plea ia Bar. 3dly, The Detendant in this Caſe pretended 
he had Title, and offered to plead it to the Conviction, as was done in 3 Cro, 
821. and in 5 Co. St. Jobn's Caſe. Powell Juſtice held, That could not be done, 
for if the Defendant had Title, and the Property was in Queſtion, then the Juſ- 
tices had no Juriſdiction, and then he is not without Remedy; for he may have 
his Action on the Caſe againſt the Juſtice, or him that executes the Sentence: 
On the other Side; if the Juſtices had a Juriſdiction, we have no Power to queſ. 
tion their Judgment, and this is a new Thing without Precedent. Powys and 
Gould agreed. Holt C. J. contra, (who indeed ftarted this Point) That St. Jobn's 
Caſe was a Precedent for this Way of Pleading to a Conviction, and that it was 
and muſt have been done ſo there, or elſe the Point of the Dagger could not have 
come in Queſtion : He ſaid it was as reaſonable to falſify the Proceedings before the 
Juſtices in this Manner, as by an Action againit them; and as to what Powell 
faid of a Remedy by Action, he anſwered, that if this Order were confirmed, no 
Action would lie againſt the Juſtices, or him that executes the Sentence, for then 
it is ſupported by the Authority of this Court; and he ſaid it was herd that this 
Court ſhould by their Judgment give an Authority to that which ought not to have 
been done. Note; It was ſaid the Record of St. Jobn's Caſe was not to be found. 
The Conviction was quaſhed upon the ſecond Point. Sed Quære, if he proceeds 
without Ground, and makes a good Order. For B. R. is not Judge of the Fact, 
but the Law upon the Fact. * | 


Domina Regina verſus King & al. Hill. 10 Ann. B. R. 


Conviction for Deer-ſtealing was removed againſt A. and B. wherein Judg- 

ment was given that each ſhould forfeit 3o J. and *twas objected, that there 
ought to be but one 3o/. forfeited : Sed non allocatur, for the Words of the Act 
are, That they ſhall reſpeclively forfeit 3ol. Cro. El. 480. Mo. 453. Ney 60. 
And this Penalty is not in Nature of a Satisfaction to the Party grieved, but a 
Puniſhment on the Offender, and Crimes are ſeveral, tho Debts be joint, which 
per Powell diſtinguiſhes this from the Caſe of Partridge and Naylor in Cro. El. 
480. and Noy 62. | | 


vide plus Title Indictment, &c. 369. 


8 


— 1 — Or 


Conuſantce of Pleas, Vide 73z/e Courts Inferior. l 


Cotten ver/us Johnſon. Hill. 2 W. & M. C. B. 


N Treſpaſs and Ejectment for Lands in A. in the Ile of Ely, after Non cul, 
pleaded, a Suggeſtion was entered, quod nullus Juſticiarius vel Minifter Do- 
mini Regis inſulam illam ingredi poteſt ad aliquam Furat. extra, &c. and fo prays a 
Venire to R. the next Village in the County of Cambridge. £1 quia videtur Fufti- 
ciariis rationt conſonum conceditur, &c. And it was objected, That the Nient de- 


dire, i. e. quia Def. hot non dedicit, or elſe the Confeſſion of the Defendant ſhould 
have been entered, and that ſo are the Precedents. Curia: Either way i 
good. If it be not true, you may bring Error; if it be true, then it is 
ght. | ö | | 


I | Foſter 


Y 
5 
i 


E. 1. you may lay an Uſage Time out of Mind, which ig an A 


* 


W 


a I ITE ED 


„ WEEK, + ade. 


1 . IHE 
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Foſter en. Mitton. "Hill, 10 Will: 3. B. R. 1 "rw om. . 


8. O. n ehe v. Hexam. 5 0 


gi R 7. E ANT Wright came into, 8 py” FUE OR of Pick. 
for the Biſhop of Eh, in an Action of Treſpaſs quare clauſum fregit, which 


was pending in this Court, being removed hither: by Certiorari : And firſt of all, 
the Warrant of Attorney under the Biſhop's Seal in Latin was read, and then the 
Record of the Plea, as it ſtood; and the Record went on. Ei mada ad hunt. diem, 


venit Epiſcop. Elienſis per J. $. Aitor ſuum. Et pet. * Sc. quia dicit, 
That the Place where, &c. is within the Liberty of the Biſh 


op of Eh, and that 


( 2 8. 4 132 
Demand of Conu ſance, 
and the Method of Entry 
thereof. Show. 352. 
2 Wilſon _ 


alias ſcilicet Mich. 20 E. 3. B. R. Rot. 34. in T Freſpaſs, A uf und Battery, and: | 


Hill. 21 E. 3. Rot: 21. B. R. in Treſpaſs quare, &c. and Hill. 2 & 18: Car. 2. 
Rot. 229. J. R. in Treſpaſs and Ejectment, and in 35 Car. 2. Not. 151. Treſ- 
paſs, Aſſault and Battery, this Privilege was allowed, and ſo prays his Privi 


babendi cognitionem, and then the Entry went on, E- queſitum eſt of the Defendant. 


quid dicere queat quare, &c. ſuper quo allocatur, &c. and then Day is given upon 
the Roll to the Parties at Ely, Sc. Et diftum eſt Epiſcopo quod in ceteris juſtitia 


ſat. The two laſt Records were produced in Court; but. becauſe: the old Records 
were not produced, and it was the laſt Day of the Term, it was adjourned. Holt 
Chief Juſtice doubted as to this Sort of Pleading, for he ſaid, The true Way of 


Pleading * was to alledge an immemorial Uſage, and then alſo produce the 2 * P. 184 


ance in B. R. or in Eyre; for ſuch Privilege lies not in Preſcription, but in Grant: 
And becauſe, if the Charter were before Time of Memory, viz. before 1 R. 1. 
the ſaid Charter could not be pleaded, Therefore by the Stat, De quo Manranto 5 


ancient Grant, and ſhew: the Allowance: But without uch Uſage the Preſump- 


tion of Law fails. Vide Keil; 189, 190. I Sid, 195: and in that Falſe Wr 
ought to ſhew your Patent. 


An immemorial, Ufage 
ought to be ſhewn, and 
then an Allowance in 


B. R. or in Eyre, 2 Inſt. 
rgument of an 281. 


This was moved again in Trinity Term, and Holt ©. J. aſked for the Record The Record of the Al- 
of E. 3. and they had only a Copy thereof, whereupon he ſaid, that the Record louance mult be prpdefeds 


ſhould have been produced; for * Entry is 4n/pe@. 5 — Se. Alſo he ſaid, 


en was no need to plead: Win nee e 9 ae ern and 
1 


(3 


cus 6 ref Smith, Vide this Caſe, Tith Cortina, 


| Nine — 3 = 
* * 4.5 —— a. 1 — 1 m _ 4 


$ 5 1 F 
ak 1 * 1 2 th. „* 1 Ar 2 4 q 
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Dudfeild n Andrews. Trin. 1 W. & M. C. B. Rot BY 


out of Court, for he bach the Power of the Lord, and the Termen ds 
e convenient, but can be prejudicial to no Body? Vide 2 2 536, 


227. con. 1 Inſt. 59: 1 Ro. 500, There are two Sorts of Cuſtoms, viz; 18.5 
ral throughout all Manors, which the Court takes Notice of; Particular, which idg. + 
muſt be 1 Et per tot. Cur. There is as much Reaſon, that the Steward. 2 Dan. 181. pl. 33 


mould take Surrenders out of the Manor 38 the Lord, and ! he . do it 
out of the Manor as out of On Court. 5 


95 Glover worſe Cope Mich, 3 W. & *. B. R R. man. Paf 5 


Rot. 267. 


— 


2 ta R Curiam, The Seh enerde uf a Coppbeld Reber ihn unsy bulug Debt ur Carth. = 88 284. 
Covenant againſt the Leſſee within the Equity of the 32 H. 8. cap. g. for 4 Mod. 80. Surrenderee 
tis a remedial Law, and no Prejudice can arile to o the Lore, Wr het is in of Copyhold is within the 


e <A 32H.8. 


Skin. 8, 239. 


( 3 1 


E WARD of a Co opyhold Manor may without Cuſtom take Surrenders Steward 4 A hold 


it: Manor m ei die take Surren- 
__ why not out of the Manor, ſince tis granted he may out of Caurt; an and 1 1 ma. ders 85 28 DT Mabe: 


1 Leon 4 ths 


II. 1. 3. 
4 Nate. 3: 
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— Uö— | - 
1 3 12 4 the per or in the Poſt. is not material; for a Bargainee may maintain Covenant 
Skin. 206. 0c. Con Within this Statute} and yet lo Doubt But he is in Thie Poſt, and '2elvi\ 222. Wäs a 
| Holt r * haſty Reſolution; and Hob; 178. only an extrajudieial Opinion: Jude 
185. olt 159. 2 Dan. 3 5 0, 178. Only an extraqudcial pi ; J gment for 
e the Plaintiff. Nota; The Words of the Act are, No Perſon being a Grantee or 
JJ ˙AA ho: 5900 ont owns OSHS VE WA 
athens / ig r CH Av WER een ee to nei A g di „A 0 av * 
p Benſon verſus. Seot:::1Pal 5 W. & Mo RR TA wy 
; ) | % Ban be: N a 1 1526, Corti ads H vant 0 news bf. 46 
Carth. 25 + Mod. 251. IN Ejefment' a ſpecial: Verdict was found, vig. A Cuſtom, that the Tenants 
A ow 1 enggp-=r af the Manor having a Mind to alien, might frrrender into the Hands of 
Surrenderee's Title begins two Copyholders, Sc. That Scat being a Copyholder in Fee, did ſurrender, c. to 
from thence. 1 Inſt. 59. b. the Uſe of the Plaintiff in Fee, and died, leaving his Wife, who claimed her Free-Bank 


_— * 4 4 


(73 
Met 23704 et 


| 3 Bulft. 219. 3 Cro. 100. by the Cuſtom, and at the next Court the Surrender, was preſented, and thereupon the 


Cro. 9 5 Plaintiff admitted; and theQueſtion being, Whether the Surrenderee, or the Wife for 
* her Frank-Bank, ſhould have theſe Lands? It was adjudged for the Plaintiff; for 
the Wife's Title does not commence till after the Death of the Huſband, and then 
only to thoſe Lands of which he died ſcized; but the Plaintiff's Title began by 
the Surrender; for the Admittance relates to that; and that the Caſe of two 
Jointenants, x Inf. 59. b. rules this Caſ meme. 
Brittle verſus Dade; 7 Will. 4. C. B. 1 Ld Raym. 43. S. C. named 
JJ ͤ ͤ V als 


Ancient Pemene. JE CT ME NZ. The Defendant pleaded, that the Land was held of the 


Manor of D. which is Ancient Demeſne. The Plaintiff replies, Quad bene 
& verum eſt, That the Lands aforeſaĩd are held de Decano & Capitulo de Migornia 
ut de Mantrio, c. which is Arcient Demeſne, but that the Lands are Copyhold- 
Lands: The Defendant rejoins, Ex quo prædict. the Plaintiff cognov.t the Lands 

5 | to be Ancient Demeſne; *ris no matter whether they are Copyhold or Frank-Fee. 
5 Plaintiff demurs. Et per (ar. * eee ee : 

F. 1866 — * xft, The Replication is repugnant, for Lands held -ut de Manerio muſt be 

r wn pate, Frank-Fee; for Copyhold Lands are Parcel of the Manor, and cannot be held 

deld ut de mancrio. ut de Manerio; and therefore the Replication by ſaying they are held uf de Ma- 

; nerio, and yet they are Copyhold, is repugnant. | M %% 

2dly, The Rejoinder is naught; for if they be Copyhold, an Eje&ment lies : 

£4] 1ſt, Becauſe Copyholds are of ſo bale a Nature, that; a Writ of Right will not 

Writ of Right lies not of lie. N. B. 12. 4. 2dly, It would be inconvenient, becauſe Copyholds are 

Copyhold. Ante 56. Parcel of the Demeſnes of the Manor, fo. that if they are triable in the Lord's 

e Court, the Lord might be Judge and Party; and therefore per Treby C. J. The 
Juriſdiction of the Lord's, Court extends to Land holden of . the Manor only, and 
not to Land, Parcel of the Manor. Judgment Quod 'breve caſſetur. 3 Lev. 


* 


4 
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_ .-  Eaſtcourt verſus Weeks. Trin. 10, Will. 3. C. B. Rot. 355. 


Caſe of Forkekare . E JECTME NT on the Demiſe of Anne Eaſtcourt; a ſpecial Verdict was 
Coppa 3 2 found, That the Lands in Queſtion are Copyhold, Parcel of the Manor of 
pro 3 . aum. Newton, and that William Meets was Copyhold Tenant in Poſſeſſion for Life, and 
1 Bulf. 190. Lut. 226. Sir William Eaſtcourt Lord; That Sir William died, and the Manor, Cc. deſcend- 
2 Sid. 8, 9. 1 Lutw. 799. ed to his two Siſters, Mary and Anne; That Weeks ſuffered his Houle to be ruin- 


8. C. N. L. 246. ous, and made a Leaſe of his Copyhold for ten Vears; and that Mary died, per 


quod all deſcended to Anne her Siſter and Heir; that Weeks died, and his Wife 
entered claiming her Widow's Eſtate, and that Anne entered for the permiſſive 
Waſte of the Huſband, and his Leaſe for ten Years without Licence: Et per 
Cur. *Twas admitted in this Caſe, that theſe were both Cauſes of Forfeiture; but 
the Queſtion was, Whether the Plaintiff could take Advantage of this Forfeiture : 
Et per Powell, At Common Law the Heir was intitled to take Advantage of any 
. - Cauſes of Forfeiture in the Time of his Anceſtor, but Waſte and Ceſſavitz. Waſte 
he could not, becauſe it is a perſonal Wrong, which dies with the Perſon; Ce- 
vit he could not, becauſe the Tenant by the Statute has Liberty to ſave himſelf 
hy Tender of Arrears, which are not dye to the Heir, but to the Execytors. - 
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ag. 2 Te E 4 27 Lu a en I Heat 25 D and UV 
all other, Caſes the Eſtate dereywines by the AS, of Foifcibure; and that the 
Tenant hold in Polſon, i a Diflciſin to the Tord, if he will 1 Rs, 569. 
1 Inſt. 59. Godb. 47. 1 Inſt. 233. Fitz. "Treſpaſs 2.54. 1 Jones 136. Palm. 
438, 439. And this Election of making it a Diſſeifin being annexed to the In- 
heritance deſcends to the 1 Heir. | Noy. 57.1 Leon. 242. 174 Toft. 63. Ns Ro. 
508. And where there are two Coparceners, and one will take Advantage of a 

& 11 1 . e K 1 14 +10 5 f 3 * Inis. 1 33 "© f 

Forfeiture, and the ® other nor, there muſt be an Apportionment, x Jo. 355. * P. 18 
Keilwey 105. * 1 „ _— „ 0 

Treby C. J. evil and Blencow held, That the Continuing in of the Tenant Tenant for Vears makes 


* " 


after Forfeiture was no Diſſeiſin at Election of the Lord. Twas admitted, That Feoffment; it is a For- 

if Tenant for Years or Life make a Feoffment or levy a Fine, tis a Forfeiture, ye otherwiſe of a 

and alſo a Determination of their Eſtate and a Diſſeiſin; but if Tenant for Years, Leaſe for longer Term. 

make a Leaſe for a longer Term than he has, they held it no Diſtt nor For- 

feirure, becauſe 'tis only a Contract between him and his Leſſee, which does 

not operate on the Intereſt of the Leſſor to affect it with any Prejudice. cz. i 
*twas a Cro. El. 498. 'Moor 392, 


They held, That a Leaſe by.a Copyholder was a Forfeiture, becauſe 
Breach of Truſt, Mo. 272, 392, 184. and that it was a perſonal Wrong as pl. 508. 3 Co. 65.a, 
much as Waſte, which cannot be transferred by Deſcent, 'but myſt be taken Pyer 239. Pl. 41. 
Advantage of by him that was wronged. jj .. 


= 
x 


Alſo they held, That the Eſtate of the Copyholder was not determined, becauſe ny. 4: 

the Lord by Acceptance of Rent, Sc. might affirm it. Ri . e 2329s 41 K 65 
Laſtly, They held the Election muſt be made by both the Parceners; that the 

Thing 1s entire, and that therefore the ſurviving Siſter could not elect after the Lhd 25 SQUID 

Death of her Siſter ; and as to the Caſe of Co. Lit. where the Aunt and Niece are Co. Lit. 53. b. 

faid to join in Waſte, they much doubted of it, for the Books cited do not 

warrant that Opinion, and other Authorities are contrary. Me. 34, 110, 40, 
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Kettle verſus Townſend, Temp. Will. 3. In Can. 


a CT®1 * 


N E deviſes a Copyhold- Eſtate to his Grandſon; and Sommers, Lord Chan. Equity * only 5 
cellor, decreed the Will good, and chat Equity ought to ſupply a Surren- to ſupply a Surrender 
der as well as in Caſe of a Son; that a Grandſon was a Son, and the Grandfather an Meif, in Fa-, 
x 2 TEIN? | 5 Ne 1 ur of a Son or a 
was bound to provide for him: But the Heule of Lords reverſed this Decree, Daughter; but prior 
and held, Equity ought not to ſupply ſuch a Defect in Disfavour of the Heir at Proviſion is not material. 
Law, unleſs i: were in Favour of a Son or a Daughter; and not then neither, if 8 
it was to diſinherit the eldeſt Son; but it was not material that ſuch a Son was yy 
provided for, before, nor how far, for the Father only is beſt Judge whether 
he has fully advanced his Child, or not. %%% Ln Lg 
* dmartle verſus Penhallow. Intr. Hill. 13 W. 3. B. R. Rot. 380. P. 188 
9 1 "70 Ld. Raym. 994. 8. C. * 1 0 n 145 | 
N EZjectment a ſpecial Verdict was found, viz. That the Lands in Queſtion 6 Mod. 63. Cuſtom in a 
| were Parcel of the Manor of Tregoan, of which the Biſhop of Exeter, Leſ- nag by Gong Lone 
for of the Plaintiff, was ſeiſed; and that by Cuſtom of the Manor the ſaid pern for their Lives 
Luck are demiſeable by Copy of Court Roll to two or three Perſons for their Habend' ſucceflive, &c. 
Lives, and the Life of the Survivor, Habendum ſucceſſive ficut nominantur in Charta, Grant to A. habend' to 
& non aliter, and that the Lord is to have a Heriot on the Death of every Tenant him during the Lives of 
dying ſeifed. They farther find one Noſtoortby was Tenant for Life of the Manor on 3 Ae awry 5 
by Grant from the Predeceſſor of this-Biſhop ; and that he by Copy granted the A : ; 


a Ab, | 27 Fay | 02. 0 Oo. 37. Cn. 
Tenement in Queſtion to A. and his Affigns, for the Lives of B. and C. and of El. 58, 721. 2 Bulſt. 11, 


the faid J. and that 'Neſworthy is dead. The Queſtion was, Whether this Grant Ke. . 187. 
be warranted by the Cuſtom? And it was urged for the Plaintiff, That A. hs 2 ann, d. Men. 
the whole Eſtate, and that B. and C. are not named to take an Intereſt but by nk | 
Way of Limitation ; and that if A. die; here is Room for an Occupant, which 

15 to put a Tenant upon the Lord without his Conlent': Alſo if H. ſhould become 

Bankrupt, this Eſtate would be aſſignable; and upon this Leaſe the Lord can 

have but one Heriot; whereas in the cuſtomary Leaſes the Lord is to have three. 

They admitted chat where a Power or Cuſtom warrants a greater Eſtate, it will 


4 __ warrant 


a my oh ney — Holt 7 ey Iſt, "There can be no Occuf pant of a Coppkold- Eſtate for the Pre- 


228, 8. C. . | Clerk's Caſe. . Vier Titlę e Ke. = 


Med. att. * th ith. — 


pune. ag 5 , ; : Ha 4 n — « Pte * N 
ob v*vililko re gre e r orgs 1 IRR oa 8 —— eee W n N gh 5 


22408. Garoner. | biod 10 * 


8 — 8 ok 


* 


— 1 


"I . ꝶ—ͤ— — _ „2 — — „„ „ re — — 6 » — > II 
I PR 


warrant, a ſer, as if th 3 rd may. g an for 1 may for 0 one :, But 
then it muſt be of the 1 S 8.4 "Power 20s 
he cannot. leaſe for 700 Years: O. it $i 4 Eſtatè in Law. H a Bimop 


5 


8 
make a Leaſe for 30 Years, .* id wholly void* as to the Suoceſfor, becauſe ths! 


Po et is exceeded: 80 in this bag e. 


n' the other Side *twas argued pro Def. That chis was no, ater Eftare hi 
Miet is Grant ha been 1 08 8 A. B. and C. 


what the Cuſtom allowed; 
Babendum ſucceſſor for their Lives, they might ave fürrendered to three others, 


and the Lord was compellable to admit them, and they would. have an Eſtate 


pur auler vie, That if the Tenant may by his own Act make ſuch an Eftate, tis 

moſt unequal to ſay that the Lord cannot. As to the Lord 'tis the ſame Thing, 

 _. . whether A. takes for his own. Life, and the Life of B. and C, or A. B. and- C. 

take for their Lives: And there cannot be an Occupant of Copyhold Lands, 

2 neither? re they within the Statute of Frauds to be Aſſets or. deviſcable, 2 Ch. 

8 Caſ. 201. and as to the Heriot, it will be- due on the Death of every Aſſignee 
that is admitted. 


ſhall enter; and no Oceu- judice it Wo do the Lord: But if the Con yholder being Tenant, pur auler vie 
pancy is, Mod. Caſes die, the Lord ſhall enter. As * if there be Nenant for Life of a Copy hold, Re- 
68. mainder to another for Life, and Tenant for Life commits a F orfeiture, the Lord 


* P. 189. all enter. If H. grants a Rent out of his PEN to A. pur auter vie, and A. 


A. 
pans hy Pa 9 dies, ſhall not the Rent ceaſe? What is the Reaſon ? Becauſe here wants a 


Grantee. So it is here; an Occupancy is for ſupplying a Freehold : In Copy- 
Tadel, wg 8 holds the Freehold is in the Lords e has only an Eſtate at Will. 
._2dly, He held that the Cuſtom conſiſted in three Parts: iſt, The Conſtitution 
of the Eſtate, viz. by Copy. 2dly, The Extent for three Lives. 3dly, The 
Manner of the Eſtate, which by Operation of the Cuſtom differs from the Con- 
ſtitution at Common Law, viz. to three, habendum ſucceſſ Ve. 
What is done here is not ſo much as the Cuſtom : ns e Cuſtom, enables him to 
grant for three Lives, and he grants but for one: e Cuſtom be-to grant in 
Fee, & non aliter, yet the Lord may grant for Lis, or to A. for Life, Remainder 


Biſhop's Leaſe eteb di 
the 5 fog 1s void as ag viduitate. - Vide 3 Cro. 3233 73. 


is not like the Caſe of à Biffiop's Leaſe: 


| the Succeſſor i in toto. That cannot be good for any art, becauſe the Statute ties it up to an expreſs Form. 


Aliter perhaps, had it been chat Biſhops : ſhould make Leaſes for any umbet of 

Years nog exceeding ſuch a Number. 
As to the Suppoſal of the Bankruptcy, Powell at firſt doubted upon chat In. 
At of the Copyholder convenience, ſaying it chuld not be Ny if it prejudiced the Lord; but Hol! 
cannot alter his Eſtate in thought that made no Difference; for if the Copyholder being Banktupt, his 
Prejudice of the Lord. Eſtate was aſſigned, the Aſſignee would have the Eſtate detefminable upon the 
| Death of the Copyholder, and then the Heriot would be due, and not 15 the 
i Death of the Aſſignee.; for ſo it was originally, and cannot be altered by any Act 
of the Copyholder: But per iot. Cur, This is a Suppoſal not in the Cale, and 


therefore it was not determined. - Coun, 25 Def. per fot. Cur ur. See 1 Rol. 
| 47 TOONS" WIC: JI. . W \ 
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v gon ae Inquiſ-" 10 \A 'Coroner's: Inqueſt. be quaſhed, the e + * 2 new 1 ſuper 
tion, the Coroner. makes | dviſum Corporis; but if a Melius irguirendum be granted on a Male ſe geſſit of the 
3 * 8 Coroner, the new Inquiry muſt. be before the Sheriff or Commiſſi joners, not /4per 
4 the Sheriff or Com- | Viſum Corporis, but upon Affidavits; for none but the Coroner can inquire. aper 
miſſioners by Affidavits. viſum Cerporis, and he is not to be truſted again: But when an 2 Bee ed, 


Carth 72. King verſus *tis a8 if no Inquificiog had been, taken. 
Bonny. 3 Mod, 80, 7 


Cop 


i a | 4s 4 4 4 


0 eaſe: fot” three Lives, : 


tog. in Tail. If the Cuſtom be to Funds ant for Life, the Lord may ay grant duranit 
18 
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Butler verſur Palmer. Trin. 11 W. 5. BR: e 
1 N an Action for a falſe Return of a Mandamus it appeared, That King Elections to be made by 


; 33 the Body at large, ma 
Edward 3. granted to the Burgeſſes of Dartmouth a Charter to elect a Mayor e os feledt 


de ſeipfis annually, and by Conſtitutions made in the Reign of Q. Elizabeth and Number. 4 Co. 77. b. 


King James the Firſt, and long Uſage in Purſuance thereof, the Method was for 78 2. 4 Infl. 48, 49- 
the Common Council to propoſe two Perſons for the Freemen to chuſe out one of 1 aN 6 Caſes 
them: That thus it continued till 1641, and then a By-Law was made for repeal- 8 

ing all former By-laws, and Ordaining that for the future Elections ſhould be 

made by the Freemen at large; and accordingly the two ſucceeding Elections 

were made; In the Year 1684 the old Charter was ſurrendered ; but that Sur- 

render was never inrolled, and a new Charter granted, under which new Charter P, rar - 

the Town made a By-Law repealing the By-Law made in 1681. The Court re- 4 Co. 78. a. 3 Bull, 71. 
ſolved, 1ſt, That tho' by the Grant of Z4w. 3. the Election was to be by the 2 Danu. 216. ef 
Freemen at large, yet this might be reſtrained and regulated by Uſage and By- 


laws, to the Choice of one out of two only; 2dly, That the By-Law in 1681: 
had well reſtored the ancient and primitive Conſtitution, and repealed thoſe By- Surrender of Charter void 


Laws that altered it. 3dly, That the Surrender of the old Charter was void for without Inrolment. Poſt. 
want of an Inrolment. Athly, As to the new Charter, and By-Laws made under 99. N 


it, the Court held, That if thoſe that were Members under the old Charter happened Where Members under a 
to be the only Perſons that acted, they ſhould be deemed to act by Virtue of their ou 2 N _ | 
ancient and true Right; but if commixt with others that were only Members under bad new one, the Act is 


the new Charter, tho the old Members were the Majority, yet then mult be taken void. 
to act by Virtue. of the new Charter, and then what they did was void. | 


Eaſt-India Company's Caſe. Paſ. 1 3 Will. 4. B. R. 


N an Action againſt the Eaſt- India Company for 5000 l. it was moved, That LIM ( 2 ) 
the Sheriff might return exemplary Iſſues, becaule ſeveral Writs of Diſtringas | 


had been already ſerved to no Purpoſe ; and the Court ſaid, he ſhould return good 64-4 


Iſſues, and if he did not, the Plaintiff might bring an Action againſt him; but at 1 ; 
laſt he was ordered to attend. | | +: 


Anonymous. Trin. 12 Will. 4. ' Þ KY 


PER Holt C. J. My Lord Cote ſays, That a Corporation muſt have a Name; (3) 


but that muſt be underſtood to be either expreſſed in the Patent, or implied Corporation muſt have a 


in the Nature of the Thing; as if the King ſhould . incorporate the Inhabitants of voy wang 1 ny 
ale with Power to chuſe a Mayor annually ; tho' no Name be given, yet It is a the Nature of the Thing. 
good Corporation by the Name of Mayor and Commonalty. So the City of Nor- Co. 10. 29. b. 


wich is incorporated to be a Mayor and Sheriffs by the Charter of Hen. 4. and are 


called Mayor, Sheriffs and Commonalty. 


A Corporation aggregate may. appoint a Bailiff to diſtrain without Deed or Warrant, 2 Mod. 18. Corporation. 


as well as a Cook or Buller; for it neither veſts nor diveſis any Sort of Intereſt in er out aggregate may appoint a 


of the Corporation, So beld inter Cary & Matthews in Cam. Scaccg. Bailiff withcut Peed. 
a 5 | | | 3 Plowd. 91. b. 1 Vent. 
„%%% A og gy ey CT eee Jo bane 457, 48. Cro. Car. 170. 

* The Mayor of Thetford's Caſe. Hill. 1 Ann. B. K. 2 Saund. 305. Moor 


552. 


4 | 
6 Mod. 25. Corporation 
| may do an Act upon Re- 
Mr. Sloane moved, that the Mayor cord without their com. 


1 8 0 N a 17 2 fol the Mayes and Commonalty of Thetford, the Re- 
urn was made in the Name of the ration, but without the C 
Seal, or the Hand of the Mayor ſet to it: the Major 


| mit Oe Dune to ſign it or ſeal it with the Corporation Seal, alledging that it men Seal, but not in 


p ; ' i 2 J | if 72 

rporate Act to charge the Corporation without the common Seal: nor 3 , 103. 8. C. Rep. 

the Mayor without his Hand to it. After Search of Precedents, garn. 
9285 H h | 


the Act of 
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to Co. 68. Moor. 676, 
Pl. 920. 1 Leon. 184. 
1 Rol. Rep. 82. 


At Common Law no Off- 
cer was bound to ſign a 
Return. Yelv, 34. 


„ TnL 
Ante 143. A Corpora- 
tion may make a Frater- 
nity, and alſo By-laws to 
bind Strangers for publick 
Convenience; 1 Sid. 291. 
6 Mod. 123, 124. S. C. 
| Holt 433. 


we” 4 193 


Difference between Cor- 
poration and Fraternity. 


I tbo 
5 Mod. 315. Full Coſts 


in Treſpaſs.. 2 Vent. 180, 
195, 48. Raym. 487. 

2 Jon. 232. 3 Mod. 39, 

40. 2 Mod. 141, 142, 

2 Lev. 234. Comb. 399. 
8. C. . Skin. 666. 


(2 | 
Crown pays Coſts for A- 


mendment, but not for 


not going on to Trial. 2 
 Danv, 224. 2 Lill. 
Comb. 419. 8. CG. 


eſtop 


was, That whereas the Company and Fellowſhip of Porters had been Time out of 


perly an * 1 People of the Place with the local Government thereof, and 


Treſpaſs is done clamando litulum, or the Title may come in Queſtion, there ſhall 


342 both; but then 


Cd. nd 


which were found both Ways, Holt Chief Juſtice held, and the reſt concurred 
That though a Corporation cannot do an Act in Pais without their common 
Seal, yet they may do an Act upon Record; and that is the Caſe of the City of 
Londen every Year, who make an Attorney by Warrant of Attorney in this 
Court, without either Sealing or Signing; and the Reaſon is, becauſe they are 
by the Record to ſay it is not their Act. So if an Action be brought againſt 
a Corporation here for a falſe Return, they are eſtopped to lay, it is not their Re- 
türn, for it is Reſponſio Majoris & Communitatis upon Record. Neither is the 
Hand of the Mayor neceſſary, for he is liable in his private Capacity without it; 
and it is ſufficient Evidence againſt him, That the Writ was delivered to him, and 
that there is a Return made, for then it is incumbent on the Mayor to ſhew the 
contrary, At Common Law no Officer was bound to ſign a Return. The Ste. 

tute of York obliges a Sheriff to do it, but extends not to a Coroner, Mayor, cr 
other Officer. And the Mayor or any other Magiſtrate of this Corporation 

that procured this Return, is liable not only in their corporate but their private 
Capacity. | 


Cuddon verſus Eaftwick, Hill. 2 Ann. B. R. 


T TPON a Habeas Corpus was returned an Action of Debt for the Penalty of a By- 
Law made by the Common Council of the City of London. The By-Law 


Mind a Company and Fellowſhip, it was ordained, That they ſhould ſtill remain 
and continue for ever a Company and Fellowſhip, and that no Maſter of any 
Boat, Sc. from Place to Place to, Sc. ſhould unload or fend on Shore any Goods, 
but by ſuch Perſons as were Free of the ſaid Company : To which 1t was objec- 
ted, iſt, That the City of London could not make a Corporation. 2dly, That a 
Corporation could not make a By-law to bind Strangers, unleſs founded on pub- 
lick Convenience. Et per Cur. * The City of London cannot make a Corpora- 
tion, for that can only be created by the Crown; but this is only a Fraternity, not 
a Corporation, and a Corporation may make a Fraternity; A Corporation is pro- 
aw ſhall bind Strangers; but a Fraternity is ſome People 
r, in reſpect of a Myſtery and Bulinels into a Com- 
— for they have not a 


therefore their 

of a Place united togethe 

pany, and their Laws and Ordinances cannot bind 
al Power or Government. | 
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Coſts. See Mr. Serjeant Sayer s Treatiſe of Cofts. 


Blachly verſus Fry. Mich. 8 Will. z. B. R. 


N Treſpaſs quare Clauſum fregit, and for cutting his Corn and carrying it away; 
- the Jury found the Defendant guilty of all but the carrying away * Gould 
moved for full Coſts on the 22 & 23 Car. 2. cap. 9. Holt C. J. Where the 


be full Coſts. In Stroud's Caſe for entering his Cloſe and digging Turf, full 
Coſts was allowed: But the Judge of Aſſize, viz. North C. J. certified, that the 
Freehold came in Queſtion. So in Judge Eyre's Caſe, in an Action on the 
Caſe for ſtopping his Way. Adjournat. Vide Ray. 487. 2 Keb. 756. 2 Ven. 
213. 2 Kab. 849. — 


Dominus Rex verſus Edwards. Hill. 8 Will. 3. B. R. 


T was ſaid per Cur. That the King ſhall pay Coſts for an Amendment, but 
ſhall not pay Coſts for not going on to Trial; but where there is 4 
Proſecutor, he ſhall pay Caſts for Amendments, and for not going on to Trial 
there muſt be an Afidavit of the Name of him who is = Pro- 

I Res: lecutor, 


4 
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Cottages and Inmates. | 
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ſecutor, for that does not appear upon the Indictment: And if the Defendant 

does not know the Proſecutor, he ought to apply to the Attorney General, who 

will inform him, Sk. Lhe n N 


e e 


* Thomas verſus Lloyd. 16 Will. 3. B. R. 1 Ld. Raym. 336. 8. C. . . 74 
| named Thomee v. Lloyd. HS 


AS SUMPSTIT, The Defendant pleaded his Privilege as an Officer of the No Coſts 1 to 
A Exchequer, in Abatement, and the Plea being held good upon Demurfer, Pleas in Anuiemcat. Poſt, 
there was Judgment quod billa caſſetur. Et per Cur. It was held upon the 8 & g Pl. 4+ Mod. Caſes 89. 
M. g. c. 11. That the Defendant ſhould have no Coſts ;. for the Act extends 
only to Demurrers in Bar, and not in Abatement, becauſe it fpeaks of Suits which 
are vexatious, which does not appear to the Court on Pleas in Abatement; . but 
on Demurrers in Bar, where the Court ſees the Merits of the Cauſe, it does; | 
and it would be very hard if the Defendant ſhould have Cofts againſt the Plain- 
tiff in ſuch ſa Caſe, when the Plaintiff could have none againſt the Defendant, 
though he ſhould have had Judgment uod reſpondeat ouſter, - | 


Garland verſus Extend. Mich. 2 Ann. B. R. 2 Ld. Raym. 992 

NO named Garland v. Exton. | 

TV HE Defendant having pleaded in Abatement, the Plaintiff dem „Mod. Caſes 88. S. C. 
'Þ and Judgment was given for the Defendant, And Mr. Branthwaite e "ra N 
moved to have Coſts upon the Stat. 8 & g W. 3. But it was denied, for the r «Coo, 3 4 
Judgment in this Caſe is not given upon the Merits, but quod billa caſſetur; and 533. March 30. = = 
the Statute meant only to give Coſts, where the Merits of the Cauſe was deter- 
mined upon the Demurrer. If Judgment had been for the Plaintiff upon this De- 
murrer, it had not been final, but only a Reſpondeas oufter, and the Plaintiff could 
have had no Coſts by, the Statute, which therefore ought to have the ſame Expoſi- 
tion as to the Defendant. | : 


Domina Regina ve#ſus Danvers & al. 6 Ann, B. x. 


N an Information againſt Danvers and others, one Defendant was acquitted, Etta APE three, 
1 and the reſt found guilty at the Aſſizes; and tho' the Judge did not certify a and one only acquitted, he 
- probable Cauſe, yet it was held that the Proſecutor was not liable to pay this De- K Ag If Colts on 4 
fendant Coſts ; becauſe till the 8 & g W. 3. the Plaintiff never paid Coſts in any * 63. 10 Co. 16. 
Action, if but one Defendant was found guilty ; and the Act of 4& 5 W. & M. | 
c. 18. cannot be intended to make Proſecutors otherwiſe liable, chan as Plaintiffs 
were before in other Actions. | 


Vide plus Title Damages, 205. 
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| P. 195 
Dom. Rex verſus Everard. Hill. 13 W. 3. B. R. 1 Ld. Raym. 638. | 


o — 


A was made at a Court Lett for erecting a Cottage contrary to The Ordinance de terris 
the 31 Eliz. cap. 7. not laying four Acres of Land to it, according to the menſurandis is an AR of 
Statute de terris menſurandis : It was wn , firſt, That this was but an Ordi- A ons Holt 173. 
nance. 2 Cro. 603. But per Cur. twas held a Statute. 2dly, That the Caption | | 
1 Ad Cur. viſ. Franc. Pleg. cum Cur. Baron. whereas the later Court has no Au- 

thority to take ſuch Preſentments, ergo it is illegal, becauſe uncertain. which took | 
it. 2 Keb. 139. 10 Ed. 4. 15. a. Et per Holt C. J. Where thete are ſeveral ©, WE 
Commiſſions, of which each have Authority to proceed for the ſame Thing, — whois Courts 
but in a different Manner, it ought to appear by which of theſe it was taken; but have JuriſdiQion of the 


here ſame Thing, and where 
not. | | 


— "9 CLOLY 3 2 


Gaal 1c02-:..: : 


* . 
RY 
9 * 
—_— 


here only one Court has Juriſdiction in the Matter, and it muſt be taken as 5 


* * — 


Caption by that Court that had Authority to proceed in it. Alſo, if the 5 


Words had been Ef Cur. Baron. the Objection had been ſtronger. 3dly, That 


the Year of our Lord was in Engliſ̃ʒ Figures: But the Year of the King being 


62 2 5 
1 Show. 388. H. lets a 
Houſe excepting two 
Rooms, and is diſturbed 
therein, Covenant lies 
not; otherwiſe if except- 
ing a Paſſage thereto, and 
is diſturbed in that. 5 
Co. 15. Cro. Jac. 438. 
Carth. 232. 8. C. Caſes 
B. R. 24. 


at Length, the Anno Domini was held Surpluſage. 
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* FE & 3 «4 HET. Wt, . EN een 83 


Covenant. 


DV Indenture H. leaſes a Houſe, excepting two Rooms, and free Palo to. 
D them. The Leſſee aſſigns, and the 8 LES Leſſor DOG wo 

ſage thereto, and for this Diſturbance the Leſſor brought Covenant. E- , 
Cur. The Action lies; the Diverſity is this, If the Diſturbance had been bn the 
Chamber, *tis plain then no Action of Covenant would have lain; becauſe it w - 
excepted, and. ſo not demiſed : Aliter, where the Leſſee agrees to let the Leſſor | 
have a Thing out of the demiſed Premiſſes, as a Way, Common, or other Profi 
apprendre; in ſuch Caſe Covenant lies for the Diſturbance. Vide 3 Cro. 657 


Mo. 553.. And this Covenant goes with the T and bi ; 
Judgment pro Quer. 8 i Ny Arr _ es Ge Aigner: 


. 
4 Mod. 249. Intention is 


in ſome Caſes traverſable. 


Skin. 397. s. Vo 


Griffith ver/us Harriſon, Mich. 5 W. & M. B. R. 


N Action was brought by the Plaintiff an Execu wal | 
tion y the tor, © : 
Aſſignment of a Leaſe, for quiet Enjoyment free and on 7 
clearly diſcharged, or otherwiſe indempnified of and from all Arrears of Rer 70 
And the Plaintiff aſſigned a Breach, that ſo much Rent was in Arrear : he De 


fendant to Part pleaded Payment to the Leſſor, and to the Reſt of the Renx al 


ledged to be in Arrear, that he left Money in the Hands of tle Plaintiff 


tione quod ſolveret to the Leſſor ; and upon Demurrer Mr. Nor they * 


the Plea was not good, becauſe the Intention was not traverſable. Holt C 


P. 197 


2 Dan. Ab. 5g. pl. 8. 

Where Bond or Covenant 
to indemnify is made be- 
fore Condition of the firſt 


Bond broken, 'tis forfeit- 


ed by the Breach; other- 
wiſe if given afterwards or 
to indemnify againſt ſingle 
Bill. Sav. gl. 


— | 
Matter out of 3. Deed, 
that alters the Caſe, can- 
not be averred. Comb. 
219. S. C. 


. Diſturbance in the Enjoyment, or other ſpecial Damnifi 


contra; In ſome Caſes the Intention is traverſable, as if A. be i 
Obligation, and by Simple Contract, and pays Money to B. — — to hi 
Debt it ſhallbe applied is traverſable: And ee inclined that this Plea 3 
but held clearly, that if it had been reliquit ad ſolvendum it had been AN good; 
uon reliquit modo & forma had been a good Traverſe : But the Court 9 = 
ception to the Aſſignment of the Breach, for that the Plaintiff did . 
Rent being behind, is not a Breach of the Covenan 7 x lard . ek the 
433. and took this Diverſity, . viz. Where the 1 7a Bri "oth 
to ſave harmleſs from a penal Bond before the Condition broken, there if 5 10 wy 
nal Sum be not paid at the Day, and {o the Condition not preſerved rh P, 2 5 
be ſaved harmleſs, does. . 4 this become liable to the Penalty, and ſo i d miltedl 
and the Counterbond for eited; but if the Counterbond be given aft hs ch 12 > 
tion of the Obligation be broken, or to ſave harmleſs from a ſingle Bill . 8 
Penalty, there the Counterbond cannot be ſued without a ſpecial D nif By 
So here, Rent remaining in Arrear, and not paid, is not a Dama 4 Is 
Plaintiff be ſued or charged; and if paid any Time before ſuch D 4 1 
by the Plaintiff tis ſufficient, 3 | n 


to B. by 


Green verfus Horne Paſch. 6 vy & M. B. R . | | 

e Trin. 5 W. 

IN Covenant che Plaintiff declared, That I. bei _— — — 
ü eclared, I hat A. being indebted to him, a 

to N . the Defendant in Conſideration that | he would my es 

9.200 2, $95 gs undertook and covenanted with the Plaintiff to bring in the 


. 


Covenant. 
Body of the ſald 4 and deliver him into the Cuſtody of the ſaid Bailiff, ſuch a 
Day, Sc. The Defendant prayed Oyer of the Deed, which was J (the Defendant) 5 


do promiſe and engage myſelf to bring in the Body of A. to the Cuſtody of B. Bailiff, 
ſuch a Day; and thereupon it was demurred . Et per Cur. Firſt, The Plaintiff 2 Jon, 202. 3 Keb. 830. 
cannot ſet forth Matter of Fact in his Declaration not contained in the Deed itſelf, 2 Lev. 22, 10. 2 Salk, 
ſo as to alter the Caſe; therefore all ſuch Matter of Fact fo alledged or averred 457: 

\b immaterial. 8 Rep. 151. | | 


2dly, The Plaintiff is no Party to the Deed, nor ſo much as named in it, and Poſt 214. H. cannot 
tho' Covenant may be brought on a Deed-Poll, yet the Party muſt be named in way Cong -" 
the Deed. I Rol. Ab. 31 7. n „„ | named in the Deed. 


Cro. Jac. 505, 506. 


Hill. 9 Will. 3. B. R. 


* Brewſter verſus Kitchell. 
od ee 24k 8.C. 


114, Raym, 317. P. 198 


HIS was a feigned Action on the Caſe upon a Wager, in Order to ſettled Carth 438. y Mod. 368, 
a Difference about the Deduction of Taxes out of a Rent- charge. Upon Covenant to diſcharge 


Non Aſumpfit pleaded, the Jury found a ſpecial Verdict, viz. That A. being fr2m Taxes, extends to 
ſeized of Lands in Fee, by Deed dated 1649. granted a Rent-charge to one 
Brewſter and his Heirs, and covenanted for farther Aſſurance, and on the ſame 
Deed there was an Indorſement, that the Rent was to be paid clear of all Taxes; 
afterwards A. confirmed the Grant, and covenanted to pay the Rent-charge clear 
of all Taxes. By the Land-Tax 3 W. & M. 4s. per Pound is laid upon Land, 
and Power given to the Tenant to deduct 45. in the Pound, with a Proviſo not 
to alter Covenants or Agreements of Parties. Et per Cur. _ Io 
Such a Covenant, if made in the Year 1640, would not have freed the Rent- 
charge from the Taxes impoſed by theſe Acts; becauſe there was no Parliamen. 
tary Tax in Being, or known at that Time; but. becauſe there were ſuch Taxes in 
the Year 1645, which was before the Grant, therefore this Covenant muſt be con- 
ſtrued to extend to them; for otherwiſe it would ſignify nothing: and Holt C. ]. 
held in this Caſe. 1 83 


againſt the Aſſignee or Leſſee of the Grantor; but only againſt the Grantor and 


venant. An Aſſignee of Land may have Covenant againſt the Covenantor and 
his Heirs, where the Covenant runs with the Land. 42 E. 3. 5. 5 Co, Spencer's 
Fg ; but Covenant will not lie merely againſt one as Aſſignee of Land. Hard. 
7. W 8. of 1 | 64 
2dly, Where the Queſtion is, Whether a Covenant be repealed by Act of Par- 
liament, this is the Difference, viz. Where H. covenants not to do an Act or 
Thing which was lawful to do, and an Act of Parliament comes after and com- 
pels him to do it, the Statute repeals the Covenant: So if H. covenants to do a 
Thing which is lawful, and an Act of Parliament comes in and hinders him from 


ful to do it, ſuch Act of Parliament does not repeal the Covenant. 


* Northcote verſus Underhill. Mich. 10 W. 
i | hate. i. Hot Fs = 


] N Covenant the Plaintiff declared, that the Defendant by his Deed did grant, 
- bargain, and ſell co the'Plaintiff and his Heirs, provided that if the Grantor 


venanted to pay the ſaid Money to the Plaintiff; and a Breach was aſſigned in 
Non-payment of the Money: After Judgment by Default, and a Writ of In- 
quiry executed, Mr. Caribe objected, that nothing paſſed 


iſt, That the Heir of the Grantee could not maintain an Action of Covenant 


his Heirs ; for a Warranty, though a Covenant real, does not bind the Land, till 
Judgment had in a Warrantia Charte, much leſs that which is only a perſonal Co- 


doing it, the Covenant is repealed. Vide Dyer 27. pl. 278. But if a Man covenants Mod 
not to do a Thing which then was unlawful, and an Act comes and makes it law- 


3. B. R. 1 Ld. Raym. 


paid ſo much Money, it ſhould be lawful for. him to re-enter, and that he co- EI 


ſubſequent Taxes of the 
ſame Nature ; not of 
different Nature. Poſt 
615. 8. C. Comb. 424, 
466. 3 Salk. 340. 
Caſes B. R. 166. Holt. 
175, 669. 2 Lev. 68. 


Poſt. 221. 2 Inſt. 76, 
77. Comb. 211. | 


ſ 


Grantee of Rent-charge 
cannot bring Covenant 
againſt an Aſſignee of the 
Land. N. B. that was 
his own Opinion only, 
the other three holding 


that the Covenant charg- 


ed 24 Land. 5 Co. 17. 


Diverſities where a Co- 
venant is avoided by ſub- 
ſequent Statute, and 
where not. Poſt615. Cro. 
Cat. 22m. 1 Jon. 245. 
Dyer 257. I Lev. 109. 5 


374. 


* P. 199 


© 9 
Where a Conveyance of 


Land is void, ſo as no 
ate pa all depend- 
ent Covenant are vdid 


alſo; otherwiſe of Cove- 


nants independent. 


by the Deed for want Raym. 27. 1 Keb. 130, 
of Inrollment, quod fuit conceſſum; and from hence he inferred, That the Cove- 


164, 183 1 Lev. 46. 
nants were void, like che Caſe in Raymond 27. where I. grants all the Reſidue of 2 C 193: Holt 176. 


his Term, which ſhould be unexpired at the Time of his Death, and coven 


held that the Bond and Covenant were void. Et bac fuit conceſſum per Holt C. J. 


11 


becauſe 


ants 
for quiet Enjoyment, and gives a Bond to perform that Covenant, and it was 


A —_ 


Courts and Juriſdictions inferior. 


* o mn. 


becauſe that was a relative and dependent Covenant. It refers to an Eſtate, and 
is to wait upon it; and if there be no Eſtate granted, the Covenant fails; but in 
this Caſe the Covenant to pay the Money is a diſtinct, ſeparate and independent 
Covenant, and it is not material whether any Eſtate paſſed, and the Plaintiff need 
not ſhew it, nor ſay quod defendens conceſſit, but the beſt Way is to declare with a 
Quod cum Jeſtatum exiſtit, &c. and Judgment was given for the Plaintiff, | 


: - ©  Greſcot verſus Green. Paſ. 12 Will. 3. B. R. 
( 6.) | | © 3s * | 


Aſſignee is not liable for ESSE E covenanted for him and his Aſſigns to rebuild and finiſh a Houſe 
yung 8 V within ſuch a Time, and after the Time expired the Leſſee aſſigned over the 
Gro El. 437. os . Premiſſes, the Houſe not being built and finiſhed according to the Covenant. E- 
400. pl. 523. Holt 177. per Holt C. J. This Covenant ſhall not bind the Aſſignee, becauſe it was broke be- 
8. C. fore the Aſſignment; aliter if broke after, as if Leſſee had aſſigned before the 


Time expired. 


A 


* * 
— 


„Pn Courts and Juriſdictions inferioz. 
8 Groenvelt ver. Burwell. Trin. 12 W. 3. B. R. 21d. Rem. 2235 


57 S. C. Comyns 76. S. C. 
Ante 144. Poſt 26 3, 396. Y the Charter of the College of Phyſicians, London, the Cenſors are empow- 
Power to examine, hear, ) ered to have the Government of all Perſons practiſing Phyſick in London, 
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3 N and within ſeven Miles round, with Authority to puniſh pro mala praxi by Fine 
Carth. 421, 491. Caſes and Impriſonment, and accordingly they condemned Dr. Groenvelt for admini- 


B. R. 245, 386. Holt ſtring inſalubres pillulas & noxia Medicamenta, and fined and impriſoned him; and 


184, 395» 536. the Queſtion was, Whether a Certiorari lay on ſuch a Judgment? Et per Holt C. 
ern ante 148. Poſt, J. Wherever a Power is given to examine, hear, and puniſh, it is a judicial 


1 Power, and they in whom it is repoſed act as Judges: And wherever there is a 
Court having Power to Juriſdiction erected with Power to fine and impriſon, that is a Court of Record, 
e PIO, Far and what is there done is Matter of Record. 8 Co. 60, 38. This appears 
ns FO 43 d. from the Stat Weſim. 2. c. 11. by which it is enacted, that Auditors aſſigned by the 
Fitz. Nat. Br. 73. b. Lord may commit the Party accountant to Priſon for Arrears: And it is held, 
That the very Lodging of this Power in them, made them Judges of Record: 
Nulla curia que recordum non habet poteſt mandare carceri. And whereas before 
that Statute, in an Action of Debt for ſuch Arrears the Defendant might wage 
his Law, ſince that Statute he cannot, becauſe they are a Debt ariſing hy Matter 


or” Revrora, 
Rex verſus Gilbert, 


In a 5 in a Preſentment in a Court-Leet for a Nuſance was removed by Certiorari, and 
Leet it is not neceſſary to A Solby took an Exception to it, That it was not ſhewn coment, nor quo Jure 
e e jure, this Court wis held, whether by Patent or Preſcription, which he urged ought to 
Vi. 3 500 RY Lin. be done, for that the Leet is not of common Right, but is taken out of the Tourn, 
366. Cro. Car. 46. and the Tourn is of common Right; ſuch Derivation therefore muſt be either by 
Caſes B. R 4. S. C. Grant or Preſcription: But the Court over-ruled the Objection, and ſaid, the 


Precedents were all in this Manner. | 


— FUr — | Anonymous. Pal, 1 Ann. B. R. 


( 3 ) | | : . | - . | . G | . qo 8 
Proceedings in inferior F a Jury in an inferior Court will not agree on their Verdict, the Way is, as 
Courts, Far. 1, 44. in other Courts, to keep them without Meat, Drink, Fire or Candle, till 


1125 71 Cumb. 124. they agree, and the Steward may from Time to Time adjourn the Court till they 
4 do agree. Gener ally a Levari facias is not the Proceſs of the Hundred Court, 
All Miſdemeanors of ju- but by Cuſtom it may be, and all Hundred-Courts have this Cuſtom ; but the 
dicial Officers are Con- true Proceſs at Common Law is Diſtringas. All Miſdemeanors in judicial 


tempts of B. R Far. 2. . 22 | 
1 Lev, 288. 1 Vent. 66, 67. Raym. 186. 1 Mod. 44. 2 Keb. 635. Far, 1, 38, 84. Poſt 396. ju 
«175 5 Officers 


% 


* 
f % . 1 a 


Courts and Juriſdictions inferior. 


F< 4 * 5 


— 


Officers are a Contempt of the Court of B. R. and Attachments go daily againſt 
Stewards, for granting Attachments againſt all the Party's Goods. And Holt 
C. ]. remembered a Caſe of the Mayor of Hereford, who gave Judgment for his 
own Leſſee in Ejectment: But for Error in Judgment a Judge is not puniſhable : 
All this was held by the Court on Motion for an Attachment againſt a Steward 
for diſcharging a Jury before they gave a Verdict. | 


Domina Regina verſus Hill & al. Trin. 1 Ann. B. R. 


| = 17201 | 1 ) 
UDGME NT was given in the Town-Court of Briſtol, and Coſts taxed, Far. N px. | 
Ly Car i WE ps int the Bail. f 8 againſt a Judge of a Cor- 
and a Scire facias taken out againſt. the Bail, and a Year afterwards ourt poration Court, 2 Salk. 
oranted a new Trial, and ſet aſide the firſt Judgment, and an Attachment was 650. S. C. Poſt. 550. 
granted againſt the Judge tor this Cauſe. | 4 -3 Salk. 363. 
eee | ; 5 5 | a Oolt 421. 


Lucking verſus Denning. B. R. 


As E againſt a Serjeant at Mace for the Eſcape of one in Cuſtody by Virtue Officer executing Proceſs | 
of a Proceſs of the Court of the Sheriffs of London, in an Action of Debt gy ep mm 4 e | 
upon a Bond ſued there; and upon Non cul. it appeared that the Bond was made of the Juriſdiction, STD 
out of the Juriſdiftion of the Court; and thereupon it was objected, That the jt appear to be ſo. 1 
Proceeding upon the Bond was corum non judice, and all void, and the Serjeant Saund. 98. Holt 186. 
was a Trelpaffer; and they cited 2 Bulſt. 64. 2 Mod. 30. 1 Ro. 545, 809. 1 8. C. 
Sid. 125. 1 Lev. 95. Hob. 267. Lut. 935, 1560. 2 Mod. 196. March | 
117. Stat. Weſtm. 1. c. 35. Et per Holt C. J. To which Powell and the reſt 
he 3 Where an inferior Juriſdiction is. confined to Perſons, as the !Marſhalſea 2 Lut. 1565. 5 Mod. 335. 
was to thoſe of the Houſhold, if it appears on the Face of the Declaration, that 
the Perſons that ſue are qualified to ſue, tho' in Fact they are not; yet if the De- 
fendant does not plead to the Juriſdiction, but comes in and admits it, he ſhall _ 
never take Advantage of this afterwards, but is eſtopped and concluded: But * P, 202 
if it is not averred in the Declaration that the Perſon is qualified to ſue, and 
within their Juriſdiction, all the Proceeding is void, and coram non judice and 
Treſpaſs lies againſt the Officer. 8 =, 
2dly, Where the inferior Juriſdiction is confined to ſome particular Things, 
and the Suit there is for ſomething elſe, of which they have no Juriſdiction, all is 
void, and by no Admiſſion can be made good. 115 = 5 
zZaly, Where they are confined to Place, viz. to all Contracts ariſing within 
ſuch a Diſtrict, tho? the Contract ariſe out of the Diſtrict, yet the Court may 
award Proceſs, and the Officer may execute it, unleſs it appear to him that it 
aroſe extra Juriſdictionem; as if this Bond had been dated at York, and that was 
the Caſe, 1 Roll. 809. but he is not bound to inquire, either whether there be a 
Cauſe of Action, or where it aroſe, and may proceed in his Duty, unleſs the con- 
trary appear to him. Er Nota; The Plaint is general without any Averment, 
quod fuit infra  uriſthEtionem, but that is 9 by the Court; and if a Matter 
ariſes extra Juriſdictionem, and the Plaintiff declares of it as infra Juriſdictionem, 
the Defendant may plead to the Juriſdiction of the Court, and if that be over- 
ruled, may have a Prohibition on the Statute of Meſtminſter : But if he waives Where a Matter is aver- 
that, and pleads to the Merits, he can never then have a Prohibition, nor can he „LA ROS 1 E 
take Advantage of their Want of Juriſdiction, for by the Averment of the Count, nuf. plead * * jaril. | 
and his own Admiſſion, he is eſtopped to ſay that it was a Matter that aroſe out 


Admiſſion, NE 1 diction; otherwiſe he 
of their Juriſdiction. It is impoſſible the Court ſhould know where a tranſitory is eſtopped. Vide ante 
225 ariſes, unleſs the Defendant acquaints them with it. Judgment pro 93: Pl. 2. 
Luer. _ Cote eel als bee | TN 

| | / 


1 Lill. 370. 


Cuſtoms, 


* 1 ” 
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Cuſtoms. 
Lovelace: Caſe. Trin. 12 Will. z. B. K. 


Cuſtoms not co-eval. RR OR upon a Judgment in the Court of Canterbury: The Exception 
| was, That the Court was laid to be Time out of Mind, and the Proceſs of 
the Court alſo was laid to be Time out of Mind, which they ſaid was making 
one immemorial os ſubſequent to another ; ſed non allocatur, for Cuſtoms may 

be Time out of Mind, and yet not co-eval. Vide 2 Keb. 7221. 
Mayor, &c. of Winton ver. Wilks. Paſ. 4 Ann. B. R. 214. Raym. 

| | | | 1129. 8. . 5 

Oui hy —— N Action on the _ was brought by the Corporation of the City of Vin. 
a 10 eſides f " in later nl ru 1 a MAIS 338 Ay © 
ae cheſter, wherein they declared, Quod cum Winton eſt antiqua ci vitas, and 


eee thans. that there was a Cuſtom there quod non liceat alicui preter bomines liberos de Gild. 
Qu. Whether valid in Mercatoria civitatis prædict. to exerciſe a Trade in the ſaid City, unleſs being 
any Place except London? brought up an Apprentice to it within the ſaid City; that the Defendant neverthe- 
11 Co. 53. 1 Leon. 262. Jeſs did exerciſe, Sc. Upon Motion in Arreſt of Judgment the Cauſe was ſet 
Palm. 1, 2, Kg 6 Mo. down in the Paper, to the End it might be determined, Whether there could be 
Holt. 187. 3 Haus, 249, ſuch a Cuſtom in any City but London? For the Plaintiff it was urged, That 
e there might be fuch a Cuſtom in London, and that this was ſettled in Waponer's 
Caſe. And they ſaid that the Reaſons of Magoner's Caſe might as well maintain 
ſuch a Cuſtom in Wincheſter as in London; and that tho' the Cuſtoms of London 
are confirmed by Acts of Parliament, yet thoſe Acts extend only to good Cuſtoms, 
for bad Cuftoms are void, and cannot be confirmed: They ſaid a reaſonable Com- 
| mencement might be intended, and cited Palm. 2, 3, 4, 5. 2 Cro. 803. 1 
1 Lev. 87. 2 Keb. 366, Leon. 262. Reg. 105. 11 Co. 53. On the other Side it was urged, That of 
1 Sid. 269. 367. common Right every Man had Liberty to trade; that he could not reſtrain him- 
2 Show. 210. 1 Saund. ſelf from this Liberty even in a particular Place without a Conſideration, becauſe 
311. 2 Lev. 33, 206. Trade was a great Benefit to the Publick, and the Party's Means of Livelihood, 
and therefore Cuſtom could not put ſuch a Reſtraint upon the Party, and 
ought not to be permitted to do it, unleſs it gave him a Conſideration, or ſome 

Equivalent, 3 | as eh 7 
* P. 24 Halt C. J. Notwithſtanding Wagoner's Caſe, ſuch a Cuſtom and a By-Law 
upon it came in Queſtion in the 19 Car. 2. in C. B. in the Caſe of the Town of 
Cart. 68, 114. Mod Caſes. Colcheſter, and was not determined. All People are at Liberty to live in Winche/- 
21, 1 Lev. 262. Danv. fer, and how can they be reſtrained from uſing the lawful Means of living in a 
* 734 Place where they have a lawful Liberty to live? This was the Foundation and 
| the Cauſe of making the Statute 5 Eliz. Such a Cuſtom is an Injury to the 
Difference as to this Cu- Party, and a Prejudice to the Publick. The Caſe of London differs; they have 
ſtom between London and by Cuſtom the Bringing up of the Youth of the City, and therefore they by 
Mong Cuſtom have Power to make Infants Apprentices, to aſſign Apprentices, and by 
Cuſtom after ſuch Apprenticeſhip they are free: Other Cities have no ſuch Cul- 
tom. 2dly, This Declaration is naught : The Action ought to be brought by 
The Action ought to be the Gilda Mercatoria ; how is the City prejudiced ? Anciently the King's Grant 
brought by the Guild. to have Gildam Mercatoriam, made the whole Town to have a Corporation: But 
5 | Mon conſtat to us whether the Guild here be the whole Town, or Part of the 
Town, or what Part of the Town, nor by what Right there is any Gilda Mer- 
catoria in this Place. Powell, Powys, and Gould concurring, Judgment was given 
quod nil capiat, &c. for this Fault in the Declaration. ' 


" — 1 : Damages. 


I be” tb Bi deb 


"- 


TN Replevin the Defendant avowed as Overſeer of the Poor for a Diſtreſs for à Carth. 264.8 2 


inquired, they had inquired as an Inqueſt of Office, on which no Attaint would omit to inquire of Dama- 


the ſame Jury. And Holt C. J. ſaid, That 17 Car. 2. inter Burton and Robinſon, B. R. 85. 


which he ſaid was contrary to Cheyney's Caſe, and as he thought contrary to * TOO. 


. commenced his Action, he had no Right of Action in him: And D $59, 560. 1 Jon. 4% · 
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Treaties of Damages and Cofls, + 
+ = Conewverſus Bowles,” Mich, 2 W. & M. B. R. 
W p 1 Fri Wok my ; 1 2 


R EPLEVIN againſt three Defendants; one of whom was an Infant, and all Carth. bob I * . | 
appeared and avowed by Attorney. Judgment being given againſt the Plain- 4 Mod. 1. Statutes that 

tiff, he brought a Writ of Error, and aſſigned the Infancy of one of the Defen- ig wg 1 1 he | 

dants for Error: And becauſe: he might have pleaded this in Abatement to the 2 eee ee 

Avowry, it was held well enough, and Judgment was affirmed; but the Court 100. Caſes B. R. 1. 

held the Avowants ſhould have no Coſts; for all Statutes that give Coſts are to Holt. 358. Ante 93. 

be taken ſtrictly, as being a kind of Penalty, and the Statute 3 H. 7. c. 10. men 

tions only Writs of Error brought by any Defendant or Tenant. Gre dend 


ä l 7 i 5 15 4 TY 1 . 4 i 5 
* Damages J ide Coſts, 193. Cee Mr. Serjeant Sayer's P. 205 


[ 


FG. Lawſon verſus Storie. $ Hill. 5 W. & M. B. R. 


I Y the Statute 2 W. & M. Seſſ. 1. cap. 5. treble Damages and Cofts are 2 Inſt. * FA W. & 

given againſt the Reſcouſor of a Diſtreſs for Rent: In an Action upon the M. Seſf. 1. c. 5. the 
aſe 15 a Reſcous upon this Statute, the Plaintiff. ſhall recover treble Coſts as Porn r 
| | * Hy ble Coſts as well as treble 

well as treble Damages; for the Damages are not given by the Statute, but in- Damages. Carth., 321. 
creafed, an Action upon the Caſe lying for a Reſcous at Common Law. 8. C. kinn. 555. 

f ö 24 2G 4 y 4 Mere 256.3 3-51 Hoek. 173. | 
Herbert verſus Waters. Mich. 7 Will. 3. B. R. 1 Ld, Raym. 59 


Rate upon the 43 Eliz. c. 2. and at the Trial the Plaintiff was non- Mod. 118. 6, 77. 
ſuit, and no Damages being found, Winnington moved for a Writ of Inquiry Cp02,«Nontvit in Reple- 

. . _ | „„ * vin for Diſtreſs for a | 
of Damages to fupply this Omiſſion, and it was granted; becauſe if the Jury had Poor's Rate; if the Jury 
have lain. Vide 1 Cro. 146, 1 Rc. 272. 2 Ro. 112. 1 Sid. 380. And they ges, that may be ſupplied 
diſtinguiſhed. this from the Caſe 1 Sid. 380, of an Avowry for a Rent-charge by Writ afterwards. * 10 
according to the 17 Car. 2. c. 7. There a Writ of Inquiry was rightly denied, N n : 1 "Dee 25 
for by that Statute the ſame Jury are to inquire of the Rent: arrear, and the 135. "Comb. 344; Skin. 8 
Value of the Cattle; but the Statute of the 43 Eliza. does not tie it up only to 395. Holt 191. Caſes 


Detinue was brought, and upon Trial of the Iſſue the Jury found the Damages, bo P. 206 | | 
but not the Value of the Diſtreſs ; and the Court granted a Writ of Ty Sid. 246, 1 Keb, 882, 


Law; 


| Shore verſus Madiſten. Trin. 9 Will. 3. B. x 


Eb H E Plaintiff brought Debt in C. B. upon the Statute 5 Eliz. c. g. for not Where * . gives 
appearing upon a Subpæna ad teſtificandum and recovered Judgment, with Coſts a certain Penalty to the 
of Suit; and upon this Judgment, Error was brought in B. R. And the Court Party griered, A $ 

held, that. where a Statute gives a Sum certain to the Party grieved, he ſhall in e es oe 9 

Conſequence have Coſts, becauſe. he had a Right of Action antecedent to the 563. 1 Vent. 133, 134. | 

Bringing of the Action. But where a Sum certain is given to a Sttanger, as 10 Co. R. Pilford's Caſe. : 
where it is to him that ſhall porous, he ſhall, not have, his Coſts; for till he 3 Lev. 374. Cro. Car. 


was affirmed. Jide 1 Brownl.'66. Hutt. 22. 1 Lal. 201. No Colts ſhall be „. b 450 
in a popular Action, be the Penalty certain or uncertain; but where the Party , g 


1 { Ten 


grieved ſhall. haye a Penalty certain, he ſhall havg Coſts. . | bc . | 1 0 — 160 9 11 350 of; 
; | wm | : 15 8 | | © | . ; - | * 1 8 . i ; 
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Damages. 


Browne verſus Gibbons. Hill. 1 Ann. B. R. 1 Ld Raym. 837, 


| 8 
Far. 129. 8. hg _ H E Plaintiff brought an Action on the Cafe for flanderous Words ſpoken 
Bamsge, ne PRIN of his Wife, viz. That ſhe was a Whore, per quod he loſt ſuch and ſuch 


ſhall recover full Coſts, Cuſtomers : Upon Not guilty the Jury found for the Plaintiff, and gave Dama- 

though the Damages ate ges under 40 3. And the * was, Whether the Plaintiff could have full 
under 40 8. Poſt, 208. - Coſts, notwithſtanding the 21 Jac. 1. c. 16.? Et per Cur. The Plaintiff ſhall 

3 Keb. 184. Andrews have his full Coſts; for it is not the Words, but the ſpecial Damage, which is the 

4 ane Cauſe of Action in this Caſe; and upon Evidence it is not ſufficient to prove the 
Words, but he muſt prove the ſpecial Damage alſo; and this is the Reaſon why the 

Action lies by the Huſband alone, without the Joining of his Wife: And the 

Cro. Car. 141. Palm. Court held, That if a Man brings Treſpaſs for beating his Servant per quod ſervi- 


530, 531. tium amiſit, it is not an Action of Aſſault and Battery within 22 & 23 Car. 2. c. 
P. 207 9. but this is ꝰ an Action founded upon the ſpecial Damage. So in the principal 


Caſe the Action is for the Damage and not for the Words, for they alone are not 
1 actionable; and the Court agreed the Caſe, 1 Cro. 140. That in an Action for 
Cro. Car. 163, 307. flandering his Title, the Plaintiff ſhall have his full Coſts. Nota; Mich. 5 Car. 
2 0 OE 1. C. B. It was ſaid by Richardſon to be the Reſolution of all the Juſtices of B. R. 
Clauſe of 21 Jac. 1, c. 16. and C. B. That in an Action upon the Caſe for Slander, tho' the Court are 
- Jury not. bdound by 21 Fac. 1. c. 16. and cannot increaſe the Coſts where the Damages are 
| under 40 5. yet the Jury are not bound by that Statute, and therefore they may 
give 10 J. Coſts where they give but 10 d. Damages. | | | 


| Jenkins & Ux. verſus Plume. Hill. 2 Ann. B. R. 


(6) 

Mod. Caſes gi, 1i8t. 0 FNDEBITATUS Aſumpſit by Huſband and Wife Executors, who declared 

2 . quod cum the Defendant was indebted to them in 20 J. as Executors of the laſt 
Aſfum "at to them as Ex- Will and Teſtament of F. S. for Money had and received to their Uſe as Execu- 
ecutors. Upon a 0 3 he — * pay, 7 HY this 72 aſſump/it was pleaded, and the Plain- 
ſuit they ſhall pay Coſts. tiffs were nonſuited at t rial, And now the Queſtion was, Whether th 

| 4 Mod, 244. hy ſhould pay Coſts upon the Statute 23 H. 8. cap. Sy Et per Cur. The Plaintif | 
2 Ua. 56 Nach. ſhall pay Coſts, for the Receipt being ſince the Death of the Teſtator, if it was 
220. 1 Vent. 109. by the Conſent of the Executor, it is the Receipt of the Executor. On the other 
- 2 Lev. 165. 2 Jo. 47. fide, if it was without his Conſent, yet now the bringing this Action is a Conſent. 

1. Vent. 92. Yelv: 168. As tothe naming themſelves Executors it is only to deduce their Right, and ſet it 
3 _ 5 13 376. forth ab origine; yet nevertheleſs the Cauſe of Action ariſes entirely in his Time, and 
110 Rep. A. Q. ſince the Death of the Teſtator. It is only by Conſtruction, that an Executor is 

174. out of the Statute of 23 H. 8. and the Reaſon is, becauſe he is not privy to the 
Debtor pays Teſtator's original Cauſe of Action, but in this Caſe he is. If the Defendant received this 
Debt to A. with Execu- Money by the Confent or Appointment of the Plaintiff, it was Aſſets in his 
tor's Conſent, tis Aﬀets ; Hands immediately; if without his Conſent, yet the bringing of the Action is 


without his Conſent, *tis f. 3 | . . : 
not Aſſets; unleſs he ſuch a Conſent, that upon Judgment obtained, it ſhall be Aſſets immediately 


beings an- Abidic eott re: without Execution ; and yet if an Executor brings an Action and recovers Judg- 
covers, and then 'tis Af. ment, the Money recovered is not Aſſets till levied by Execution: But in the 
ſets before Execution. principal Caſe it is Aſſets immediately: and the Reaſon is, becauſe it is recovered 
2 Th: * againſt a Perſon that never was indebted to the Teſtator, and the original Debtor 
ob. 805 283, 3% ⸗ is diſcharged; but here the Matter is at large again by the Nonſuit, and the Exe- 

| +2 cutor may ſue either the firſt or ſecond Debtor. In this Caſe was cited the Caſe 
of Elwes verſus Mocatoe, Paſ. 2 Ann. in this Court. Executor brought an Ac- 

> ext tion, and declared on an [»/imul computaſſet with himſelf, and was nonſuit, and 

* P. 208 _ the Defendant could have no * Coſts, which the Court now agreed, becauſe the 
Account with Executor Promiſe. upon the In/imul computaſſet begat not a new Cauſe of Action, but 


& rpg ; : | Ls hey 
bo. x Fade mage” er t * the old Cauſe of Action, which remained ſtill the Debr of the Teſ- 


h Id. V 66, © _ F | | | ——— wy — 

C Ei. 228. C. Cr. Holt C. J. ſaid, That if the Goods of the Teſtator be taken and converted 
29. 3 Lev. 60, 375. before they come to the Hands of the Executor, he ſhall not pay Coſts upon 2 

6 Mod. 91. Nonſuit in an Action brought for theſe Goods, for they were never Aſſets. 
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Ven verſal Phillips: Paſ. 2 Ann. B. R. 


; | | . | 1.720 

ARE S PASS for (chaſing, driving, and wounding his Sheep, per quod In Treſpaſs for taking, 
ſome died; and others 2 damtilfed, and alſo for taking 5 2 Hy gry Faint 

away one Hog of the Plaintiff; upon Not guilty the Jury found the Deferidant ſhall have full Coſts; 
ilty of all but the taking and carrying away the Hog, of which they found 

im Not guilty, and gave 2 d. Damages; and the Queſtion was, Whether the 

Plaintiff could have more Coſts than Damages? And the Court u 


pon opening 
the Matter, held the Plaintiff ſhould have his full Coſts, for this is out of the 


Statute 22 C23 Car. 2. c. g. and the Reaſon is, becauſe the Statute enacts, That 

in all Actions of Treſpaſs, Aſſault and Battery, and other perſonal Actions where- 

in the Judge ſhall not certify an Aſſault and Battery ſufficiently proved, or that 

the Title of the Land came in queſtion; there ſhall be no more Coſts than Dama- _ 1 
ges, where the Damages found are under 400. So that tho the firſt Words are Confirudtion of the Stat. 
general, yet by the laſt Words Actions is reſtrained to ſuch wherein there can be Aude 2 83 8 
ſuch certifying of the Battery, or the like: Therefore if it be an Action wherein gatterton. Raym. 487. 
there can be no ſuch certifying, as Debt, Aſumꝑſit, Trover, Treſpaſs for taking 3 Mod. 39, 40. 2 Vent 
his Goods, Treſpaſs for ſpoiling his Goods, Treſpaſs for beating his Servant per 48, 180, 195. 585 
quod ſervitium amifit, it is out of the Statute; but Treſpaſs quare clauſum fregit, 
or Treſpaſs for riding over his Ground, are within the Statute. Vide 3 Keb. 184, 3, 
9, 9. Raymond 487. 2 Jones 232. Treſpaſs for breaking his Stall in Mercatu poſita: 
And altho' Treſpaſs quare clauſum fregit, is within the Statute, yet if it go on 


for cutting and carrying away his Corn, it is out of the Statute, unleſs the Defen- 
dant be acquitted thereof. Vide 3 Keb. 21, 247. 


S. CG: 


3 1 E 1 (8) 5 
PO N a Sxire facias on a Recognizance in C. B. againſt Bail, the Plaintiff 6 Mod. 157, * 8.C. 

had Judgment for Execution upon the Recognizance, '& quod recuperet Poſt. 520. pon a Re- 
dampna ſua occaſione dilationis * Executionis, upon a Writ of Error in B. R. this eee on 3 
was reverſed, for the Bail are only liable to Coſts of Suit by the Statute, and 2 Alacioni „ 
Damages by Reaſon of the Delay of Execution are not Coſts, nor Coſts of Suit, cutionis. 
but Damage ſuſtained by being ſo long out of his Money, which uſes to be aſſeſſed P. 20 2 
by allowing the Party what lawful Intereſt would have come to him in the mean 1 Rol. Rep. 335. 2 Salk. 
Time; fo that Coſts and Damages are different in this Caſe, given for different 57? 6 Mod. 157; * 
Ends, and aſſeſſed by different Meaſures. 955 » | wa 


Fanſhaw verſue Morriſon. Trin. 3 Ann. B. R. 2 Ld. Rayni, 1738. 


Debt. ; | 9. 
Bellaſis verſus Burbrick. Mich. 8 Will. z. E. 2 Ld. Raym. 170. 


N Debt for Rent upon a Leaſe at Will the Plaintift muſt ſhew an Occupation; 1 Debt of Rcht d 
] for the Rent is _ due in reſpect thereof, and therefore it muſt 07 90 to _ ” 88 
the Court when the Leſſee entered, and how long he occupied. But in Debt for tion muſt be ſhewn. 1 1 
Rent upon a Leaſe for Years the Plaintiff need not ſet forth any Entry or Occu- Vent. 41, 108. 1 Mod. 3. 
pation, for tho* the Defendant neither enters nor occupies, he muſt pay the Rent, . 423. * 1 3 
it being due by the Leaſe or Contract, and not by the Occupation. e 


1 Lutw. 213... S. C. 
N. L, 66. Holt 199. 


i - 
— — — — 


Jayſon 


Jayſon verſus Raſhy/ Mich. 6 As. B. R. 


2 
Debt lies 4 Seng, HFH E Sheriff brought Debt for his Fees of executing an Elegit; and Halt old 
Fees of executing Elegit. that it lies, for it is all the Execution the Plaintiff in the original Action 
Poſt, 125,357 Lat. 17, (an To on this Judgment, and he may enter on 15 daun extended, 1 * cen. 
Sus! 0 1-3 429 73 wet Lorcg. 1 Fa 1 Cro. 286. 1 een MK 418 


(3) | Anonymous. Erin. x IT Ann. B. R. i „n. 5 
3 3 F * 
8d. 330. Debt on 2 R Curiam. Debt lies in the Nabels or any r Gm Wenn Fu 
Judgment in B: Ra i pe ments in C. F. or B. R. and upon Nut tiel Record the Iſſue mall be EIN 
polt 439. Poſt. 404, Certiorari and; Mittimus out of Chancery. The Judgment "oe Joi Giſt of the 


Mod. Caſes 103, 223. Action, Quære, How that can be W to be within the J "—_ whick 


1 Vent. 72. 1 Sid. 65, is ne mY n 
105, 151, 180. Ante 202. VO: 1 . | 7 95 . 
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*P.210 „ * Deceit. e 
Zouch, ref Thompſon Mich. 9 | Will 3. C. B. 1 La. Raym. 


177. 8 l | 
(2 3 ; EH HET 
3 Lev. 419. Deceit for 2 being levied of Ancient Bene ee the Lord 8 his Writ ol 
* w_ mo of ins { Deceit againſt the Tertenant, the Heir of the Conuſee, and the Heir of the 
Heirs of Deas wad : nuſor, ſeven Years after the Fine levied, and declared 8 That he 
Conuſee after 5 Years, was ord of the Manor at the Time of the Fine levied, without ow or what 


becauſe it was werely | Eftate he had: And it was reſolved, ift, That Deceit lies — the Conuſee 
void. F. N. B. gn, bimſelf, as well as againſt the Conuſor, becauſehe i is equally. a Party to the Fine, 
8er s.C. itz. 9. - and it is the Fine that works a Prejudice to the Lord. 2dly, That ſuch a Writ 
5 . of Deceit lies againſt the Heir of the Conuſee or Conuſor; for this i is a real Deceit, 
and not like a perſonal Wrong, quod moritur cum perſena; for by this Wrong the 

Lord is diſinherited and debarred of the Perquiſites ariſing from his Court, 

Which! is a permanent Injury in the Realty, that by no means dies with, the Perſon 

of him that did it. 3dly, The Lord need not ſhew his Eſtate; if he was Dominus 

Pro tempore, it is enough; and if his Eſtate is ſince derermined, it muſt be ſhewed 

on the other Side. 4t ly, The five Years Nonclaim is nothing i in this Caſe; for 

a Fine may eſtabliſh the Right of another, but cannot eſtabliſh itſelf, gthly, The 

1 Ro. Abr. 327, Court held the Fine to be coram non judice, and merely void. 2 Leon. 290. Br. 
rug . ae 14. 21 E. 3. 20. Hern 8 Plead. 93. 7 Hen. 4. 28, Vide 

ut. ag 


Medina , Stoughton. Tr. 12 win. 3. B. R. 2 Ld. Raym. 
tl, Es 1192,: 1205. cited. „ ; „%% 


4 8 E, for that the Defendant bein poſſeſſed of a certain Lottery- Ticket 

Ne bes . 4 fold it to wi ye * 4 be his on, whereas in 2 25 it = 

Warranty; otherwiſe if bx ut another's; Detendant- pleaded: he bought it Bona fide, and ſo fold it. 
* ” A. 5 Et petit * 17 74 Narr. & quod- Narr. pred. caſter: The Rabat demurred· 

* . 148. And per Halt t et. 

| eg 33 * 1ſt, Where one having the poſſeſſion of any Perſonal Chattel ſells it, the bare 

| | Affirming i it to be his amounts to a Warranty, and an Action lies on the Affirma- 

* P. 211 tion; for his having Poſſeſſion is a Colour of Title, and perhaps no other Title 

Stil. 343, 348. 2 Cro. can be made * out ; aliter where the Seller is out of Poſſeſſion, for there may be 

474. Mo. 196. Such Room to queſtion the Seller's Title and Caveat Emptor in ſuch Caſe to have either 

eee | pane no an expreſs Warranty or a good Title: So it is in the Caſe of Lands, whether the 

. n nad. Seller be in or out of Poſſeſſion, for the Seller cannot have them without a Title, 

and the Buyer is at his Peril to ſee it. 3 Mod. 261. i 


2 


2 
Show. 68. Where Seller 
has the Poſſeſſion of Chat- | 


2dly, 


SV 
* 


Ie 


1. 


had but one Eye, Sc. The Defendant pleaded non warrantizavit; upon whi 


TCC 


8 F re 
B 8 Will. . Teen 
Bennet ver/is. Talbot. Hill. 3 Will, 3. B. R. 1 Ld. Raym. 149. 
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only increaſe Coſts. 


* _ 2 nnr "x 2 8 * D 
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Declaration. 


2 ” 
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2 
3 


* 1 


2dly, The Court took this Plea in the Concluſion of it to be in Bar, but be- nt wo A dr 


cauſe it was ſafeſt for the Plainti ve Judginent to anſwer over, ſaying that though the Plea prayed 

| 3 not be aſſigned for Error by ke Fr Fo 
tage. 2 Med. 261. 3 Mo | | 555 105. 
' 'N. B. Holt ſaid, It muſt not be taken as a Plea in Bar, becauſe it did not 
begin with an Ackio non. | n | p 


5 Riſney verſus Selby. Mich. 3 Ann. B. R. 
AS E, for that the Plaintiff being in Treaty with the Defendant about the Deceit li FA min ge 


| es 
Purchaſe of ſuch a Houſe, the Defendant did fraudulently affirm the Rent to a Porchaſor, that the 
to be 30 J. per Annum, whereas it was but 20 /. whereby he was induced to give Rent is more than in Fact 


ſo much more than the Houſe was worth: Upon Not guilty pleaded, and Ver it is. 1 Sid. 146. but 


dict for the Plaintiff, twas moved in Arreſt of Judgment, that this was an impro- m—_—_—y — wir = 


given ſo much. 1 


per Inquiry in the Plaintiff, and he was overcredulous in taking the Defendant's Roll. Abr. gr. pl. 8. 
Word for it, but the Plaintiff had his Judgment, for the Value of the Rent is 1 Rol. Abr. 101. pl. 16. 
Mitter that lies in the private Knowledge of the Landlord and Tenant, and if they 

affirm the Rent to be more than it is, the Purchaſor is cheated, and ought to 

have a Remedy for it. 3 | | 


0, 


„ET 
HE Plaintiff declared that the Defendant. fold him a Horſe ſuch a Day 


| | wang \ Hork e 
and at ſuch a Place, & adtunc & ibidem warrantizavit Equum predit?. to be ſound, Want of an 1 
be ſound, Wind and Limb, whereupon he paid his Money, 1 avers the Horſe wy why _ {agg C 


| 2 : g 9 ch F. N. ö. 98. K. Cro. 
there was a Verdict for the Plaintiff; and now in Arreſt of Judgment it was ob- 


| CIR : 2 41; 196, 197, 387. 
jekted, rſt, That the Want of an Eye is a viſible Thing, whereas the Warranty Bridg. 127. Br. Garranty 


extends only to ſecret Infirmities; but to this it was anſwered and reſolved by the 15 58. Fitz. Deceit 24: 
Court, that this might be ſo, and muſt be intended to be fo, ſince the Jury hare 194 


found the Defendant did Warrant. 2d O4j. As the Warranty is here ſet forth, 


it might be at a Time after the Sale; whereas it ought tobe Part of the very Contract, | 
and therefore it is always alledged warraniizando vendidit. Sed non allecatur ; for - 1 -- - , + 
the Payment was afterwards, and it was. that compleated the Bargain, which was LED, 
imperfect without it. 8 i OATS. e e ee 5 
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Taha of * Declaration. © * Pan 
 Haſtrop verſus Haſtings, Paſ. 4 W. & M. B. R. 


| | | 1 

T N an Action upon the Caſe for Beer and Wages. the Defendant pleaded in Miſtakes 1 a Declaration 
1 Abatement, Er per. Judicium de billa & quod Billa præditl. caſſetur for Incer- Cannot be taken Aduan- 
tainty in the Declaration upon Demurrer the Defendant's Counſel. inſiſted upon * Ker 92 1 

many Faults in the Declaration; Et per Cur. The Defendant ſhall not take Ad- 8 Co. 1 0. b. Co. Lit. 

vantage of Miſtakes in the Declaration upon a Plea in Abatement; but if he would 303. b. Hob. 233. 

do that, he muſt demur to the Declaration, per quod a Reſpondeas ouſter was awarded, i Lill. 439. Carb. 172. 


Fi # + 
* 


*.. 4 * 2 0 
4. | with » a 


8. | C. Comyns 2 6. 8. 1 C. cr UT 1 


RESPAS.S for entering his Cloe, and.-Treading. dc 

1 Corn, and Hunting there, the Defendant being an inferior Tradeſman, ſus Talboys. 5 Mod. 
"iz; a Clothier, contra Pacem Domini Regis & contra formam Statuti inde proviſ. 207, Declaration con- 
After Verdict pro Quer. *twas objected in Arreſt of] t, That contra formam 

S!afut; goes to the whole Declaration, wherein ſeveral of the Treſpaſſes contained ſome of the Matters are 

are not contrary to any Statute z for the Statute 4 C 5 WW. & M. does not within the Stat. 

C. J. If an Act of Parliament increaſes a Penalty, or A * 8 
L l deprives R. 131. Holt. 661. 


4 * JS : — « Han * 
bs ef 4d 8 A . 


tuti is well enough, tho 


EN 1 Fr an. Jud. de Narr. Poſt, 218; 
Defen | becauſe it was for his Advan 3 Mod: 281: Carth. go, 


down his Graſs and Carth. * ban ver- | 


cluding contra form. Sta- . 


« 
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in 28 2. 
Pam; Mod. 
Vide 1 Lill. 409. 


253: 8. C. 3 Salk. 150. muſt go to the Marſhal's Book in the Office, and make an Entry quod remaneat 
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Declaration. 
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Repugnan 1 


. 214 


190% deprives a Ma of a Benefit he had before at Common Law, ; in ſuch Caſe, "0 
- declares wpon the Statute, and does not bring himſelf within the Statute, and 


= i oo therefore why may we not apply it only to the latter Part, and reject it as 
on oy Reft for Surpluſage, as was done in an Indiftment * in Harwoed's Caſe, . 


der Verdia. 


) 


gere 


erm, and 


| phe to the latter Part which was really againſt the Statute, and that, ſeeing t 


Vorth 75. per Week: Upon Non Aff „ an 
* Weed n Pl of adgmen, Ae 
to be alie than thoſe hi 


Count, 


cædiſcat. And the Court held this inſenſible, for they could not be Materials 
| — ? 


Ca. 253. 
6 Mod. 


concludes contra formam Statuti predif, it is naught : This was Penballow/ A 

3 Cre. 231. Hut if there be no Act of Parliament at all, and the Plaintiff 
cludes contra formam Statuti predia. tis only Surpluſage. This was Ward's Cafe, 
1 Vent. 103, Here an Act gives an Increaſe of Coſts, and in that only reſtores 
the Common Law, which was taken away by the Stat, 22. & 23 Car. 2. The 
Queſtion is now, How the Plaintiff ſhall dechare in this Caſe ? in this Count ſe. 
ok: Treſpaſſes are alledged, the laſt whereof is only within the Statute, and 
the Gong Ws ang of the Count ts contra formam Statuti, which, the in grammatical 
Qtion it goes to the whole Count, yet in Law it only goes to the RS 


Accordingly the Court held, That contra formam Statuti ſhould only be aj 


unting and Breaking could not be ſeparated, the Plaintiff AY have his Coſts 
according 0 the new Statute: Judgment for the Plaintiff. +, 


Weſt verſus Troles. Mich, 9 Will. 3. B. R. 


AH E Plaintiff declared, That whereas the Defendiint 6 Ast 5, for 120 
* Weeks Diet then paſt, had promiſed to pay him 7 5. per Week, and that 
Plaintiff, pofiea, ſe. 5 Maii 1695, having found the Defendant Diet 120 
Weeks then palt, the Defendant promiſed to P ay the Worth, and that it was 
erdict pro Quer. it was now 

that the Weeks in the Quantum meruit are not faid 
ſpecial Promiſe, ſo that the Defendant is twice 
charged for the fame Thing. Sed non fk alone ; for they do not = neceſſa 
rily to Neuen and without Neceſſity the Court will not intend go 


| Nevil verſus Soper. Trin. 10 Will. 3. B. - 


N | Covenant a ainft an Apprentice the Plaintiff aſſigned for Breach, tha the 
pprentice before the Tine of his Apprenticeſhip expired, Es durante 
n departed from his Maſter's Service: The Defendant demurred, and 
ad Judgment, e the Declaration was . for it ſhould have been 
durante tempore quo ſervire debuit. The Caſe of Lawly verſus Arnold, Hill. 8 V. 
. B. R. was not unlike this: That was Treſpaſs for taking and carrying away 
his Timber and Brick, ſuper terram ſuam jacent. ergo Confettionem Domus de novo 


towards the Building * a Houſe already built. Sed Were, if that was nat Sur- 


— * 


Tilden verſus palfriman. Mich. 3 Ann. 2 


| rr one be in Cuſtod. Mar. Mareſch. the Way to charge him with an Anion or 
an Execution is thus: If it be in Term-time you muſt file a Bill againſt 
d deliver a Declaration to the Turnkey : Upon this he ſhall lie two Terms before 
he be diſcharged, even on common Bail: But if it be in Vacation, the Plaintif 


i Cuftod. ad ſer?.-F.' S. But then he muſt be in actual Cuſtod and not at Li 
* becauſe unn be arreſted. Fer Curiam. | 


ses the Cafe of Crowder verſus 22 Tile Tofu 


1 W 
1 a 48 
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have a Copy. 


Deeds and Charters. 3 


Nurſe verſus Frampton. Paſ. 6 Will. 3. B. R. 1 Ld. Raym. 28. 
9 „ FR; OI ; 


A E B T for 25 J. and declares that by Deed between him and the Defendant Where Deed runs in the 
etwas agreed, That the gray Nag. of the Defendant, between the. Day of 1 ow, ning and 
the Date thereof and the laſt of Auguſt, a Day's Notice being given to the Plain- though . ebe 8 
tiff, ſhould ride from Hyde- Park Corner to the firſt Houſe in Reading in three FE TIO 4904 
Hours, for 501. Bet on each Side, on the Forfeiture of 25 l. and avers, that the | 
Defendant pave not a Day's Notice, and that the Horſe did not ride ; the Defen- 
dant craves Oyer of the Deed, which was, It is agreed that a £9 Nag, &c. In 7 
Witneſs whereof we have hercunto ſet our Hands and Seals. Et nota ; They were 3 Lev. 139. 2 Salk. 457; 
not otherwiſe named in the Deed, Hereupon the Defendant pleaded that the 472, 476. 2 Lev: 22, 
Plaintiff abſconded for Felony from ſuch a Day till after the firſt of Auguſt, ſo Vent. * Jon. 1 
that he could not give Notice: To this there was a Replication and Rejoinder 3 Keb. 786, 814. Ante 
both impertinent, and a Demurr.r z whereupon it was objected, That bare ſet- 197. Notice diſpenſed 
ting Names and Seals would not make them Parties, ſo as to have an Action. where it becomes impoſ- 
Vide 2 Int. 673. 3 Cre. 59. 2 Ko. 22, But the Court held, iſt, That the ſible. Ante 172: 
Caſes were not alike, and that an Action would lie by the bare Signing and Seal- 
ing, 2dly, The Court held, That the Defendant was not bound to ſeek the 
Plaintiff to give Notice, becauſe the Plaintiff by his own Act in abſconding had 
prevented it, and a perſonal Notice was neceſſary, which 


could not be given. 
Vide 1 Ora: 16. s. 37. Le. 158. 1211 or 
2dly, The Court held, That though Notice was diſpenſed with by the Plain- 
tif's Abſcondi 


ing, yet the Defendant ſhould have rid the Horſe within the Time 
limited, and for 


Default thereof muſt pay the Forfeiture. Judgment for the 
* Fitch verſus Wells. Hill. 4 Ann. B. R. „ P. 215 


1 PON a Trial in Eje&ment the Plaintiff made his Title under ſeveral Deeds, Upon Non eſt Haan Sy 
and after a long Trial the Jury found againſt them, and upon Motion the found _ it 
Court ordered them to be kept in the Officers Hands in order to a Proſecution 8 | wa by _— i 
for Forgery; but upon Application to the Court of Chancery, from whence the lateral 1 Co. Lit. 
Iſſue was directed, a new Trial being granted, the Plaintiff moved to have the 231. b. 1 Lill. 419. 
Deeds out of Court. Holt C. J. held they muſt be delivered out as this Caſe Holt. 213, 8. C. Sav. 
was, becauſe the Deeds were not in Iſſue directly upon the Pleadings in the Cauſe; 31, 170. ps 
otherwiſe if the Iſſue had been Non & factum; and he remembered the Caſe of 

Sir Jobn Hughley, who was ſued as Executor to F. S. upon a Bond of 10,000 /. 


ſet up by an old Woman that looked after J. §. an old Miſer, as his Nurſe; 


and upon Non 4ſt factum pleaded it was found upon a Trial at Bar not to be the 

Deed of J. S. and upon the Authority of Wymark's, Caſe in 5 Co. it was made 5 Co. 74. b. 
2 Queſtion, Whether the Bond ſhould not be cancelled? And it was held it 
ſhould not be cancelled, becauſe the Judgment might be reverſed by Writ of 
Error, but the Bond ſhould be kept in Court, 5 30. 1 


Hill verſus Aland. Paſ. 5 Ann. B. R. 


CTION was brought upon 5 ſpecial Agreement contained in a Note, Whete * Wilung is 
{ \ and a Rule was made to -ſhew Cauſe why the Plaintiff ſhould not give the only Evidence, and the | 
b. Gn a Copy ; but upon Cauſe ſhewed the Rule was diſcharged, becauſe Afton not founded on 


the Contract upon which the Action was founded, was a Parol Contract, of it, the Defendant eannot 


' have Copy: 
which the Note was only Evidence, and therefore -the Defendant ought not to FF ENT 
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'® . 226 . | EL. Dekault. 8 
5 - Staple vr/urHayden, Trin. a Ann. B. R. 2 Ld, Raym. 922. 


6 Mod. 1. 3 Salk. 121. RESPASS,; the Defendant juſtified for a Way, Sc. and Iſſue being 
roy 1 R rat joined, the Cauſe came down to be tried at Njf/ prius. But the Defendant 
Net . no judgment made Default, and fo the Inqueſt was taken by Default; and now the Iſſue being 
eat 15 iven for him, nor immaterial, the Court was moved for a Repleader. Et per Holt C. J. The De- 
Repleadef awarded. Ante fendant is out of Court by the Default, and that to all Purpoſes but this, viz. 
173. 8, Tes. 57 That Judgment may be given againſt him; therefore being out of Court there 
2 Ro. Abr. 430. Pl. 4. cannot be a Repleader, unleſs the Default could be waived, or the Party could be 
| . brought into Court again. | | RE eee 
5 282 Hens he. Nie faid in perſonal Actions before Hue joined every Default was peremptory, 
he Grows ont Tn but after Iſſue joined the firſt Default is not peremptory, but the ſecond is, and 
joined, is peremptory. this is by the Statute of Weſtminſter, c. 27. and Marlbr. Poſtquam aliquis ſe in In- 
I Lev, 32. 1 Keb. 23, gquiftionem poſuerit, non habebit niſi unicam defaltam; and this unica defalla is always 
39, 89, 90. Dyer 117, upon the Retorn of the Venire, and not upon the Diſtringas, for the Unica defalta 
. wa 3. muſt be 4d proximum diem, which is the Day upon the Venire. And the' the 
en Defendant never appears now upon the Return of the Venire, yet heretofore the 
Defendant was then demanded ſolemnly, and if he made Default, there went out 
a Diſtringas againſt the Jury with a Clauſe in it to diſtrain the Defendant; and if 
5 after this he made Default again, it was peremptory, becauſe there was no Proceſs 
| leſt n feach him ie | th I, p54 
bolvagt ty om Generally, if after Iſſue joined the Defendant makes Default, the Plaintiff may 
tut Ko hi he Default, Proceed to Trial, and have the Inqueſt taken by Default; but he ſhall'not have 
and where judgment may Judgment by Default, unleſs in ſome ſpecial Caſes. In Debt upon a Bond, if 
be given. 2 Saund. 45. the Defendant pleads a Releaſe, and Iflue is thereupon joined, and at the Trial 
1 Lev. 105. 6 Mod. 4,5. the Defendant makes Default, the Plaintiff may pray Judgment by Default, and 


| þ _ __ oy —_ the Inqueſt need not be taken by Default, for by this Plea the Duty is confeſſed, 


Lev. nnce i and the Plea is not made good; aliter upon Non eft factum, for thereby the Duty 
king 1s denied, therefore in that Caſe the Inqueſt mult be taken by Default: But in 


f Treſpaſs, if the Defcndant plead a Releaſe, and * makes Default, the Plaintiff 
i cannot pray Judgment by Default, but muſt pray the Inqueſt by Default; for 
the Debt was certain, but the Damages are uncertain. Long. 59 Ed. 4 
In an Appeal of Rape after Iſſue joined the Defendant makes Default, there 
ſhall be neither Judgment by Default nor Inqueſt by Default, but an Alias, Plu- 
2 Capias & Exigent ſhall be awarded. Vide Fenk. 68. 18 /. 13. 34 
| . | | ; +154 i 
E Mod. The Plaintiff cannot waive the Default here, as the Demandant may in a Real 
88 2 * Action: If the Tenant makes Default in a Real Action, a Grand Cape is awarded, 
not in perſonal. 6 Mod. and upon the Return of it, if the Demandant inſiſts upon the Default, he muſt 
2, 102. 40 E. 3. 15. have Judgment final : but the Demandant may waive the Default, and take an 
3 E. 4.8. 2 Salk. 579. Appearance upon the Grand Cape; and that is regular, becauſe the Tenant comes 
1 Seng”, 4c "22 in by Proceſs: And ſo it is of a Default on a Petit Cape, but in a perſonal Action 
6 - | 1 12, there is no Proceſs to bring the Party into Court again: Alſo the Day of the Nift 
142, 166. Prius not being the ſame with the Day in Bank, a Default at Ni prius cannot be 
| ' waived at the Day in Bank. | . | . 
And the Bar was cautioned never to make Defaults at Ni prius, becauſe no 
Judgment could be given for the Defendant afterwards. 


* * * ad + OY & ; 5 18 
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FRET. = Defence, © cc 
Ferrer verſus Miller. Paſ. 4 W. & M. B. R. 
88 [\JECTMEN T; The Defendant venit & dicit that the Land is Ancient 


but is made good by Ac- Demeſne, without making any Defence: To this there was a ſpecial De- 


ceptance. 3 Lev. 182, murrer. Et per Holt C. J. The Plaintiff might have refuſed the Plea for Want 
5 Rep. 1 Brownl. 57. | 2 g 7 


Demurret. | 2 = 


of a Dates but 1 he receives th Plea, be admits a Defence. If one pleads 
Outlawry, he ought to plead it fub pede ſigilli, and if he does hot fo plead it, the 


Plaintiff may refuſe it: But if he accept the Plea, he ſhall not demür for that 
Cauſe 3 for 1 it is well _ if 5 allow i it. 
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\R OVE R for ſeveral Thin 8. . among the reſt a p We Aale 5 The D le BY i 12 - 


to FRE 


' Defendant demurred, and Holt C. J. refaled to give Judgment quod nil in Trover de duobus ful- 


Fg ſaying, The Plaintiff may take ſeveral Da mages, and releaſe as to hs eris. 3 Salk 336, S. C. 


and then take Judgment as to the reſt, and all would be well. Holt. 191. 


Carter werſus Davies. Paſ. 3 W. M. B. R. | 00 | 


TN DEBITATUS Aſump/it and Quantum meruit for Wares ; ; as to the firſt Carth. goth 4 8. "4 
Count the Defendant pleaded Non Aſumpſit, and as to the ſecond Pet. judi- Show. 25 48 Benturrer, > 
cium de billa, and pleads in Abatement z the Plaintiff took Iſſue on the Nan Aſe in Bar to P Plea 3 


ficien, in lege exiſtit ad ipſum ab actions ſua predit?. babend. precludend. Et per Cur. r = 
The Te having demurred in Bar, where the Plea is only in Abatement, the Aided by Verdid, 
Suit is thereb 5 diſcontinued; but Iſſue being joined on the other Promiſe the 


Court ſtayed Proceedings on the Demmer. ing. The * would 
be hel ped | by the Verdict. 


Combe terſus Talbot. Mich: W. & M. B. R. 


[* Debt for two Years Rent die upon the Demiſe of a Meſfudge and ſeveral 


Parcels of Land, rendering $4 per Annum, the Plaintiff demanded 18 J. 
Defendant as to 9 /. parcell, inde, 


and concluded to the Country, but there was no Joinder in Iſſue thereupon ; and Aliter nun per 4 & 5 


in Abete⸗ 
ſumpſit, and demurred on the Plea in Abatement quod placuum prædict. minus fuf- ment, makes a Piſconti- 


4 Mod. » 25 1 e 
e 


ndant cannot plead two. 


ng the firſt Year s Rent, pleaded Mil debet, hrs that go to the whole, 


as to the 91. Reſidue, he confeſſed the Demiſe as laid in the Declaration, reddends 1 


of the Law. Far. 148. 
annuatim ꝙ l. viz. 40 3. for ſuch a Parcel, and 7 /. for other Parcels : and as to Holt 549, S. C. 


the 40 5. Parcel thereof, he pleaded Ni debet, and as to the reſt Nil babuit i 

tenementis; the Plaintiff demurred generally quia placitum præditt. c. Et per 

Holt C.] and Eyre (who were only in Court), rſt, One Defendant 00 ho 

plead rwo ſuch Pleas as to the whole ; thus one Defendant ® cannot plead Ni * p. 219 
debet and Nil habuit in Tenementis. 2dly, If Placitum be nomen  colletroum, 
which was doubted, (Fige 1 Saund. 338. Dyer 325. 5. 15H. 7. 10. 6. 3 Cro. lectivum. Q. Yelv. 65. 
139. 1 Leon. 125. 1 Sid. 39.) then the Demurrer goes to all; and then no. Co. Lit. 303. a. 304. 4. 
Judgment can be given i for the Plaintiff, becauſe the Plea of Ni. 4 is is 4 3 
lea. Leave was had to amend on both Sides. * 


Placitum eſt nomen col- 


bee 3 
- * l 


Campbell wt $t. John. Trin. 6 W. & M. B. R. Rot. £42. 23 
_ Ld. Raym. 20. 8. C. 


N Trover for a Box * 290 Peciis Argenti, the Dein dan demurred to the De- Demurrer 12 ITT 


claration, and the Plaintiff demu to the Defendant's Demurrer, and con- makes a Diſcontinuance. 
cluded & boc paratus eſt verificarez, the Defendant maintained his Demurrer, and A 7 306, 323. 
put the Matter upon the Court. And firſt, the Court held that Troyer would r 15% 


lie for Plate generally, Vide Style 224; 264. 2dly, That all is diſcontinued | Jy Ante 218. but OY have oe 


the Plaintiff's not joining in Demurrer, but demurring upon the Defendant's De- an Iſſue as to Part and 2 
murrer; for there is no Difference between pleading over when Iſſue is offered, Verdis, s aided. 


and not joining in n buy e over; r are e = ard a Di 
continuance, 
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Lamplough verſus Shortridge. Paſ. 13 Will. 3. B. R. Comyns 115, 

CQO. | | | n 6 1 1 51 

Demurrer nee. I N Demurrer for Duplicity, it is not ſufficient to d ia duplex eft, or du 

4 plicity, it is not ſufficient to demur, quia duplex eff, or dy. 

14 4. Mod. Cate 118. I - plicem-babet materiam; but the Party muſt ſhew- wherein ; for the Statute by 

Hob. 232. 1 Lill. 439. requiring to ſhew Cauſe intended to oblige the Party to lay his Finger upon the 
3 Salk. 141. 8. CG. very Point. Per Holt C. J. are? | 


. 1 nonymous. Mich. 13 Will. 3 B. R. 


Demurrer to Part, and F there be a Demurrer to Part, and an Iſſue upon other Part, and Judgment be given 
Iſſue to n Fer 2 1 for the Plaintiff upon the Demurrer, he may enter a Non. Prof. as to the Iſſue, 
\ | and proceed to a Writ of Inquiry on the Demurrer; but without a Non Pro. he 
cannot have a Writ of Inquiry, becauſe on the Trial of the Iſſue the ſame Jury 

will aſcertain the Damages for that Part which the Demurrer was. Per Car, 


W * Dockminique verſus Davenant. Trin. 3 Ann. B. R. 


No Dana wo 2 i PER Cur. If a Defendant demur in Abatement, the Court will notwith- 

Cafes 1855 198.8. 0. call. ſtanding give a final Judgment, becauſe there cannot be a Demurrer in Abate. 

ed Docmanny verſ. Dave- ment; for if the Matter of Abatement be extrinſick, the Defendant muſt plead it; 
want. Ante 218, Show. if intrinſick, the Court will take Notice of it themſelves. | | | 


**. 1 
* 


Deodand. 
Caſe of the Lord of the Manor of Hampſtead. 


Where ſeveral Things -A\ Cart met a Waggon loaded upon the Road, and the Cart endeavouring to 
move ad Mortem, they paſs by the Waggon was driven upon a High Bank, and overturned, and 


1 


are all Deodands. threw the Perſon that was in the Cart juſt before the Wheels of the Waggon, and 
; the Waggon ran over the Man and killed him. In the Home Circuit this was 
Mod. Caſes 187. referred to Pollexfen C. J. and Gregory, and they gave their Opinions, That the 


Cart, Waggon, Loading, and all the Horſes are Deodands, becauſe they all mo- 

ved ad mortem: Pollexfen at firſt doubted concerning the Forfeiture of the Cart, 
but looking into his Common-Place-Book he grounded his Opinion upon this 

| Cafe : One riding upon a Horſe in a River, the Horſe threw him, and the Stream 
Sid. 206, 207. contra carried him to a Mill, and the Wheel of the Mill killed him; and it was adjudg- 
Poph, 136. ca, That the Horſe and the Wheel were forfeited. If a Man be thrown from 
| his Horſe by the Violence of the Water, then the Horſe is not forfeited, 2 Cro. 
483. Lord Cbanduss Caſe; where the Inqueſt found him killed per curſum Ague. 

It is ſaid in the Books, That if a Tree ſhall fall upon the Branch of another 
Tree, and both fall ro the Ground, and the Branch kills a Man, the Tree and 

Branch are both forfeited. EM | Co, 


— * * — 


Ho: e dew; ee eee, 


r Gar grave verſus Smith. Hill. 2 W. & M. C. B. Rot. 1639. 
To a Juſtification by Di- RESPASS for breaking his Houſe, and taking and carrying away his 
GE at | | Goods; the Defendant juſtified the Taking and , 
— Yelv. 96, #1i#ionis for Damage feaſant; Plaintiff replied quod pot di lrictionem pred. vir. 
97. 1 Ro. Ab. 879. Coden die, Ac. he converted them to his on Uſe. On Demurrer it was urged, 
; That the Replication was a Departure, for it does not make good the Plaintif's 

Declaration in Treſpaſs, but ſhews rather that the Plaintiff's ſhould have brought 

Foe : * T torer 


+— 


to perform Covenants in an Indenture of Leaſe, wherein one Covenant was eee and Matter of 
to pay ſo much clear of all Taxes, and then ſet forth the Indenture of Leaſe, and N K 1 
pleaded Performance: The Plaintiff replied Non- payment of ſa much for half a , Departure. of 36 198. 
Year's Rent: The Defendant rejoined fo much paid in Money, and fo much in Caſes B. R. 54. S. C. 
Taxes : upon the Act of Parliament for laying 4s. per Pound on Land, which Holt 549. Comb. 211. 
being allowed amounted to the Full. The Plaintiff demurred. Holt C. J. held Fel 615. ar ny 
the Covenant did not extend toparliamentary Taxes, for Want of the Word Parlia- 5 ps 
' mentary; Cæteri contra, All Taxes includes Parliamentary: Yet per Holt, Judg- 1 Sid. 10, 77. Co. Lit. 
ment ought to be for the Plaintiff, tho the Point of Law were againſt him; be- 394: 
cauſe the Matter of this Rejoinder being by way of Excuſe ought to have been 
ſet forth in the Bar; * but as it it here, tis a Departure; for whereas he ſaid at * P. 222 
firſt that he had performed the Covenants, now he ſays he is. not obliged to per. 
form them. Judgment pro Quer. : | e 3 


Primer verſus Philips. Paſ. 6 W. & M5 Bo Ri ic 


FPRESPASS for taking his Cattle in alta via Regia at ſuch a Place; Varying AE. 3. which 
1 the Defendant juſtified the Taking for Damage: feaſant; the Plaintiff repli- is not materially alledged, 
ed, That Time out of Mind there had been quædam via tam equeſtris quam pedeſe is no Departure. 
tris pro omnibus inter ſuch a Place, &c. and that the Defendant drove his Cattle 

over the Way, and that en paſſant the Cattle eat, Sc. The Defendant rejoined, 

That the Cattle were commorant in via predif. and Iſſue was joined hereupon, 

which was found for the Plaintiff, Darnel moved for a Repleader, the Treipaſs 

now tried being another Treſpaſs than was complained of. 34 H. 6. 19. 20. Holt 

C. J. The Treſpaſs is a tranſitory Treſpaſs, and the Mention of it in the Declara- 

tion as done in alta via was nothing to the Purpoſe : It was idle and out of Time, 

and mere Surpluſage; and therefore the Plaintiff in his Replication, by following 

the Defendant to another Way, does not depart, becauſe it was not materially _ 

alledged in the Declaration: and a Departure muſt be from ſomething that is 

material: And when the Iſſue is taken upon the Commorancy, it admits the 

Plaintiff had a Way, but that he continued longer in it than he ſhould, Judg- 


ment pro Quer. 
Webly verfis Palmer. Mich. 7 Will. 3. B. R. 


N Trover the Defendant pleaded a Releaſe, Sc. and it was held per Holt C. J. In Trelpad, ue Deken:* 
That in Treſpaſs, if the Defendant plead a Releaſe before the Time, he muſt dant juſtifies upon the Day 

alſo go on with an abſque hoc, That he is guilty ad aliquod tempus poſtea : But if he in Narr. the Plaintiff may 
does not vary the Time, there needs no Traverſe ; for ſuppoſe you alledge rg * wy * 
Treſpaſs to be ſuch a Day, and the Defendant juſtifies as to that Day, the Plaintiffrr 
may ſhew another Day, and it is no Departure; for the Defendant has occaſioned 
this : And there is great Difference between a Bond and a Treſpaſs ; if the Decla- 
ration lays the Bond to be dated on one Day, the Replication cannot ſay it was 
dated on another; but in Trepaſs the Plaintiff may depart according to Occaſion 
Sed adjournatur. Vide prox. Caſum. | 1 N l J ff cap 


— 


a 
8 


l <4 
ERS IIS 4 4 4344 £1! 
Howard 
5 * 


brought for Goods forfeit- 
ed. Mod. Caſes 216. 
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Vide precedent Caſe, So N Alion on the Caſe for Work done was brought by à Tailor, and fix fe. 


infra £tatem to all generally; the Plaintiff replied as to two Promiſes, præcludi 
non, &c. quia the Defendant was at that Time of full Age, and as to the reſt, 
that they were pro neceſſario veſtitu ; 3 19 the Defendant demurred, alled ging 
that this was repugnant; that the Defendant could not at the ſame Time be of 
full Age and not of full Age: But the Court held, That Time was but a Cirs 
cumſtance in nowiſe material, nor Part of the Iſſue; that a Man is not tied to a 
preciſe Day in his Declaration; and if the Defendant force him to vary, tis no 
Departure. Judgment pro Quer. et ee eee 
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Detinue. | Sheet cg 
EBRoberts verſus Wetherall: Paſ. 8 Will. 3. B. R. 
5 Mod. 91. 8. C. Detinue B Y the Act of Navigation 12 Car. 2. c. 18. cettain Goods are prohibited to 
be imported here under Pain of 3 them, one Part to the King, 


Goo. 67 Cs. Lit- another tohimor them that will in form, ſeize or ſue for the ſame; andir was adjudg- 
* b. Comb. 361. Caſes ed in this Caſe, That the Subject may bring Detinue for ſuch Goods, as the Lord 
17 


92. may Replevin for the Goods of his Villein diſtrained; for the bringing the Action 
7 3 rel a Property in the Plaintiff, : 4, 5 
be. "oy | | 1365 u 5 


Loddington werſus Kime. Mich, 6 W. & M. C. B. Intr. Trin. 5g; 


Lev. 431. S. C. Deviſe to F Replevin a ſpecial Verdict was found, viz. That Sir Michae! Armin being 


A. forLife, and if he tov 1. feiſed in Fee, deviſed a Rent-charge, and then deviſes che Land to 4: for Life 


Iſfue Male and his Heirs, Without Impeachment of Waſte: And in caſe be bave any Tjue Mate, then to ſuch Iſue 


and if he die without Male and bis Heirs for over; and if be die without Iſue Malt, then to B. and 
Iſſue Male, to B. and his his Heirs for ever. A. entered and ſuffered a Common Recovery, and died with- 
Heirs, A. has but an Eſtate out Iſſue. | 5 | | Ns 113 | 

ON me men rſt Queſtion was, Whether A. was Tenant in Tail by this Deviſe ? Powell 
1 Co. 66. b. 4 Mod. 282. held the expreſs Eſtate for Life not deſtroyed by the Implication that aroſe on the 


3 Lev. 408, 434 2 latter Words following, ſo that A. was only Tenant for Life, and the rather, 


| Danv. 419. 3 * becauſe theſe Words, viz. Impeachment of Waſte, and for Life, muſt in that Cafe 
24. 5. F e the . quod Treby-C. J. conceſit. 2dly, Ihe Court held, That Iffue was to 
P23 be taken here 


as nomen ſingulare, becauſe the Inheritance was annexed and limited 


| Fee-ſimple with a double to the Word Due; ſo that the Inheritance was in the Iſſue, and not in A. the 


Aſpect. Poſt 29. 8 Co. Father. 3dly, That this Limitation to the Iſſue was not an executory Deviſe, 
„ A The Caſe of Doe, being after a Freehold, but a contingent Remainder, ſo that a poſthumous Son 


of the Demiſe of Brown v. could never take. Athly, That the Remainder limited to the Iſſue of A. was a 


Holmes and Longmire in contingent Remainder in F ee, and that the Remainder to B. was à Fee alſo: But 


C. p. 5 N 3- thoſe Fees are not like one Fee mounted on another, nor contrary to one another 
de den cuneg ei, That but two concurrrent Contingencies, of which either is to ſtart according as it hap- 
was determined, viz. That 2 | | | . e 
A. took an Eſtate for Life, pens; ſo that theſe are Remainders contemporary and not ex pectant one after. ano- 
and that the Common Re- ther. zthly, The Court held that the Remainder in Fee to B. was not veſted, 


covery barred the Remain- becauſe the precedent Limitation to the Iſſue of A. was a contingent Fee; and 
der over to B. which was they took this Difference. viz. Where the meſne Eſtates limited are for Life or in 
held to be a Contingent 


Remainder ; the firſt Li- Tail, | the laſt Remainder may, if it be to a Perſon in Eſſe, veſt 3 but no Remain- 
mitation being a Contin- der limited after a Limitation in Fee, can be veſted, 6thly, That the Recovery 
gent Remainder in Fee to 1 . ſüuffered 
the Iſſue Male of A, "D | 


TE me R 
— 
— 8 7 Py. "$4 


| Devide: 


aeg by, < had Epen dg Eſte lichired to his Ihe, chat being GIRLY 
and likewiſe the Remainder limited to B. and his Heir, becauſe that was contin- 9 
gent, not veſted, and now never could yeſt ; and * that A. had gained a torti- . p. 225 
dus Fee, which would be good againſt B. and his They, and likewiſe agaitiſt all 
Perſons but the right Heirs of the Deyiſor, 1 _ 

Meta: In the Report of this 3 Lev. 431, it is fad, That the 1 3 Lev. 22, 264. 1 Lev 
were agreed to give Judgment for 1 255 4 upon the Point, That 4. only 2 25, 135. R 7 47. 
took an Eſtate, for Life, when Poroell J. . Kemal To other Point, Whether the : % % ed, 39» 


1. 


I M d. 114. 
Deviſe oyer to B.. was only 2, Somringrnt © mainder, or 9 executory Deviſe: . : | e 
Upon Which 1 it. was iterwards twic ed; but W. beſt ore eh 1. anne eee ee 
BY the Parties, agreed, and d ivide he Elte. 1 aach bee Wels ue 
oel ae ka! ud Bilicay e, Wo after lon oba * e was 6 1 
_ a= an'iEfla i Li, 119. 2113 « C7313 4 1 in 8175. G 85 green 2 | 7 F 
* 2 ban . % eo Nan di W e ee 
Milford fer smith. Mich, FW. . B. N _ 1 4 71 0 
(3 24 3.4 272 U dr B 1 


P 0 N ſpecial Verdict i in Ejecmene:the Caſe 1 A. being ſeiſed i in Fee, ere . on- 
by Indentare;' Et. in Conſideration of Marriage, cgvenanted to levy a Agreed to be granted.” 1 

Fine to certain Uſes, and no Fine was levied. Ai. reciting chis Deed by his Will Show, 356+ l. C. Ae. 
deviſes and confirms all Eftates given and ned to dis Son in Marriage according 131. Comb. 195. 3 D. 
to the Deed; And it was reſolyed periCur, That the Will had Reference to the 2. P. 7. 
Deed, and paſſed ſuch Lands and ſuch Eſtates as were intended to be conveyed FIR, 
by the Deed and Fine: for the Word Grant in a Will, is not to be taken cop: ce A. oH 
but 19 we anf. NE bre j We Cr. 8687194 Od-wgh221)t 05 979 2! | rig nos) ; 48 thluoD 


, : 4 * 1 * « : . 4 
"7; + S447 Bae ur "6. 10 YY 4 VV 


Lamb vegan Archer. 5 W. '& M.. B. R. | FLY 0 e ary 13 
N Sine a ſpecial Verdict was F pn and the Cut, n ſhond put the Lithitation of a Term to 
1 Court, was ac poſſeſſed of a Term for Years deviſes his Wl to — and Bed 17 boa ihe di wid. 
to the Heirs bell r "ba if A. die without Iſſue, living B. then to B. Nor- out er I'vin 1. to 
they, who ar aſe, faid,' That the Judges would allow's Limitation in B is gpod. 4% 
Remainder not & only: ads Perſon! in «fe; but to the de gr Son of the Perſon in eſſe. 333: b. Wen oy lag. 
Vide 1 Sid. 451. 1 Cro.'230.-\ 1 Ro, 612. And the Court held this was 42064 Select Cafes in "Crone 
Limitation to B. * Contingency ariſing within the Compaſs of a Life; and they 2 Cro. 459. W. Jones 15. 
denied Child and Bayly's Caſe, 2 Ov. 450. Mr. Gould, in arguing the Caſe ſaid,” if _— 37. Eq. Ab. 192. p. 
one make a Feoffment to the right Heirs of B. that this was à good ſpringing £ 8 5 3 ju 208. 
Uſe : Sed tot. Cur. conira eum in boc, becauſe tis by way of preſent Linne. . 


all Hol 
_ aliter where Wenne as to the right Heirs of B. after his Death, ae en wn. — 88880 Caſes B. R. 
een Art 25 4. * e 
* 
a wehe, Corniſh, Hil. 5 w. & NI. B. N. . La, _— Wan 


8. C. 
bat Fg yocy '©f 2 50 7 4 
122 Ejelimini a ſpecial Verdber ws Wund, of | Knowing Had 11 1 uo Song, 2 W. heeft Pot 236, 


7 8. e D eviſ A. fl 
Jebn and Richard, and deviſed Lands to Jobn for 50 Tears, if he ſhould fo . if de 4 lon lion, 


long live, and a, for my Tnberitante aſter the ſaid Term, I 25 the ſame th tht- Heirs 1 to the Heirs 
Mates of the Body of N and fur Default of ſuch Iſſue, then Yo Richard. The Make of 177 rr aue 
Court reſolved; iſt, That Jobs had not an Eſtate- Tail by Implication upon 75 200 — No Im. 
the Words without Inte, becauſe the Deviſor had given him an Eſtate for Years plic 


ation to be received a- 
by expreſs Words, and the Court cannot make ſuch a Conſtruction againſt expreſs r expreſs Words. Poſt 


Words, when thereby they wouldialſo drown the Eftate for Years, and 557 in paß 9 pl. 497- 
Eſtate a azdiy, The Court held this Deviſe to the Heirs Males ef 5 1,97; 370 Ser v bie de 


The 1 Li bad 
the Body of John th be void in its Creation; For, for want of an Eſtate of Fre. r 


hold to ſupport it, it was void as a Remainder; and they ſeemed not to thi nk it executory Deviſe, but 

an executory Deviſe, becauſe it was Limited as 4 Nen and becauſe it is verba de futuro will. 3 
limited per verba-He preſenti. If one deviſe his Eftate to the Heir of 7: F. and J. oy 2 55 Ky M j . 
$. is living, the Deviſe ſhall not be conſtrued an executory Deviſe, and ſuch "In 


6 Dyer I. 
Deviſe is therefore void; but if it were to the Heir of S. after the Death of F. 7 7 2 bl. 20, C701 +. pl . 
d. that is good; as' an executdry- Deviſe: So fte the ty inter verba de pre- 525. 526. 3 Lev. 373. 


Venti & verbs de fuluro? "341, The Court held the Limitation to the Heirs Males Comb. 2 56. 3D. 237. 


1 Nie. was become void e W latever it wWae in its Creation, becauſe Fiel: —5 OD * 


2: Skinner 408. 2 
an. 519. pl. 13, 
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Deviſe 
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— — — Sa 
+ Joby is now dead withour "_ athly, The Court Ar ed, That if h the Richins 
0 the Heirs Males of Jobs was void in Point of Limitation, then the nent Re 
mixinder Una to Richard took l up con bi 4 Med. 255. 8. * »; 
40). 01006 i 9 ba ie mrs a 
Bliſſet verſus c]! & a, Pal. 6 W. 2 My ©. 5. 5 0 8. C. cited ir in 
Wes 5 $i 9 Ld. Raym, 6 841 0 11 1 


L a t 36750. abe. VI 2 02 1% 5 5150 
ch Trial at Kent Aſſizes, a I's was. ed fer che pimon of the 
Court, viz. A. being ſeiſed of the A in —_— 8 ol Nen 
liy to be divided be- and deviſe to my two Sons and their: ** and 1 ver of them, L 
even "thew and their A 7 divided between them and their rags! ag ey "_ N, all #: ry 
eirs, makes a Tenancy Me 7 Sc. The Deviſor dies, „ one ns entered Sac 
pes e vw 8578 A ile Will, and deviſed his Part to the Leſſor of the Plaintoff, and died, and 
52. 2% 0. the Defendant was the ſurviving Deviſee of A.; and therefore it was agreed, That 


Sid. 53. Pollexfen 408, if the Two Sons were Jointenants, then this Deviſe was void guoad the Survivor; 


4 


7 


and their Heirs, and the 
longer Liver of them, 


424. 3 Lev.'373. 8. C. but if by the firſt Will the two Sons were Tenants in Common, then this Deviſe 


Cogn! hinge. Wilen the f Leſſonivas\gopder And after Argument, the Chief Juſtice; Neil and 
IK p. 2 , Roteſty; were of-Qpinion,/thati they were Tenants in Common, and that the Ne. 
Chan. Cab 6 6. . viſe was good, and che Ræaſan was upon the Conſtruction of Wills, chat it ought 

do be according ta thenkntent of the Deviſer ; his Intent appearing by the Words 

da be not only to provide for his two Sons, but for their Foſterity, chat not only 

3 his two Sons, but their Heirs, ſhould! have an equal Part: For the Words are, 
2 Ro. Ab. go. Equally 4a be devided between chem and their Heirs; and tho' by the firſt Words 
Gouldſ. 88, 3 Leon 19,) xis given to them and tho Survivor af them, yet the laſt e explain: what he 
26s 26. 2 Sid. 95 Cro. intended by the Word Survivor, and that the Survivor ſhould have an equal Divi- 
El. 443, 6595. N 1 fion with the Heirs of him that ſhould dis firſt; and tho? the Teſtator has not 
be I * 8 * y expreſſed himſelf, yet upon dll the Words taken together, his Meaning 
L Buzz er 25. 4 bst 4 to be ſo. That the Gain S. 2 11 and 2 Ro. 90. differ from this Caf, 


Br B b. as the C. J. ſaid, for there the Inheritance is fixed and ſettled in the Survivor, 


62, Ke. 2 7844 25 79· which ſhews. plainly his Intent that they ſhould" be Jointenants: But here the In- 
B Ante, pl. 4- heritance is appainted /4 bg equally divided hetigixſtilem ond their Meira, and here the 
246. * 39% ent. Words equolty. in be divided, do immediately fo blow che Mond Swrwiver, which ſhews 
22 = he intended;aDiyiſion. in/Caſe of: Survivorſpip zr bur in the other Caſe tis othet. 

wh 42 wiſe: The Caſes upon which they: grounded themſelves were, 3 Cra. 443. 2 Aud. 
ff. m 10. 434. Rowell. J. contra, That the, Expoſition of a Will may be enlarged 
- to ſo great an Uncertainty, that tis fit to put 3 Stop to it; and that tis the Words 
pdf the Will only; that are to explain the Teſtator's Intent. That) the Word Sur- 
ver makes a Joimenancy by expreſs Words; but the Words cual, ar equally to 
Be divided were 2 at firſt only to import a future Diviſion to be made, but af- 
terwards it was that theſe Words made a. Tenancy in Common: but 
this was only an E an _ ofition collected out l dee Words — there was no Join- 

tenancy given by expreſs Words. No Conſtruction of an Intent ſhall be received 
No e E. ſuch expreſs Nenn. for this would be to e the 18 And he re- 
received ag pre ed: u Caſe in 2 Re. 90. Sy. 2153. and concluded for the Defendaat, that 
e e ED og ga dee 3 but by. the © Opinion of, the three other Juſtices it 
Tenants, in Cue. Iagrentgen Queer. . 


l | JH 1 ot 3 77 — 59 


Reeve verſux Long Paſch. 6 W. & Ni. B.. % 0 


5 K ae ny n 

Garch. 309, 8. C. 4 bY K OR of a 1998 in Ga in D 7 a ſpecial Verdict 

Lis. 8 ON er 0 l Neben oh ways hn: Fare tons ſign Fo. mild the 
I He Life, Remainder, to the 4 in 

228, 286. . 8 on. to the Te Third, &c.,. And for Defapls.of jach ler. 
ES nt” 3. anne © ks firſt. Son in T. 


; tp, "The Nephew. 1 Long , Leſſor; of che e ilk, for Life, 
Plow. 33. & | 10 Remainders over. The Deviſor. died, 22 married; and died Wahout 


as - 
15 N 
5 


ſo on to che ſeco 


1 1 1 ts Wife eaſes. with a Som f. $jchard entered as, in his, Remainder, 
debe and 4 aficrw the 7 mous Son (the F , Mas horn, and his Guardian 
entered upon 5.5.5 n he t this FEjectment : and Judgment 
RESTS 2455 ale Fin C. H. by the whale Court: And now that Talern 
| Was affirme by this Court; and reſolved, I hat the Remainder to the firſt Son 


of A, is a contingent Remainder, and muſt = Effect during the particular . 
0 


3 


of A. or eo inftante dat i it determines z that Conſequerice this Remainder to the Contipge OP 
gon became void by the Death of the Tenant for Life before 4. had a firſt Son. 2dly, muſt v 1 the par- 
That this was ſuch a Default of Iffue, or a Dying without Iſſue; that inftantiy ticular Eflare, or A 4 
the Remainder limited over to B veſted iinhim, and he became ſeiſed'in'Pofle(- re on "4 Sw. 
ſion ;"and this cannot be " pant nor the Bae fetched back again, thoogh Cre. E. Py. oy FA 1 
A. has a Son born "afterwards, 7 out 1. 66. 2 Jo. 111. 
But note; This Jagen as nde ee in * Houſe of Lend 1 Lev. 11. 4 Dany, 


igainſt the Opinion of All the Judges; wiio were much diffatisfied' with che Re. f 5 3 14%. 341, 434: 


verſal, and blamed the Judge who tried the Cauſe, for ſuffering a Special Verdict lr . . . 


to be found Vide Stat. 10 C 1t W. 3. c. 16. But quere, cher that extends 5 Mod. 63, 101, 1 
t6:a/Deviſe ;' for the Wotds are,! here an Elan bs 8 any 1 or eber Settle $aund. 186. 
ment limited, Oe. Py SY . + he; 3 57 8 
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N Bae 7 upoti à Special Verdi the Caſe was, That 7. S. bei ſciſed of Lafids Mod, 4 gb Med FORE : 
n Fee, 29 C5. 2. deviſed all the Rents and Profits of ſuch Lands to Sarub Birch, tp of the Rents and; | 
fe of Hallam Birch, during her natural Life, to be paid by his Executors into Froßte to A. to be paid 
ner own Hands, without the Intermedling of her Hoſbend; and after her Deceaſe; cr Executors, is a Devils 


he deyiſed chem unto and amongſt "F, 5. %, B. and R g. ger. The: Queſtion „ 
Was, Whether by this Deviſe §. B. had the Lands themſelves? And Mr. Wor- 375. Eq. Ab. 383. P. 2. 
they argued ſhe had; for by the Words, Rents and Profits, the Land itſelf would 
als, which the Court granted; then the Queſtion was, Whether theſe laſt 
lende, io be paid by his Executors, &c. did not alter and reſtrain the firſt 2 HW 
And he 2 they did not, for which he cited Tel. 73. 3 and Collins, 1 Saund. 186,  Cro. El, 
7 Cro. 674, 724. Pigott verſus" 'Garniſh,”' 1 Cro. 368, Spiri verſus Bence, 2 190. Co. Lit. 4. b. Cro. 
20h. 22 T. Pl. 208. and 3 Leon. 78. But per Holt C. J. I am not ſatisfied vun; . 104. pl. 39- Moor , 
it: And he ſeemed ſtrongly to incline that the Executors were Fruſtees for the <2 K * 5 = 
Wife ; but the Defendant hay Judgment by” the Opinion of Rr and * ne ered +.” 
Wl Holt C. J. 4 


N 0 


* PREY? beg Edge: "Tein, 9 Wil. 3: E. B. Rot. 1150. 3 p. 229% 


6 

N Ejeftment a Special Vercket was found, viz. Robert e deviſed to Truſtees 2 to the firſt Sen of 
for eleven Years, and then to the firſt Son of A. and the Heirs Males of A us 5 having N 

s Body, and fo on to the ſecond, third, Nc. Sons in Tail Male, Provided they the „ hy 


Ab. 189. p. 8. C. 
ſaid Sons ſhall tate on them my Surname; "and in caſe they or their Heirs ref 77 to take Caſis B * Fo 78. 


5 


m Surname, or die without Tfue, then I 1 Land to the firſt Son of in Tail 
Mal, provided be take- my Surmmmt'; 1 r "refuſe, or die without Tjue, then 
to the right Heirs of the Deviſor. A 558 Son at the Time of the Deviſe, 


and died without Iſſue; — B. had a 1 * Who was living at the Time of the 

Deviſe, who took: the Surname of the Deviſor. The whole Court agreed, 

iſt, That the Deviſe to the firſt Son of 4. was not a contingent Remainder, 

but by way of executory Deviſe, becauſe the precedent Eſtate is for =. 10h 

which cannot ſupport a Remainder; for a contingent Remainder can never de- 

pend on a Term of Years, becauſe of the Abeyance of the Frechold; abt can it Crt is bo $4 TY 
de limited after a Fee, becauſe after fach a Diſpoſal nothing remains in che Owner 18. „ 
to limit. Er per Powell, A Deviſe to the firſt Son of A. having none at that T3 
Time, is void, becauſe tis by way of a preſent Deviſe, and the Deviſce is 1 Not in 

eſe; but a Deviſe to the firſt Son of 4. when he ſhall have one, is good, for that Ante 226. 

is only a future Deviſe, and no Inconvenience, for the Inheritanee deſcends in the 

mean Time. dy, IL hey held that an executory Eſtate to "riſe within che Com- 

Paſs of à reaſohable Tithe | is good; that 20 nay 30 Years, has been thought a e N Sn 
reaſonable Time. So is the Compaſs of a Life or Lives; for let the Lives Be never within what Time an comer 
10 many, there muſt be a Survivor, and ſo it is but tlie Length of that Life; fot ecutory Eſtate ought to a- 
Trofſden uſed ro Tay, the Candles were all Hghted at once] but they were not for riſe. Carter 5g. 2 Ke- 
going one Step Die "becauſe theſe Limitatioris make Eſtates unalienable, every 5 nge. 204. 2 Williams, 
exechtory n l Fs xetraty as far as it gots, *hat is: K0 ay 211 Eſtate un-. | — 
alienable, eh all* inck Join in the Conveyaric ee And e te de principal | Wet 20 72m 278 
Caſe, Bingo F. held the Deviſe-rothe- firſt Son ef 4 wo be füttere; fof heſap- . 10 . 
poſe! the Teſtaror new 22 n and chat the rather, becauſe he does not — 


3 a name 
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Three Kinds of executory name him. Powell J: There are three Sorts of executoty Eſtates, one where the 
2 W Fop 7 Deviſor parts with his whole Fee - ſimple, but upon ſome Contingency qualifies 
Nou. Aeg. 318. Cie. Jae. tha Diſpoſition, and limits another Fee upon that Contingency, which. is altoge- 
394. 1 Roll. Abr. 612. ther new in Law, as appears by 1 Inſt. 18. A Fee cannot be limited upon a Fee. 
pl. 5. Tho. Raym. 82. Vide 1 Ro. 825, 826. 1 Cro, Pells and Brown. The ſecond Sort is, where he 
3 » A2 dies a future Eſtate to ariſe upon a Contingency, and does not part with the Fee 
a P. 2 JT 1 yt 1 at preſent, but retains it; theſe are not: againſt Law for by Common Law one 
might deviſe chat his Executor ſhould ſell his Land; and in ſuch Cale the Vendee 
Leon, 64, „% b in by the Will, and the Fee deſcends to the Heir in che mean Time: For this 
Hon, + 7 é 7!BSort vide 2 Lion. 11. 3 Leon. 64, Cro. El. 833. Me. 644, 2 Ro. 793. Raym, 
82. A third Sort of executory Deviſes is of Terms, Which are well ſettled in 
„ Malth. Manning's Caſe: *Tis dangerous to extend the Boundary of theſe executory 
Rep. 137. Moor 177. pl. Deviſes, which at preſent is a Life or Lives. A Deviſe to an Infant in ventre ſa 
312, 228, pl. 358. Deviſe mere, by the better Opinions, though various, is not. good. #ide-11 H. 6, 13, 
to Infant in ventre ſa mere, Bro. Deviſe 32. 1 Ro. 609, 610. Dyer 303, 304. 342. Mo. 127, 177, 634, 
good, by Way of Execu- 2 Bull. 272. 1 Ro. Rep. 110: Lill. 255. But I am of Opinion dis good; for | 
7 * Dyce 40% 33: he taking Notice that the Deviſee is in bentre, muſt intend a future Deviſe; but a | 
80. Raym. 163, 164. 1 Deviſe to A.'s firſt Son, does not import Notice in the Deviſor that A. has no Son: 
Keb. 851. 1Roll. Rep. 190. It may as well be ſaid a Deviſe to the Heirs of J. S. a Perſon living, is good, be. 
| aauuſe the Teſtator knew he was alive, and therefore meant a future Deviſe. The 
Queſtion here is, Whether the precedenz Term for eleven Years makes a Differ. 
ence? I hold not, becauſe tis an original Deviſe per verba de -preſenii, and fo 
differs from 1 Raym. 12. 2 Mod. 292. But had it been to the firſt Son to be be- 
gotten, it had been otherwiſe. Laſtly, He held that the Deviſe to the, firſt Son 
Deviſe to the firſt Son of of B. who, was born and in eſſe at the Lime, was good; and as to che Objection, 
A. if he takes my Name, if that the Deviſa to the firſt Son of A. was a Condition precedent, and ſo that fail. 
not to B. A. dies without ing, all fails, (Vide 1 Inſt. 218.) he held, twas not a precedent Condition, but Part 
Iffue B. ſhall take ; for the of the Limitation... 7 reby C. J. It the Deviſe to the firſt Son of J. be good, then 
a Condition precedent, the Deviſe to the firſt Son of B. is not good z but if that to the firſt Son of 4. be 
nr * Moor 637. bad, then this to the firſt Son of B. is good: Had the firſt Son of A. been before 
pl. 877. 1 Rol. Rep. the Court, the Judgment muſt have 3 againſt him, becauſe as a Remainder 
254- cas void, and as an executory Deviſe *twas void; for theſe are either preſent 
2 Bulff. 75. or future: If preſent, the Party muſt be in eſſe & capax arthe Time, or all is void; 
Alle a Deviſe tothe right Heirs of J. S. who. is living; This is a preſent Deviſe, 
San 10 and therefore not like the Caſe of an Infant in venire ſa mere: Where future, they 
e muſt ariſe within the Compaſs of à Life; no longer Time has yet been allowed: 

; And he was not for prolonging the Time in Favour of theſe inconventent Eſtates, 
2dly, He held the Deviſe to the firſt Son of A. was not a precedent Condition, 
but a precedent Eſtate attended. with theſe Limitations. Judgment was given for 

the Defendant, and afterwards affirmed in B. R. F | 


3 V Eyres verſus Faulkland. Hill. 9 Will. z. C. B. 
a ee, 1 yo HH. Poſſeſſed of a Term for ninety-nine Years deviſed his Term to 4. for Life, 
Life. After all are dead. and ſo on to B. and five others ſucceſſively for Life; all ſeven being now 
Executor of Deviſor ſhall dead, the Queſtion was, Who ſhould have the Reſidue of the Term? Et per 
| m e 15 E 710 Den. ey and Powell : Anciently, if one having a Term deviſed it to A. for Life, 

„ .. L. i, Remainder to B. ſuch Remainder was void; iſt, Becauſe an Eſtate for Life is a 

greater Eſtate; and, 2dly, Becauſe the Term included the whole Intereſt, fo that 

when he deyiſed his Term, nothing remained to limit over. Afterwards the Law 

altered; for a Deviſe of the Term to B. after the Death of A. was held good; 

„ and by the ſame Reaſon to A. for Life, Remainder to B, for twas but diſpoſing 
2 Sid. 135, 154, of the Intereſt in the mean Time; but a Deviſe to A. in Tail, Remainder over, 
Iz too remote; ſo if it be to 4. and if he die without Iſſue, Remainder over: As 
Slave 1 to the principal Caſe, they held that all the Remainders nd: and that the 

Ni $7 ret firſt Deviſee, and ſo every Deviſee in his Turn, had the whole Term. veſted in him; 
2614415503. e during which the next Man in Remainder, and ſo every other after him, had not 
An actual Remainder, but a Poſſibility of inger, and the Executor of the 

There may be a Poſũbility Deviſor a Poſſibility of Reverter for there may be a Palſihili of Reverter, even 
* hea gates ag where no Remainder can be limited, as in the Caſe of a Gift TY and his Heirs while 
— ſuch a Tree ſtands: No Remainder can be limited over, and yet clearly the Doner has 
” . | | | Lands BON? . 
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2 PU of Reverter, where a Remainder may be limited over; for the Teſ- 1 Saund. 260: 3 Lev. 


Effect, and therefore void ? 
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a Poſſibility of Reverter, though no actual Reverſion; a fortiori, there ſhall be 2 Salk. 567, 576, 5 


„ 


_ 4 "I 


96. 
tatot gave but a limited Effate; and what he has not given away, muſt remain in 94. Holt 163. Lit. 348. 
hirn; and the Words for Life can be no more ed in the laſt Limitation than | | 

in the firſt. e | FAR. 


Bertie verſus F alkland. Hill, g Will. 3 In Canc. 


; 12 | | ; we} 8 

6 ARY by Will dated the ioth of September 1685, deviſed to Truſtrees and 4p IM in Chancery, 

their Heirs, upon Truſt to take the Profits for three Yeats, and if within the giton e algo we 
three Lears there happened a Marriage between the Lord Guilford and Mrs. V. who was takin g of in Eſtate, Chan- 
then ten Years of Age, and his Heir at Law, then to Mrs. W. for Eife, Remainder to dery cannot relieve in 
her firſt Son, Sc. And if the Marriage did not happen, then the Remainder to Caſe of Nonperformance ; 
Lord Falkland in Tail; they differed aboutthe Terms, ſo the Lord Guilford took another eee * of For- 
Lady, and Mrs. W. was married to C. who brought a Bill to have the Eſtate, as being Eq. Ab. 110: p. 2 
a Perſon equivalent, that is to ſay, equal in Eſtate, Family and Perſon (as they urged) Caſes B. R. 182. Holt 
to the Lord * Guilford; and the Lady an Infant, and in no Fault, ſhe having done 230. 33 


what ſhe could, and therefore ſhe ought not to forfeit for the Fault of another P. 232 


and they produced Evidence from Papers, Letters, and Sayings of the Teſtator, 


to prove his Intent in this Will was not that it ſhould be in Lord Guilford's Power 

to make her forfeit. Et per Cur. Theſe collateral Papers, Sc. cannot be taken | 

Notice bf to influence the Conſtruction of this Will, for that would be to let + Ld: Chancellor with 
them in, and to make them Part of the Will itſelf ; and by the Statute of Frauds ng ov of two Judges, 
and Perjuries, every Part of a Will muſt be in Writing: But before that Statute, ca, bekalen Nettce Eee 
where a Will was in Writing, no collateral Proofs by Papers or Words could be influence the Conſtruction 
admitted; becauſe a Will was a complete and conſummate Act of itſelf: That of a Will. Poſt. 235. 
therefore they muſt conſtrue it by itſelf. That Chancery could not relieve in this PT. 

Caſe, tho the Condition was anſwered to what the Lady was capable of doing, 

for that the Condition was precedent z and tho Chancery relieves Non-perform- 


"ance, *tis only upon a Forfeiture, for which Equity can have a Valuation made, 2 Lev. 70. 


and give a Compenſation. Decreed for the Lord Falkland, but reverſed on Ap- 


Badger verſus Lloyd, Trin. 9 Will. 3. B. R. Rotulo 73. IId. 
| * Raym. 523. 8. C. Comyns 62. 8. C. r 


N Ejefment a ſpecial Verdict was found, viz. Joby Lid the Elder conveyed 351 . ( 1. 
| Lands by Leaſe and Releaſe to the Uſe of himſelf for ninety-nine Years, if 1 8.72, Far. 39. 
he lived fo long, Remainder to his Son Jobn for ninety-nine Years, if he lived fo 
long, Remainder to Elizabeth the Son's Wife for Life, Remainder to Truſtees to 


| * contingent Remainders, Remainder to the firſt, ſecond, third, Sc. Sons 
0 


Jobn the Son in Tail-male, Remainder to Jobn the Father in Tail, Remainder 
io him and his Heirs : John the Elder had Iſſue the ſaid Joby, Themas, Paul, and 
Peter, and after makes his Will, whereby, reciting this Settlement, he deviſes 
theſe very Lands, after Jobn the Son's Death without Iſſue- male, to Thomas, and 
after the Death of Thomas without Iffue-male, then to Paul, and if Paul die with- 


out Iſſue- male, none of his other Brothers being living, then to Peter and his 
Heirs for ever. Fobn the Elder died, and Jabn the Son ſuffered a Common 


Recovery; and the Leſſor of the Plaintiff, who claimed by the Deviſe and 

the Recovery alſo, was the only Son of Peter, and the Defendant was a Lev. 11. x Mod. 282. 

Purchaſer under a Fine from Thomar. The Title depended upon theſe 3 Lev. 341. ; 

three Points; 1ſt, Whether the Remainder deviſed to Peter was contingent ? | 

2dly, Whether it was an immediate Eſtate vefted, or executory? 3dly, Whe- 

ther the Intails there deviſed were not vain and fruitleſs, ſuch as never could take - 8 
| | | bn * 2 

The firſt Queſtion aroſe from the Words, And none of bis Brothers living: And 8 

the Court held that theſe Words did not alter the Caſe, becauſe they ſay nothing Exprefio corum que tacite 

but what was implied and underſtood before: The Senſe had been the ſame if they nt nihil operatur. 

had been omi and then this had been like all other Limitations o Remainders ; | 


and tis plain, the Limitation to Pete can never take Effect till all are dead. To 


O o | enſtrue 


TX YT e * W. „ — 
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conſtrue it otherwiſe would be to deſtroy. all the expreſs Eſtates before devifed, 


Vide 1 Cro. 185. 2 Cro. 41g. x 


Deviſe to A.-B. a Stran- 
ger, dying without Iſſue 
is executory ; otherwiſe, 
if B. were Tenant in Tail, 
Remainder to the Deviſor. 


A. having Remainder in 
Tail with Reverſion in 
Fee, deviſes to one Son in 
Tail, Remainder to the 
other in Fee; good be- 
cauſe it alters the Tenure. 


The ſecond Queſticn aroſe from this Objection, That John the Father having 


an Eſtate-tail in Remainder, with .a Reverſion in Fee expectant, this Deviſe of 
his cannot take Effect till the old Eſtate- tail be ſpent : So this Deviſe, if ever it 
take Effect, is to commence after a Dying without Iſſue, which is a void execy. 
rory Deviſe : The, Court agreed, That if a Man ſeiſed in Fee does deviſe his 
Lands to H. and his Heirs, if J. S. a Stranger die without Iſſue, this is an execu- 
tory Deviſe ; becauſe there is no precedent. particular Eſtate : Alter if J. S. 
had been Tenant in Tail of the Lands, the Reverſion to the Deviſor, as in this 
Caſe ; for here is an immediate Deviſe of a preſent Reverſion, and the Words, 
after or frem and after, are only to denote when they are to take Effect in Poſſęſſion. 


10 Co. 107. 3 Cro. 323. 1 Saund. 151. | | 

To the third Point Holt C. J. agreed, That the Eſtates-tail deviſed to Job, 
Thomas and Paul, could never take Effect; becauſe the Eſtate-tail, which was in 
the Deviſor, muſt deſcend to them, and would always interpoſe and keep back 


the Eſtate-tail deviſed, which being no larger, muſt ſpend quis paſſibus with the 
old Intail, and therefore it can never have Effect; upon which Reaſon he agreed, 


That ſuch a Deviſe of a Remainder would be void, but he held it otherwiſe of a 
Reverſion, which is alſo in this Caſe ; becauſe there is a Seigniory and a Tenancy 
created; for Tenant in Tail muſt hold of him in Reverſion, and he of the ſupreme . 


Lord; fo that this Deviſe has a real Effect as to the Tenure, which is altered 


6425 
Deviſe by Father to Son 
and his Heirs for ever, and 
for Want of ſuch Heirs, 
then to the right Heirs of 
the Father in Tail. 1 
Will. Rep. 23. S. C. 


* P. 236 

Cro. Car. 57. 58. Poſt 
238. Cro. Jac. 416. 
Vaugh. 269. 270. 


n 
I give all my Eſtate, 
Right, Title and Intereſt 
in, &e. And alſo the 
Houſe called &c. carries 
a Fee in the Houſe. 


hereby; Vide 2 Co. 51. and ſo there is a ſound Diverſity, x. 


N. The Judgment of the Court was, that it was a Remainder veſted-in Peter ; andthis Judgment 
was affirmed, upon Error, both in the Exchequer Chamber and Houſe of Lords, Judge Blen- 
cowe's MS. 1 Vol. 139. | * | | | | 5 


Nottingham verſur Jennings. Trin. 12 W. 3. B. R. 1 Ld. Raym. 
568. S. C. Comyns 82. 8. C. 


N Ejeliment a Caſe was made upon Trial, which was, H. had three Sons, 4. 
B. and C. and deviſed his Lands to B. his ſecond Son after the Death of bis Wife, 
to hold to bim and his Heirs for ever; and for Want of ſuch Heirs, then to bis own 
right Heirs, H. died, and B. entered and died without Iſſue, living the eldeſt 
Son. Et per Cur. The ſecond Son had only an Eſtate-tail, and the. eldeſt ſhall 
take by Deſcent, and not by the Will; and fo the Deviſe over is void in point 
of Limitation ; * for his Intent was, That the Land ſhould deſcend from himſelf, 
and not from his Son B. If the Deviſe over had been to a Stranger, it had 
been void, and B. had taken a Fee; but here is only an Eſtate-tail, and the 
Word Heirs can import nothing more than Iflue, for B. could not die without 
Heirs, living Heirs of the Father. ts | 


Cole verſus Rawlinſon. Hill. 1 Ann. B. R. 2 Ld. Raym. 841. 


I N Ejeftment a Special Verdict was found, viz. That Billingſley being ſeiſed in 
Fee of the Bell-Tavern, made a Settlement to the Uſe of himſelf for Life, 
Remainder to his Wife for Life, Remainder to his Son in Tail, Remainder to his 
Wife in Fee; or to the like Effect. The Huſband died, and the Wife being fo 

ſeiſed of the ſaid Bell-Tavern, and poſſeſſed of other Leaſehold Eſtates, made 
her Will, and thereby deviſed in this Manner, I give, ratify and confirm all my 


Eſtate, Right, Title and Intereſi, which I now have, and all the Term and Terms of 


Years which Inow have cr | may have in ny Power to diſpoſe. of after my Death, 
in whatever I bold by Leaſy from Sir John Freeman, and alſo the Houſe. called the 
Bell-Tavern, 10 John Billingſley. This Fobn Billingſiey was the Son and Heir of 
him that made the Settlement, and alſo had the-Remainder in Tail in the Bell- 
Tavern, but was not the Heir of the Wife: The Queſtion was, What Eſtate 
the ſaid Jobn Billingſley took in the Bell Tavern by this Deviſe ? Powell, Powys and 
Gould Juſtices held, that he took an Eſtate in Fee. iſt, Becauſe tis but one 
Sentence coupled by the Words and alſo, and governed by one Verb, whereby the 

| 5 | | Prepoſition 
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Prepoſition in is carried unto the Bell Tavern, fo that tis a Deviſe of all her Eſtate 
-1. Intereſt in her Leaſehold Eſtate, and alſo in the Bell- Taverna. Vide Dy. 19. 

2 Gund, 165. And the Words ought to have this Conſtruction ſince they are ca 
pable of it, . becauſe this was certainly the Intent of the Teſtator, who could not 
deſign ſo vain and uſeleſs an Eſtate to the Deviſee, as an Eſtate for Life after an 
Eſtate-Tailʒ and for this Purpoſe was urged the Caſe in Moor 873. Hob. 3. 
Me. 52. 1 Ro. 844. 2dly, Becauſe the Words of the Will are rather a Deſcri ß: 
tion of the Teſtator's Eſtate than of his Lands; and the Prepoſition in ſubintelli- 008 90k 


gitur, and put it into Latin, and *tis' ac etiam Domo vocal”, &c. And ſuppoſe a 


Tranſpoſition of the Words, which is allowable to ſerve the Intent of a Will, and 

then the Matter is plain, for then *tis I give my Term of. Years and all the Ejtate, 

Right and Title I have, in my Term, and alſo in the Bell. Tavern; and Powys ſaid it 

was an honeſt Conſtruction, and brought back the Fee of the Reverſionto the Right 

Heir of the Huſband, Who created the Reverſion. Holt C. J. contra, For the In  _ 

tent of a * Teſtator will not do, unleſs there be ſufficient Words in the Will to intent of Teſtator to be 
manifeſt that Intent; neither is his Intent to be collected from the Circumſtances collected from the Words 
of his Eſtate and other Matters collateral and foreign to the Will, but from the of the Will, not extrinſic 
Words and Tenor of the Will itſelf: And if we once travel into the Affairs of Circumſtances. Ante 
the Teſtator and leave the Will, we ſhall not know the Mind of the Teſtator * p | 

by his Words, but by his Circumſtances ; fo that if you go to a Lawyer he ſhall wt 4 

not know how to expound it. Upon the Will *tis ſo, but with the Matter found in a 

Special Verdict *us otherwiſe ; and what if more accidental Circumſtances be diſ- 

covered, and be made the Matter of another Verdict? Mens Rights will be very 

precarious upon ſuch Conſtruction. And as for the Honeſty of the Conſtruction, 

What if the Woman paid a good Portion, and was a Purchaſer of this Reverſion, „ Co. 23. 2 Sid. 151. 
is it not as honeſt then to conſtrue it in favour of her Heir, as to expound it in Perk. 693. 3 Bulſt. 129. 
favour of the right Heir of the Huſband ? But we muſt not depart from the Will ar a . af er} ug 
to find the Meaning of it in Things out of it. Tis then a certain Rule, That to 2 ns for utes 


That a Fee with 
deviſe Lands to H. without farther. Words, will paſs but an Eſtate for Life, un- _— TO IAN 


| ; | : Heirs, Vent. 359. 1. 
leſs there be other Words to ſhew his Intent, as for ever; or unleſs he deviſe for Ro. Rep. 249. Co. Lit. 


ſome ſpecial Purpoſe which cannot be accompliſhed without a larger Eſtate : . And 9. b. 
as this is a ſure Rule, ſo it holds good as well where the Deviſe is of a Reverſion, as 
where *tis of Lands in Poſſeſſion, unleſs he deviſe it as a Reverſion, or take Notice 

of a particular Eſtate ; for then his Intent may appear upon the Face of the Will 
itſelf: But if the Words be general and without regard to the Nature of the Thing, 

it is otherwiſe; for it ſhall not be conſtrued from the Nature of the ccc 

is extrinſical, but from the Words of the Will. Aſk a Lawyer what paſſes, he poſt 238. Matter that 
ſays an Eſtate for Life, for he knew not that it was a Reverſion; and tho? it be a cannot appear till found, 
fruitleſs Eſtate and will ſignify nothing, yet that does not appear till it be found, when found is not to be re- 
and therefore when found 'tis not to be regarded. The Caſe in Mo. and Hob. Loon og —— 
differs, for there the Teſtator takes Notice of a precedent Term, and the Words 5 
are, His Lands of Inheritance, fo that the ſpecial Intent of the Teſtator is apparent Ante 232. 

from the Words of the Will. If I give Black Acre to 4. and his Heirs, and alſo 

White Acre, the Fee-ſimple of White Acre ſhall paſs, as well as the Fee of 
Black Acre; becauſe it follows the Limitation, and comprizes it by the Words, „ 
ord aſſo; but if I give all my Right, Title and Intereſt in my Term, and alſo my Frieht after the Purchatc. 
Houſe called the Bell, in the grammatical Conſtruction *tis no more than, And alſo 

1 zive my Houſe called the Bell; for the ſubject Matter of bis Right, Title and In- 

tereſt is the Term, and the Prepoſition in terminates and reſts there. So is the 

Cale at Bar; but ſay they, turn it into Latin, and then 'tis, I give jus, titulum & 

ſtatum in termino ac eliam domo vocat. the Bell Tavern. I anſwer, the Prepoſition 8 5 

in may be neceſſarily underſtood in Lalin, but not in Engliſh, and the Conjunc- * P, 2 36 

tion is not ſo far a Copulative as to take in the Prepoſition in, though it takes n 

the Verb. My Brother Powell would tranſpoſe the Words, fo it ſhall be all be 

Kight, Title aud Intereſt in the Bell-Tavern, and alſo all the Term I have and bold f 

dir John Freeman. But I do not know how 'we can tranſpoſe Words that are 


good Senſe; If the Will was Nonſenſe, then we may tranſpoſe to make it bear + Words in a Will that are. , 


a 1 
eaning z but to diſplace the Words of the Will when they are intelligible; is to — * 
alter the Will and the Senſe of it. For theſe Reaſons, and alſo becauſe the Heir | 

at Law was to be favoured, he concluded for the Plaintiff. He cited 3 Cro. 330. 

Heb, 2, 1 Cro. Wilkinſon verſus Merril s. Ft Dot” bg 


2 _ Popham 


Pophiatii contra Banfield, Hill. 2 Ann. In Cane. 


Werne at a con. IME VIS E to 4 for Life, Remainder to the firſt Son of A. in Tail-thale, 
ee b tbe and ſo on to the 1oth Son in Tail-male, and if the ſaid H. die without 
implied by ſubſequent Iſſue- male of his Body, the Remainder over: Alſo by a Codicil annexed he 
Words, Ante 226. Mod. recited, whereas' he had given an Eſtate-tail to 4. Sc. And it was — 


: I Ow 
Where a particular Eſtate 


A * That by the Codicil the Intent of the Deviſor appeared, and that by the Will . 
1 2 4 4 had an Eſtate-tail: for he might have poſthumous Children and more than ten 
167, 44. 2 Vern, 10 Sons: Sed non allocatur; For where a particular Eſtate is expreſsly deviſed, we 
546. Fitz. 26, 27. 3 will not by any ſubſequent Clauſe, collect a contrary Intent inconſiſtent with the 
Lev. 434., Skin. 558, firſt by Implication: and therefore they conſtrued dying without Ifſue-male, 4 
15855 68 TT . Mob * dying without ſuch I ar- mule. And they ſaid there was a mighty Difference be. 
30, 259. 3 251. tween a Deviſe to 4. and if he die without Iſſue, then to B. and a Deviſe to A. 

| for Life, and if he die without Iſſue, then to B. Adjudged per Wright Lord 

Keeper, Holt C. J. and Trever C. J. | : 


Counteſs of Bridgwater verſus The Duke of Bolton. Hill. 2 Ann. 
W's | B. R. | | | | 


The Waste, Wh my Eſ- \ Special Verdict was found upon a feigned Iſſue, directed out of Chancery to 


tate, in a Will paſs both try whether the late Duke of Bolton did by his Will deviſe certain Fee- farm 
, _ —_ el. Rents to Jebn Earl of Bridgwater in Fee. The Deviſe was in theſe Words, viz, 
Mod. Caſes, &c. 255. 1 gide certain Lands to A. and I give to John Earl of B. my Son in Law, 5000 l. 
4 D. 175. p. 12. S.C. and all my Mines; all which I give to my ſaid Son in Law, bis Executors and Aſſigns, 
6 Mod. 106. Eq. Ab. 177. fopether with all my Plate and Jewels, and all other my Eſtate real and perſonal, 


5 | AY, 2 * LA not otberwife diſpoſed of by this my Will, for to be given by bim to his Children as be 


968. ſhall think convenient, I ſolely truſting to * bis Honour and Diſcretion, that be will 
P. 237 ive them ſuch Proviſion as will be neceſſary. And another Clauſe was, Whereas J 
ave conti acted for the Sale of my Fee-farm Rents, my Will is, that if my Debis ſpall 


not be ſatisfied ont of ny other Eſtate, my Executors (whereof the Earl was one) 

; Hal and may ſell ſome Part or all of them for Payment of them, notwithſtanding the 

Cro, Car. 447. Styles Rents are not deviſed by this my laſt Will, And the Queſtion was, Whether his 

293. 2 Rep. 46. 1 - Fee-farm Rents ſhould paſs to the Earl of B. and for what Eſtate ? Et per Holt 

Saund. 165. 2 Saund. C. J. who delivered the Reſolution of the Court; The Rents paſs by theſe Words, 
"$03. 3 ou. $1. 6 oh my real and perſonal Eftate, for the Word Eſtate is genus generaliſſimum, and in- 


You Jos chades all Things real and perfonal, and the Fee of the Rents paſſes at leaſt the 
Carter and Horner, 4 Whole Eſtate of the Deviſor; for all bis Eſtate is a Deſcription of his Fee: In 
Mod. 89. pleading a Fee- ſimple you ſay no more than ſciſitus in Dominico ſuo ut de feodo; and 


im Formedon or other Action, if a Fee-ſimple be alledged, you ſay cujus ftatum the 
Demandant has now: In a Will the Teſtator is not tied Ee F er. 2 enough 
that he expreſſes and Nenifies his Meaning by any Words. Before the Statute H. 
| 8. if one had deviſed his Land by Virtue of a Cuſtom, the Common Law 
Moor 873. ye" wp Rank accepted his Intent without requiring particular Words of Limitation, as in 
_ 2. 1 Roll. Abr, Caſes of Conveyances at Common Law; and as it was fo in Deviſes before the Sta- 
"on tatute, there is the fame Reaſon why it ſhould be ſo in Deviſes ſince the Statute: 
| And he held, chat deviſing all his Eſtate, and all his Eſtate in ſuch a Houſe, 
was the fame, and that all his Eſtate in the Thing paſſed in either Caſe. Hab. 177. 

Moor 480, 880. 2 Vent. 285, Allen 28. CO | 


| Bunter verſus Coke. Mich. 6 Ann. B. R. 
1 ** 


By Deviſe of all the Lands HI Deviſed to his Wife all ſuch Sums of Money, Lands, Tenements and 
1 ſhall have at "7 Deceaſe, *'*** Eſtate whatſoever, whereof at the Time of his Deceaſe he ſhould be poſſeſſed. 
Lon 22 „ After the making of the Will H. prunes Lands of the Cuſtom Gavelkind: 

248, 8.0. And the Queſtion was, Whether theſe Lands paſſed by the Deviſe? It was 

urged, That if a Deſſeiſee deviſes, and after re- enters, the Deviſe is good: E 
Hoc futt conceſſum, becauſe by the Entry he was ſeized ab initio, ſo as he might 
Ying Treſpaſs ; So if one have a Remainder in Fee expectant on an Eſtate for 
Life, and deviſe it, arid Tenant for Life dies, the Eſtate in Poſſaſſion paſſes 1 
* 1 2 f an 
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and this was granted, becauſe the Deviſor was ſeiſed at the Time of the Will; 
and his Intent was to paſs all. Sed per Curt. 
"rſt, A Deviſe of Things perſonal is good, though the Teſtaror hath them not 
it the Time of his Will, becauſe they 10 the Executors, and the Legacy 
paſſes not by the Will, but by the? Aſſent of the Executors to whom the Will is -* P. 238 
only directory; ſo that the Legatee is in by the Executors; but the Court doubted | 0 
ſomewhat of a Chattel real, as a Leaſe for Years. Vide Gouldsb. 93. That it | | 
+ OC DEED , . FE hog PO ko Ab 
oy, E Berik of Lands is not good if the Teſtator had nothing in them at Lut. 736. | 
- the Time of the making his Will; for a Man cannot give that which he has not, See Ju v. Yu 
and the Statute ny empowers Men having Lands to deviſe them, fo that if the far te Nale 40H co 
Deviſor has not the Lands, he is out of the Statute ; Co. Lit. 


| | 392. and that Conveyances at Common 

which was void in its Original can never become good. If an Infant makes a Will, Law, and alſo Conveyan- 
it is void, though he come of full Age before he die: But a Republication after ces by way of Uſe, which 
full Age paſſes the Land; ſo of a Feme Covert; And in theſe Caſes there was 18 9 
only. a perſonal Diſability, viz, Infancy. and Coverture; fo here there is a real g 
Diſability by wanting the Thing; and the conſtant Form of pleading is, that 
the Teſtator was ſeized, and being ſo ſeized, made his Will. Co. Ent. 364. ; 
Raf. 274- And there is no Difference between a Deviſe of Lands, Socage and 1 Sid, 162. Plowd, 343: 
Gavelkind by Cuſtom. 34 H. 6. F. N. Br. 199. Upon which Place note, - | 
That they muſt be '/#a at the Time of the Deviſe, 5 | 

3dly;, Had there been a Republication, it was admitted theſe Lands would 
have paſſed, for a Republication is as making a new Will, and the Intent is 
Ithly, It was admitted, that if one deviſe to two and their Heirs, and one dies Carter 2. Show. 91. 
in vita Teſtatoris, the Survivor has all; And that if one has a Manor and deviſes Fe 
it, and after a Tenancy eſcheat, that ſhall paſs by the Deviſe as being Part of the 

Manor, rout Slot ee ds i a Cheb" 7 2 
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Aumble verſus Jones. Hill. 7 Ann. C. B. 
en r @ N 15 Id 4 0 . OS, | 1 
P O N a Special Verdict in Zje2ment the Caſe was, That Anthony Gull was Ante 0 28 
eldeſt Son of his Daughter and his Heirs, and for want of ſuch Heirs, Remain- 


oo A the 3 _— 
der to the right Heirs of J. S. And it was agreed, That F. S. being alive when Jtermining in the Life o 
the Remainder after img Wh to an Uh that ne 5 therefore A _ een . 
utterly void by this Event, whatever it was in its Creation. Secondly, That the contrary not plainly im- 
common and legal Conſtruction of Words ſhall be taken, where it does not plied. Cro. Car. 185, 
appear from a neceſſary or plain Implication that the Intent of the Deviſor was 186. I 
otherwiſe, and therefore that the Limitation to A. and his Heirs was a Fee-ſimple 

and not an Eſtate-Tail ; for he might mean for want of Heirs general, and there 


is nothing that plainly ſhews he meant otherwiſe, and that by Conſequence the Re-, 
mainder to the right Heirs of J. 8. was void in its Creation. Vide Cro. Car. Ante 234 
7J77!!˙ͤ ...... od eo Ee 
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* Hopewell verſus Ackland. Hill. 8 Ann, C. B. Comyns 164. p. Fon 

; OOO AB 8r 2 Par $30 SHI od nu: fig, ah; \> ©3 n 18) 

IN Ejement a Special Verdict was found, viz. Jabn Ackland being ſeiſed in Whatever elſe | have not 
Fee of the Lands in Queſtion, deviſed. an Annuity to H. in Fee. - Tem, I before diſpoſed of will | 

deviſe my Manor of Bucknall 70 A. and bis Heirs. Jem, I deviſe all my Lands, Tene- carry à Fee in a * gh. 

ments and Hereditaments to the ſaid A. Hem, I deviſe all my Goods and Cbatteli, * Tour page > on 


f u a a» : p. 7. S. C. 1 Wilſon 
paying my Debts and Legacies ; and makes him Executor. 58 An now the Queſtion 333. Comyns 337» 8, 9» 
being, What Eſtate A. had in the Lands, Tenements and Hereditaments ? It 
was urged that the Item conjoined the Sentences and carried on the Teſtator's In- 
tent, and imported a Meaning to give the like Eſtate, as was before expreſſed in 
the precedent Sentence, like Moor 52. Alſo the Word Hereditament imports an 
Inheritance. Vide 2 Lev. 169. The Statute 12 Car. 2. gave the Crown the 
Lands, Tenements and nnn the Regicides; and it was held that the 
The nc | | DP: [523 e Inheri- 
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ſeized in Fee, and deviſed to his Daughter for Life; after that to AH. the to the right Heirs of J. S. 


| Money and Debts, and whatever elſs I bave not before diſpoſed 4 to the ſaid A. Ar 
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Expofition of the Word Inheritance in Tail of one of them paſſed by thoſe Words, Et per Trevor C. J. 
lem in a wil. | em is an uſual Word in a Will to ing new diſtinet Matter: Ne 
| Clauſe thus introduced, is not influenced by; nor to influence a precedent, or ſub- 
ſequent Sentence, {inlels it be of itſelf imperfeRt and inſenſible without Reference; 

| 10 20 1 15 * therefore not here, where both Claiiſes are perfect and ſenſible ; and the Word 
1 * 5%. 2 Jo. 57. Hereditament cannot be taken to denote the Meaſure or Quantity of Eſtate; be. 
2 Mod. 130. 2 Lev. 169. Cauſe it has a proper Meaning and extends to annuities, Advowlons in Groſs, Sc. 
Pollex. 183. which are not compriſed by the Words Lands and Tenements : And the Reaſon of 

| the Caſe, in 2 Lev. 196. was not from any ſuch Import of the Werd Hereditamer, 
burt becauſe a Forfeiture, of their Lands was reaſonably conſtrued the Forfeiture of 
the Lands and their Eſtate therein forfeitable for ſuch Crime: But on Is conclud- 
ing Clauſe, whatever of be bad not before diſpoſed of, he held an Eſtate in Fee 
2 Vent. 299. paſſed, relying upon Aleyn 28. I beeler's Cale, and 2 Vent. HWillow's Caſe; for it 
: could not have any Effect on the perlonal Eſtate, becauſe that was given away as 

fully as poſſible by the Words precedent, therefore it muſt extend to Remainders, 
Ss, and this he held 10 be inforced by the latter Clauſe, paying, Et. and the 


| Thomlinſon verſus Dighton. Paſ. 10 Ann. B. R. 


3 wes 7 A rt, | *t 9 a 
Deviſe to A. for _ __ \ RROR on a Judgment in C. B. in Ejectment, wherein a Special Verdict 
GUT i: ll. L. was found to this Effect. H. ſeiſed in Fee, deviſes to his Wife for her 
gives an Eſtate for Life, ife, and then to be at her Diſpoſal to any of her Children who ſpall be then living. 
with a Power to diſpoſe H. dies, leaving a * Son and a Daughter, and his Wife, who then enters and 
of the Fee. Cart. 232. marries a ſecond Huſband, and the ſecond Huſband and ſhe by Leaſe ind Releaſe 
| hn "= 8. C. convey the Lands to 4. and his Heirs, to the Uſe of the Wife for Life, without 
*P 2 3 35 Impeachment of Wafte, Remainder to her EA and the Heirs of her Body, 
1 OY Remainder to the Son and his Heirs, with a Power to revoke and limit ner 
Uſes : The firſt Queſtion was, Whether the Wife had an Eſtate in Fee, 
or only an Eſtate for Life, with a Power to diſpoſe of the Inheritance? And 
the Court held this to be only an Eftate for Life, With a Power to diſpoſe of 
the Inheritance. Et per Parker C. J. The Difference is where a Power is given 
wich a particular Limitation and Deſcription of the Eſtate, and where gene- 
rally, as to Executors to fell or to give; for he that can give of fell an Eſtate. 
1. in Fee, muſt have an Eſtate in Fee. 2dly, The Qpeſtion was, Whether this 
- Power could be conſtrued as a Power appendant to the Eſtate for Life, ſo * 
1 ge Lutw. the Deſtroying of that it might be deſtroyed or extinguiſhed; or a collateral one? 
4 Loss, En 1b g And Peel & ſaid, This was not a Power appendant or appurtenant, nor was it 
39, 134. Difference in the Nature of an Emolument to the Eſtate, like a Leaſe for Life, with a Power 
between a Power appen- tO make a Leaſe for twenty-one Years 3 for that affects the Eſtate for Life, and is 
dant to the Eſtate, and concurrent with it, and has its Being and Continuance, at leaſt for ſome Part, out 
3 Geo: et Sag of it; but this Power ariſes after the Eſtate, and has its Effect upon another In- 
Deviſe 3 3 160 tereſt; ſo that the Eſtate for Life is perfect without it, and no ways altered nor 
1 Bulſt. 219, Kc. 2 Jon. affected by tlie Execution of it. Ef Adjournatur. And afterwards at another 
107, 113, 137, Day, Parker C. J. delivered the Opinion of the Court, That this was only an 
7 Eſtate for Life, and that the diſpoſing Power was a diſtin& Gift: becauſe the 
Eſtate given is expreſs and certain, and the Power comes in by way of Addition: 
And that this differs from the other Caſes, which are general and indefinite, viz. 
A Deviſe to J. S. and that he ſhall ſell, or a Deviſe to J. S. to ſell, Cc. In theſe 
| Caſes, becauſe the Party is impowered to convey à Fee, he is conſtrued to have 
oc Mien one; he having no expreſs Eſtate divided from the Power; but here the Power is 
1 Roll. Abr. 329, 9. a ſeparate Gift diſtinguiſhed from the Eftate, and the Eſtate given is a certain 
4 Lev. 58, 62, and expreſs Eſtate. Vide 10 H. 8.9. 1 I. 9. Mo. 57. 3 Lev. 71. 1 Jones 
137. Tat. 91, 34. 2 Lev. 104. 1 Mod, 189. V 
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the Law would have given him, under a Poſſibility of bei 


I 6, 0 


„„ 


The Leſſee of Carter verſur Taſh. Hill 6 W. & M. A Nifi prlus, 

14 e toram Holt, C. F. e Tat 000 Ye; 

IN Zjeiment theſe Points were held for Law by Holt C. J. tft, If Leſſee for pol TR 
- Years be made Tenant to the Præript by Leaſe of a Freehold to ſuffer a Com- 

mon Recovery; that by this the Term 1s not merged, but preſerved and revived par, 74. 


- 


by the ſaving of former Rights in the Statute 27 H. 8. of Uſes: 


2dly, If a Termor levy a Fine come ceo, Cc, this ſhall not bar him in the Re- Diſcent que toll Entry 
verſion, for he may avoid it by Plea of Partes Anis nibil babuerunt. 3dly, A Diſ- mw be W Co. 
cent which tolls Entry ought to be an immediate Diſcent; and therefore if a Fghmqe 
Diſſeiſoreſs take Huſband, and hath Iſſue and dies, and after the Huſband dies, 
the Diſcent to the Iſſue does not take away Entry, becauſe the Interpoſition ef 
Tenant by the Curteſy does. impede it. athly, Coverture to avoid a Diſeent, | 8 
ought to be continual from the Time of the Diſeiſin to the Diſcent: for if a Feme Coverture to avoid fuck 
be ſole at the Time of the Diſſeiſin or of the Diſcent, or any Time intermediate, Diſcent maſt be continual. 
her Entry is not preſerved, becauſe ſhe had an Opportunity to enter and prevent 24 
the Diſeent. As if a Feme Covert is a Diſſeiſee, and after her Huſband dies fe 5 A 
takes a ſecond Huſband, and then the Diſcent happens, this Diſceht ſhall take 
away the Entry of the Feme ; and upon this laſt Point the Plaintiff was nonſuited. 
1 Int. 338, 246, 353. 9 4 bs an 


Clerk verſus Smith. Hill. 10 & 11 Will. 3. C. B. Kot. 1257. 

—_ Comyns 72. 8. C. eee e 

N Ejetiment on a ſpecial Verdict the Caſe was, J. 8; devifed Lands to his Where the fame Efate i 
Daughter's Son [who was alſo his Heir] and to his Heirs, upon Condition that deviſed to H. which he 

he ſhould pay 200 J. to ſuch a Perſon out of the faid Lands, as the Wife of the 12014 bave taken by Di- 

Deviſor would appoint by her Deed. The Grandſon entered, and the Wife made 5 Poſ. 

no Appointment ; then the Grandſon died ſeiſed, leaving an Heir a pi#:4 mdternu, ſibility of a Charge: Hob. 

under whom the Plaintiff claimed, and an Heir a parte paterna, under whoin 30. 14 - 271. 2 Sid. 

the Defendant claimed: The Queſtion was, Whether the Grandfon was in by 9%; Mod. Cafes 23. 

Diſcent, or in by * Purchaſe utider the Will: And it was adjudged, That he 1 500: a Se * | 
was in by Diſcent, and not by Purchaſe; for the Deviſe gives him the fame Eftate Ent. 125. Lex Mani 149. 

( | charged, which never P. 242 
happened; by Conſequence, as the Grandſon took it as Heir a parte maternd, he 3 Lev. 127. Poſt. 423. 
ſhall tranſmit it in the ſame Manner to his Heirs a parte materna : And Treby C. J. Le. 60, 79. Plond. 
and Powell J. denied Giipin's Caſe, Cro: Car. 161. Vide 2 Mod. 286. Dy. 124. Fig Were _ 
3 Leon. 64, 70." Ore. Bl. 833, 919. Me. 644. Vat. 271, Dy. 371. Hard. 161.” Gro. Bl. $13; 5 
204. 1 Ro ld GG N PO > een eee 

5 g 5 23. 8 , 


Reading werſus Royſton, Hill. 1 Anh. B. R. Conia ADS 


| 8 12 3. 8. C. 
. 2 L4. Raym. 829. af T6 © 


H. Had two Daughters, one of them had Ifſue a Son and died, H. deviſed. 
Land to the Son and his Heirs for ever. And the W he e, 

the Son ſhould take all by the Deviſe, or the one Moiety by Diſcent, and oneMoiery be le, üb. meh" 

by Deviſe ? For then as to that Molety he takes by Diſcent, his Aunt will be Cd: Deviſe. Co. Lit: 347. b. 

parcener with him. Mr. Cowper argued,” That where two Titles concur, the 1 Co. 93, 94, &c. Moor 

elder ſhall be preferred; and that as to one Moiety, which the Grandfon has by 136. Pl. 281. 1 And. 

the Deviſe, he has the ſame Eſtate in it, and no other by the Deviſe, than he 5 2* . Polk 423+ 

would have without it; and therefore ſince the Deviſe works no Alteration in 

Point of Eſtate as to that, the Grandſon ſhall take it in potiori jure, which is by 

Diſcent: as if the Father having ſome Lands Borough-Engliſh, and ſome Frank- 

Fee, ſhould deviſe all his Lands to his eldeſt Son and his Heirs. But it was re- 

blved by the Court, That the eldeſt Son ſhould take all by the Deviſe, and could 

not take a Moiety by the Diſcent as Heir, and a Moiety by the Deviſe ; for there 

can be no ſuch Diſcent as the Diſcent of a Moiety to one Coparcener as Heir 


one 


EC 
che H. havitg two Däugbtets, 


Queſtion was, Whether ohe has a So aud if, 
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Diſcent. 
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There cannot be a Diſcent one cannot plead a Diſcent uni fliæ & Cobæredi, but it is a Diſcent to all: And 
of a Moiety to K* 71 * the Court d the Rule, viz. Where a Deviſe to an Heir gives the ſame Eſtate 
cener as Heir, Co Lit. Lich would deſcend, the Deviſe is unneceſſary, & nibil operatur; it has no 


— — — — 


. b. Palm. * + 4 > * 5 
ar R. 3 i & Lit. Effect, and therefore it is void: But here is not a Deviſe to an Heir; both Co- 


26, 6. | parceners make the Heir, and the one is not an Heir without the other; and ſup. 
poſing the Deviſe void as to one Moiety, the other Motety muſt deſcend to both: 
But the Grandſon muſt take by the Deviſe in this Caſe, becauſe nothing can deſcend 
to him ut uni cobæredi. Afterwards a Point was ſtirred in this Caſe upon the Sta. 
_ tute of Limitations, for which ſee Title Limitations. oe 


*P.243z Clements verſus Scudamore. Hill. 2 Ann, B. R. 2 Ld." Raym. 
vt eee ER SaTY oat FU 1g os © a 0, Oe pI e 

5 Nod. Caſes 120. S. C. 1 N Zje&ment a ſpecial Verdict was found, viz. J. had five Sons, and the 

— glim Lands pyoungeſt Son died in the Life of the Father, leaving Iſſue a Daughter, after 


deſcend to the Repreſen- Which the Father purchaſed Copyhold Lands of the Nature of Borough-Engliſh, 
tative of the youngeſt Son. which by Cuſtom were deſcendible to the youngeſt Son and his Heirs. The Father 
1 Roll Abr. 502. 1 Sid. died ſeiſed, and the fourth Son entered; and now the Queſtion was, Whether the 
3 If 1 Keb. on. 470. fourth Son, or the Daughter of the fifth Son ſhould inherit theſe Lands? And 
A 3 N 12, Holt C. J. delivered the Reſolution of the Court, viz. The Daughter ſhall inherit 
138. Style 145, 6. Jure repræſentationis; for by this Cuſtom the youngeſt Son is put in the Place of 


4 Leon 242. 1 Mod. 102, the Eldeſt at Common Law, and as at Common Law the Iſſue of the Eldeſt is 
2 Sid, 61, Cro. Car, 


preferred jure repre ſentationis, ſo by this Cuſtom ſhall the Iſſue of the Youngeſt. If 

* + Con F006 29D, a Man ſeiſed of Lands of the Cultom of Gavel-kind have Iſſue three Sons, and 

one of the three dies, leaving Iſſue a Daughter, in the Life of his Father this 

Daughter ſhall inherit the Part of her Father, and yet ſhe is not within the Words 

of the Cuſtom; which vide Raft, 143. 4. F. Gavil-kind, terra inter bæredes maſculos 

partibilis & partita, for ſhe is no Male, but the Daughter of a Male, and Heir 

by Repreſentation. In the Year 1560, there was a Caſe between Fane and Barr; 

tit is entered Hill, 1659. Rot. 779. The Cuſtom was, That the Copyhold Land 

of every Tenant dying ſeiſed {Xended to the youngeſt Son.. -A Surrender was 

11 6. made to the Uſe of A. and his Heirs; A. died before Admittance, and it was 
N * agreed his youngeſt Son ſhould inherit if 4. had been admitted; but in this Caſe 
+ 8 3 eral A. being not admitted, it was adjudged the eldeſt Son ſhould inherit; and that is 

8 _ © by Reaſon of the Striftneſs of the Cuſtom, which required a Seiſin and a Dying 

Law takes Notice, and ſeiſed; but by the Report I have of that Caſe, the Court ſaid it had been other- 
ſpecial. Co. Lit. 110, wife, if this Land had been found to be of the Cuſtom of Borough-Engliſh or 

85 5- b. * „ SGavel-kind; for the Law takes Notice of theſe Cuſtoms, but not of ſuch Spe- 

W 1 cial Cuſtoms which muſt be pleaded by him that would take Advantage of them, 

| and muſt be taken by the Court to be as they are ſet forth by the Pleading, and no 

Where Cuſtom makes an otherwiſe. In the Caſe at Bar, the Cuſtom is expreſsly found to be diſcendible to 

Heir, the Law implies all the youngeſt Son and his Heirs, though the Words bis Heirs are needleſs, tor the 

| — BY 3 5 Law would imply all neceſſary Incidents and Conſequences in the Courſe of Diſ- 

. IT mw a > Rofl. Cents. If the Father be diſſeiſed and die, the Right of Entry ſhall deſcend to 

Abr. 780. Noy 11 5 the youngeſt Son; if the youngeſt Son die, the ſame Right of Entry ſhall deſcend 

1 Roll. Abr. 6234 pl. 1, to his Daughter; and the youngeſt Son being Heir by Cuſtom, ſhall have his 

To bo Te 33 Age as if he were Heir at Common Law. And the Court denied the Caſe 

: 2 * Lev. 8j. * Of 1 Leon. 109, 208. and inclined againſt the Opinion of Croke in 1 Cro. 410, 

2 Danv. 542. pl. 4. 549. Reeves verſus Malſter, and ſaid, if a Leaſe be made to H. and his Heirs, for three 

pl. 4, 5. 3 Keb. 475, Lives, of Lands of the Nature of Borough-Engliſh, this deſcendible Freehold 


| 486, 498. ſhall go to the youngeſt Son, though it is a new created Eſtate, for the Cuſtom 

P. 244 is inherent in the Land; and fo it is of a Rent, for it iſſues out of the Land; 

and the Introducing the ſame Rules of Diſcent in all Caſes relating to the ſame 
Lands, tends to Quietneſs and Certainti. 10 | 
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Diſtontinuante of Eſtate. - 
Hunt verſus Burn, Hill. 1 Ann. B. R. 
NY iii | | | Fine to B. for B.'s Life, 


A Tenant in Tail levies a Fine to the Uſe of J. S. for the Life of J. S. with with Warranty, and wm 
* Warranty, and after that levies a Fine to the Uſe of himſelf and his Heirs —_ 4 b 
with Warranty, and after that bargains and ſells to another and his Heirs. Et per Sumo Holt 255. 
Hol. C5 J. and P owell, 'rway. held, 333 : | ** | EY . 0 

iſt, T hat the firit F ine made a Diſcontinuance, but it was only 2 Diſcontinu- Diſcontinuance remains ' 
ance for the Life of J. S. becauſe the wrongful Eſtate that cauſes the Diſcontinu- f long! oY 28 
ance, was only an Eſtate for his Life, and the Diſcontinuance could remain no 8 * 3 
longer than that Eſtate. | | 30 e 


2dly, The ſecond Fine could not enlarge the Diſcontinuance, becauſe the 
Eſtate raiſed by the Fine returned back to the Conuſor, and conſequently the 
Warranty which was annexed to it was extinguiſhed ; and it would be a vain 
Thing to make a Diſcontinuance for the Sake of that Warranty which was de- 
. e e 

zdly, Suppoſe the ſecond Fine had been levied to R. S. a Stranger, yet during the 
Life of the firſt Conuſee this ſecond Fine makes no- Diſcontinuance, becauſe the Co Lit. 333 
Eſtate was turned to a Right by the firſt Fine, and the ſecond Fine could not turn 
it more to a Right; ſo as it is not a preſent or an immediate Diſcontinuance; 
* but if the firſt Conuſee die in the Life of Tenant in Tail, then it becomes a P. 245 
Diſcontinuance; for the new Reverſion which Tenant in Tail gained, and to 9 
which the Warranty was annexed, is executed in Poſſeſſion in R. S. and there 1 Jon. 210. Cro. Car. 
was no Right of Entry or Action in any Body when the Eſtate was executed; for 152, Lat. 64, 72. 
the Tenant in Tail could not enter, and the Iſſue had no Right; and they com- 
pact WIS TSS . 
And Powell J. ſaid, It was thought anciently that no Advantage could be taken 

of a Warranty but by Pleading : If the Iſſue could enter they thought the War- 
ranty was loſt, and therefore created Diſcontinuances in Safeguard of the War- 
ranty: But it is otherwiſe now. Vide 10 Co. 9. ßw. 

And he held there might be a Diſcontinuance, which turns the Eſtate to a There may be Diſcontinu» 
Right, and yet does not take away the Right of Entry, and that a Warranty ance which turns the 
might bar where the Reverſion was only diſplaced and turned to a Right, though Eſtate to a Right, and 
the Right of Entry was not taken away. As if Tenant in Tail makes a Leaſe er not take away Entry. 
the Life of Leſſee, and after grants his Reverſion to J. S. and his Heirs with Lut. 770, 782, Jones 
Warranty, this Warranty is annexed to an Eſtate in Fee, and yet here is no im- 229+, Br. Diſcent 3. 
mediate Diſcontinuance, ſo as to toll the Right of Entry; nevertheleſs, if this A 1 
Warranty deſcend upon the Iſſue, and there is Aſſets, this will be a Bar, which 1 5 
ſhews a Warranty may bar without a Diſcontinuncgdge.. 0 


— 


5— 


Smartle verſus Williams. Paſ. 6 W. & M. B. R. | 


objected by Levinz, That though he admitted the firſt Mortgagee might well 2 ayment, and affigns, 
alien without making any — or joining the Mortgagor, A but Tenant a 1 01 _—— 
3 Will to the Mort agee, and his Poſſeſſion as ſuch is but the Poſſeſſion of His Sufferance, but his Con- 
Mortgagee; yet the Aſſignment of the firſt Mortgagee determined the Leaſe at tinuing in Poſſeſion does 
Will, and the Mortgagor thereby became Tenant at Sufferance, and his Continu- not turn the Term to a 


ance in Poſſeſſion diveſted the Term, and turned it to a Right, ſo that it could - 


1 
| dy . oſt. 280. S. C. Holt 
not be aſſignable without B's Entry on the Mortgagor's joining; that it was at 478. Comb. 247, 


leaſt a Dlveſting of the Term at the Election of the Aſſignee according to Blunder * P. 246 
and Day's Caſe, 1 Cro. 305. And B. the Aſſignee had made his Election and 


brought 
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A. Tenant in Tail levies a 


gh. 3 Lev. 387. S. C 0 
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brought an Ejectment againſt the Mortgagor, which admitted his being out of 
Poſſeſſion ; and they ſhewed the Record itſelf, wherein the Aſſignee was Leſſor of 
the Plaintiff, Sed per Holt C. J. Upon Executing the Deed of Mortgage, the 
Mortgagor, by the Covenant to enjoy till Default of Payment, is Tenant at Will, 
and the Aſſignments of the Mortgagees could only make the Mortgagor Tenant 
at Sufferance, but his continuing in Poſſeſſion could never make a Diſſeiſin, nor 
Diveſting of the Term: Otherwiſe if the Mortgagor had died and his Heir had 
Co. Lit. 56, 57. entered; for the Heir was never Tenant at Will, but his firſt Entry was tortious; 
| or if the Mortgagee had entered upon the Mortgagor and the Mortgagor had 
re entered; for the Mortgagee's Entry had been a Determination of the Will, and 

the Re entry of the Mortgagor had been merely tortious. And as to the Bring. 

ing an Ejectment it was ſaid, that could not admit an actual Diveſting, ſo as to 

turn the Term to a Right, for that was not brought to recover the Morigage- Term, 

but the actual Poſeſion only; for the Recovery of which the Aſſignee of the firſt 


* - 


A Mort age had no other Way but this, or to make a Forcible Entry, which the 
Law forbids; nor does the Aſſignee appear a Party to the Record, but only a 


20 we Lee agen Leſſor of che Plaintiff; ſo that this Record can be no Evidence or Eſtoppel 
a ftitions Proceeding. Againſt hirn, and the Court will take Notice that an Ejectmęnt is only a fiftitious 
Proceeding for recovering the Poſſeſſion which cannot well otherwiſe be obtained; 
and the Entry laid in the Declaration or confeſſed by the Defendant, is not an 
Entry that is real; for it ſhall neither avoid a Fine, nor be ſufficient Evidence to 
 Tupport Treſpaſs for the mean Prolts. reg 
8 5 B 


Anonymous. Trin. 3 Ann. B. R. 
. - A p | 


2 | 
It 1 1 
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1 Sid. 385. Effet ofa P ER Holt C. J. A bare Entry on another without an Expulſion, makes ſuch a 
bare Entry. Co. Lit. Seilin only that the Law will achudge him in Foſſeſſion that has the Right, 
14 - ag 1 du. and ſo are the Words intravit & fui! inde ſeifit. prout lex paſtulat, to be underſtood 
147. Ow. 998. e but it will not work a Diſſeiſin or Abatement without actual 
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S. C, \ Mod. 385, 399. ROVER for ſix Hogs ; anc Verdict was found, viz. That-the 
| 0 


u 


B. in different Counties. diſtrained in both Hundreds, and the Diſtreſs being not replevied in five Days, 
Oath upon Sale admini- Notice was g 


the Oath in the Hundred of B. where he had no Authority; yet this was held 
good, becauſe the Defendant could not ſever the Diſtreſs, it being entire as the 
Cauſe was, and the Hundreds contiguous, ſo that the Driving was lawful, and a 
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not to be driven iato a diſtant Coutity, as Hamphite, 
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| Gould J. contra Holt C. J. Nurtos 


Of Plaintiff: And Mr. Northey urged, that the Concluſion of the Special Verdict a fiogle Point. 
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e Bettiſon, Mich, 8 Will. 3. C. B. "2 T4, Raym, | 
| | 1804. 8. C. | nr. 


| | — F . | f : 0 ) ; 
N a Parco frafto *tis no Objection, That the Plaintiff ſhews no Title to 4450 n To > 8 
diſtrain; therefore the Defendant cannot juſtify Breaking the Pound and eds betone im 


5 f ; may reſcue before im- 
taking them out, thaugh the Diſtreſs was without Cauſe, becauſe they are ras fray but not after» 
now in actual Cuſtody of Law; yet Note, Before impounding he might have wards. 9 Co. 23. a. 


| 1 Inſt 47. b. 1 Roll. 
reſcued. | 7 Abr. 673. Mod. Caſes 


e e eee | 5 | Ne F. N. B. 100. 
* Vaſper ver/us Eddows. Paſ. 12 Will. 3. B. R. Rot. 316. 1 Ld, bg P. 248 N 


RE SP A8 8 for breaking the Plaintiff's Cloſe, c. and treading down where b 
his Graſs with Hogs, &c. The Defendant as to all but one Hog pleaded Diſtrainer cannot bring 

Non cul. and as to, that pleaded, That the Plaintiff diſtrained it Damage-feaſant Treſpaſs, unleſs it be 7 
for the ſame Treſpaſs, and impounded it in the common Pound; the Plaintiff re- den ig e 
plied, that the Hog eſcaped without his Aſſent, that he neither then nor yet is ſa- iſe if it had died. 
tisfied for the Damage. Upon Demurrer it was ſaid for the Plaintiff, That the Caſes B. R. 658. 8. C. 
Hog was only as a Pledge, and that he could not tie it in the Pound, and where a Holt 256. 
Diſtreſs dies, the Diſtrainer may diſtrain again. 3 Cro. 162. 2 Leon. 174. pl, © 
211. 13 F. 4. 17. 2 h. 107, Cre. Car. 148. and that where one pleads 
Levy by Diſtreſs, &c. he muſt conclude, & fic nil debet, or quod adbuc detinet. 
28 H. 6. 6. 35 H. 6. 10. Raſt, 195. Co. Ent. 496. Of this Opinion was 

| Powys, who held that there was a Time 
when the Plaintiff could not have any Action for this Treſpaſs, viz. while the 
Hog was in the Pound, and *twas the Plaintiffs Fault to put him in a Pound, 
which could not hold him; alſo it is the Diſtrainer's Pound. F. N. B. 100. He 
might have put him in any other Place, even into a Pound covert; and he : 
does not fay it eſcaped abſque defectu ſuo; but ab que afſenſu ſuo. If a Diſtreſs dies yejy, 96. 1 Roll. Abr. 
in the Pound, the Action revives, for the Diſtreſs failed by the Act of God; other- 879. Pl. 2. Noy 119. 
viſe where it eſeapes, (eſpecially unleſs it be made to appear that the Plaintiff was Cro. Jac. 147, 
in no Default; which is not done in this Caſe ; for his own Default ought not to 
intitle him to another Action, nor ſubje& the Defendant to a double Puniſhment 


for the ſame Cauſe, viz. The Loſs of his Pig, and the Damages and Cofts of 
this Action. | | | 


Vinkeſtone verſus Ebden. Mich. 10 Will. 3. B. R. 1 Ld. Raym. 384. 


8. C. 


ROME R for his Anchor and Sails; upon Not guilty pleaded a ſpecial Carch. ; 3 „Mod. 359. 
Verdict was found, viz. That the Mayor and Burgeſſes of Newcaſtle, by Anchor and Sails of a Ship 
Cuſtom Time out of Mind, had uſed and ought to repair the Port there, and diltrainableforPortDuries. 
had in Conſideration thereof a Toll of 5 f. per Chaldron of all Coals exported, Safe BR. 216. 8. © 
to be paid by the Exporter ; and for that, by the ſame Cuſtom had uſed to diſtrain 6 
any Thing diſtrainable; and that the Defendant, being Maſter of a Veſſel loaded 
with Coals intended to be carried out of the ſaid Port, refuſed, and for this they 
diſtrained the ſaid Anchor and Sails, being Part of the Tackle belonging to the | 
laid Ship; and if this was diſtrainable they found for the * Defendant, otherwiſe for Special 


Verdict found upon 
ing upon a ſpecial Point, the Court could doubt of nothing but what was P. 249 
thereby referred to them. Vide 5 Co. 97. 1 Cro. 21. Mo. 261. pl. 420. How- 

ever, the Court heard and over- ruled all the other Objections, and held, 1ſt, 

That it was not neceſſary the Town ſhould ſhew that they actually did keep the 

Port in Repair, for their keeping the Port in Repair is not the Conſideration, 

but their being bound by Cuſtom to do it. 2dly, That though the Maſter is not 

1 ay the Exporter, yet as to Port- Duties the Maſter is always looked upon as 
c 


» and is the Perſon anſwerable; for to put them to ſeek the Merchant 10. an- 


ſwer Duties is impracticable, and it is but reaſonable the Maſter ſhould pay a 
Duty for the Benefit of the Port, and that the Town ſhould have the Duty who 
ue to maintain the Port. e 


8 As 


11H. 8. 25. 2 Inſt. 133. As to the Diſtreſs, it was argued, that the Inſtruments of Trade are not diſ- 
Dyer 312. 1 Jon. 197. trainable, viz. A Milſtone is not; Averia caruce are not; a Horſe in a Smith'g 


| Goods are privileged, 


* „* * 5 * 1 TW 
OY 
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Diſtribution. 
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— 


* 


3 Bulſt. 270. Cro. El. Shop cannot be diſtrained; that the Goods ſubject to the Toll only can be taken, 

5300. | and this was Part of the Ship and going from Market. Vide 3 Cro. 227. pl. 14. 
Dy. 199. 1 Leon. 231, 105. 3 Cro. 550, 569. Ney 68. 1 Inft. 47. 1 Sid; 
348. Dy. 312. ei 232d e e, 

On the other Side it was ſaid, Averia caruce are not privileged where there 
is no other Diſtreſs. Vide Stat. 51 H. 3. 2 Inſt. 122, 133, 565. So it is of 
Inſtruments of Trade, as if there be two Milſtones, or averia otioſa. Mo. 214. 
Dy. 302. Gobd. 67, Ow. 139, A Boat is diſtrainable, ergo a Ship, and ergo a 
Sail of a Ship. Dy. 117. pl. 73. 5 1 F 

Sed per Holt C. J. The Duty ariſes from the Goods loaded on Board the 
Ship, with which the Maſter is chargeable; therefore the Ship and every Thing 
there of the Maſter's is chargeable as well as the Goods. And the Defendant 
had judgment. 7 9 | 


Giſbourn verſus Hurſt, Hill. 8 Ann. C. B. 


H. PT, to carry N Trover upon a Special Verdict the Caſe was, The Goods in the Declaration 
Goods of all Perſons indif- were the Plaintiff's, and by him delivered in London to one Richardſon, to 
fer _ we Fans J e carry down to Birmingham. This Richardſon was not a common Carrier, hut for 
on ue eee ſome ſmall Time laſt paſt brought Cheeſe to London, and ia his Return took ſuch 
Goods as he could get to carry back in his Waggon into the Country for a rea- 
ſonable Price : When he returned Home, he put his Waggon with the Cheeſe 
into the Barn, where it continued two Nights fad a Day, and then the Landlord 
| came and diſtrained the Cheeſe for Rent due for the Houſe, which was not an 
* P, 250 Inn, but a private Houſe ; and it was agreed per Cur. That Goods delivered 
8 to any Perſon exerciſing a Publick Trade or Employment to be carried, wrought 
or managed in the Way of his Trade or Employ, are for that Time under a legal 

Co. Lit. 47. a. b. 3 Protection, and privileged from Diſtreſs for Rent; but this being a private Un- 
Bulftr, 270. Ante pl. 4. dertaking required a farther Conſideration ; and it was reſolved, That any Man 
1 undertaking for Hire to carry the Goods of all Perſons indifferently, as in this 
Caſe, is, as to this Privilege, a common Carrier; for the Law has given the Pri- 

. vilege in reſpect of the Trader, and not in reſpect of the Carrier; and the Caſe 

Noy 68. in Cro. El. 596. is ſtronger. Two Tradeſmen brought their Wool to a Neigh- 
bour's Beam, which he . for his private Uſe, and it was held that could not 


be diſtrained. | 

Domina Regina verſus Speed. Mich. 1 Ann. B. R. Vide Title In- 
„ formation. 1 1 
Diſttribution. 


Pett verſus Pett. Trin. 12 Will. 3. B. R. 1 Ld. Raym. 57 1. S. C. 
| Comyns 87. S. C. 123 . | 


24 55 5830 | . i 
Brother's Grandchildren NA R. Lechmere moved for a Mandamus to the Ordinary to make Diſtribu- 
cannot bare with Brother's IVI tion on the 22 & 23 Car. 2. cap. 10. And the Queſtion was, Whether 


n 3 1 o_ the Brother's Grandſon ſhould have a Share with the Daughter of the Siſter of the 


Holt 259. 1 Will. Rep. Inteſtate? The Words of the Act are, Provided no Repreſentation be admitted 
25, 27» 51. among ſt Collaterals after Brothers and Sifters Children: And it was urged, that this 


Kay. 496, 3 Mod. 58. Act was a remedial Law to prevent the Miſchief of Adminiſtrators ſweeping away 


1 Vent. 307, 316, 323» the whole perſonal Eſtate of the Inteſtate, and therefore to be taken largely : /ed 
28; . 209, ; | a2 gely: / 
v4 Thee, 72 ary non allocatur per Cur, For Brothers Children are the Children of the Inteſtate's 
317. 3 Keb. 669. 2 Jo. Brother; for the Inteſtate is the Subject of the Act; it is his Eſtate, his Wife, 
. 55 *. 36. his Children, and by the ſame Reaſon his Brother's Children ; for he is equally 

316, 369. m. | ee rite} Lf * L eee the 
170, 233. | 
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ian 96: 
A. 


DMIN I plug g 8 granted t. to the Fleer * ** b Aunt not de to Di- 
De 


ved for a Mabdamu to 998 es to 1 05 which was denied, ( — ſtribution with Grand- 
mo Amit 1 do 7 v. 6. a 4 no vs the, mov 0 5 or * Adam, Foy er mother, the latter being 


nearera-kin. Ante. 38. 
* ual Degree and Di. e Urge Was not intitled 8. C. Caſes B. R. 615. 
1 8 n ro K the Gfaudmother; for the Grandmother: ſtands in the Holt 43. 


Place of the Mother, and is in the ſecond De to the r The n- 


the Daughters of the Grandmother, and the Daughters cannot be in 
Da gree Ac ar Wan Before th the Tug I "Fac. * 17. If one died 0 55 
out Wife er Child, his Mother had all, and his Siſters and Brothers nothing. 
The Father ſurviving has all at chis Day; and the Reaſon of making that AG | 
was, becauſe the Mother might marry and carry all away. to another Huſband, . 
E | per Moll Chief Juſtice at another Day, No Mandamus- ou ht to be in this Old Law of Diſtribution 
Caſe; By the Common. La, before and at the Conqueſt, e Chil wee 


dren. borh and nnn. 
male and female inherited alike, and the Eftate, whether real” or perſonal, de- 


al, | 
ended to all equally. Sd. Coda. 134. Lamb. Sax. Laws 36. fo. 167. In the Half Blood have equal 

— of H. as — began to be excluded as to the 70 54 and the NW e with whole Rlood, 

Males inherited equally the Socage-Land. Glanv. I. 7. c. 3. At that . N „ Nn 

Land deſcended to the: Father, i che Son died without Hie. Lamb. po. 20g. pl. 1. 2 Chae. * Rep. 

L. L. MH. g. c. 50. And yet abourthis Time, or in the Time of . 2. the Father 376. 

and Mother began -o be excluded as ko the real Eſtate, but not as to 4 * per- 

ſonal. And as by Common Law Father and Mother were nearer than Brother 

or Siſter, Grand father and Grandenorher are nearer than Uncle and Aunt. And 

the Grandmotkeriin this Caſe is the Root of the Kindred ; | hep Fe. Aus 

only a Branch. Mgt WS ; 5 18 


ice of. Oupterbury ahr Wine. Hill. 6 Ann. B. R. 


r £18 


5 p R Cur. Any Perſon chat is müde! to Diſtribution within the 


( 3 : 
Stat. Adminitededs? Account. 
22 Car. 2. c. 10. is by Conſequence intitled to ſue the Adminiſtrator in the Poſt. 3. 6. 


Ecclefiaſticg)-Courtito.makepood his Account by Proofs, and Examination 4 
Path, as: a Legatee was againſt - an Executor before that Tod Vide the R 
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Alt. Rot. mm”; 
\HE Ping bropght, ** Facias a8 1 of dla u bene Tenant i in Dover dies 


upon a 15 ug ment .in Dower obtained by. her againſt the Defontlant to before Writ of Inquiry 
2 he Value Jamages, Coſts,meſne,Profits and Waſte, from the Time Executed, Adminifrator 
of the, cath ane. wo allingit ad 670 which ] udgment the Dama « Jane” meſne 
was remo 5 r gut of C. B. into B. R. and chere affirmed y, Profits. Farc 133. 
after whic the Wait 1 Jnguiry. executed, the. Lady died, and Ad- 3 Lev. 275. Lev. Ent, 


was.commizted 50. the „Plaintiff, ho brought this Writ, The De- 79: Lev. 38, 39, 
fendant Peas that no Bang were adjudged to. the Feme in her 1 13 , Gs: 8 5 
Sc. And the Plaintiff demurred, and the Court reſolved that this was a good Carth. 133 Hole 395+ 
Plea - if Damages had been aſcertained upon the Writ of Inquiry, and Judg- 

men any” ey had then veſted in the Inteſtate as a Debt, and the Ad- | .: 
ON 9 ould have had them; but ſhe dying before the final Judgment, and „ 


en the Damages were due to her only by way of Satisfaction for an Injury. 


is in . of a Treſpaſs, 2 5 Writ of Inquiry being 1 in nature of 
| a per- 


5 7 


ki 
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2 
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Dower. 
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2 


Mod. 2. éa perſonal Action for them, it dies with the Perſon, and a Scire facies lies net 
for the Executor or Adminiſtrator. Judgment for the Defendant, Ney 126. 
3 Lev. 275. Shower 97. S. C. | | 


 Bardon verfi Burdon. Paſ. 3 W. & M. B. K. Rot. 292, 


! 1. of R RO R on a Judgment in Durbam in a Writ of Dower; the Defendant 

e is no Plea after aftef Imparlance had pleaded Detainer of Charters, and upon Demurrer 
mparlance. 9 Co. 18. a. J | , £ : 

10. a. Comb. 183. S. C. Judgment was given by the Court for the Demandant, which was now affirmed; 

for per Cut. He that pleads this Plea muſt plead, That from the Time of the 

Death of his Anceſtor paratus fuit & adbuc paratus exiſtit to aſſign her Dower, if 

the would eliver the Charters. | | Nee 18 


Fl. 
Show. 271. Detainer of 


6 F: 259 * The Lord Gerard verſus The Lady Gerard. Hill. 7 Win. 3. B. R. 
| _ Intr. in C. B. Mich. 5 W. & M. Rot. 445. 1 Ld. Raym. 72. 
S. C. And See the Entry in 3 Ld. Raym. 342. | 


RN De a „ 
2 mall Ws oem RROR of a Judgment in C. B. given in a Writ of Dower, where the 
of the capital Meſſuage. Ter | | | | 5 
Vide thi Reverd we . Tenant as to Part confeſſed the Action, and Judgment was given in C. B. 


in Lev. Entries 76. 3 and a Miſericordia entered againſt the Tenant ; and as to the Reſt, the Tenant 
_ Jae. 401: $. Cc Hu pleaded, That the Meſſuage in Demand had Time out of Mind been called as well 
260, 5 Mod. 64. Comb. Gerard's Bromley, as Bromley-Hall; That Sir Thomas Gerard was ſeiſed thereof in his 
352. Skin, 593. Caſes Demeſne as of Fee; and being ſo ſeiſed, King James I. by Letters Patent under 
* the Great Seal of England, created the ſaid Sir Tho. Gerard Baron of Gerard's 
Bromley, and that he was commorant with his Family in the ſaid Capital Meſ- 
fuage, and ſo the Meſſuage in Demand became, and had ever ſince continued, 
caput Baroniæ, and brings down the Deſcent both of the Barony and Meſſuage to 
himſelf, and demands Judgment, if of the third Part thereof the Demandant 
ought to be endowed. The Demandant demurred, and Judgment was given in 
C. B. for the Demandant, and another Miſericordia entered againſt the Tenant, 

55 who now brought Error, and aſſigned for Error, eh. 
| Eo. Lit. 165. a. 1ſt, That the Demandant ought not to be endowed of Caput Baroniæ, becauſe 
it is for the Honour of the Kingdom to have the Chief Seat kept entire; and for 
Authorities were cited 1 Inſt. 31. b. F. Abr. Dower 180. Bratt. lib. 2. 170. b. 

„ | 7 IP | 
2dly, That there ought not to be two Miſericordia's ; for tis repugnant to this 
Maxim in Law, Quod nemo bis punietur pro uno delifo; and fo is Specot's Caſe, 5 
Rep. 57. and Peytoe's Caſe. As to the firſt Point, Serjeant Wright and Mr. 
Northey for the Defendant in Error argued, that the Authorities cited of the other 
| 28 Side, were of feudal Baronies, of which there were not any remaining at this Time 
Feudal ey | quid. except Arundel, of which Opinion were the whole Court; Et per Rokeſby J. 
Om 5 erde f That was the Ground we went upon in C. B. Et per Holt C. J. Feudal Baro- 
1 nies were when the King in the Creation of the Baronies gave Lands and Rents to 
hold of him for the Defence of the Realm. But the King could not make this 2 
Barony which was in the Seiſin of the Gerards before. As to the ſecond Point the 
Counſel argued, That here were two Delays, which are two ſeveral Offences, and 
two ſeveral Judgments, and therefore there ſhould be two ſeveral Amerciaments; 
2 Leon. pl. 231. 1 Ro. Abr. 213, 218. Barry's Caſe, Fitz. Ar. Judgment 32. 
Raſt. Ent. 19. Co. Entr. 169. b. and that Specot's Caſe was not againſt this, be- 
cauſe the ſecond Judgment there was erroneous, there being no Delay in the De- 


Ante 54. 


fendant. Br. Amerciament, 16, 17, 56. inſtauates, that where there is a final 


* Þ | Judgment given, there muſt be a Miſericordia, * and then, if there is a new De- 
„ 08 lay, there muſt be a new Miſericordia, and Peytoe's Caſe is only a Saying 


of the Counſel, And Judgment was affirmed by the whole Court upon b och 


Points. Vide Ante 54. pl. 1. 
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Bates'r Caſe. Hill. 9 Will. 3. C. B. 


EN ANI for Life, Remàinder to Truſtees for ninety-nine Years, Re- 

mainder to Tenant for Life in Tail; Tenant for Life dies, his Wife ſhall 
be endowed notwithſtanding the Intervening Eſtate; for that being for Years only; 
is not to be regarded: At Common Law the Freeholder might deſtroy it by a 
feigned Recovery; if the Remainder in Tail had been in a Stranger, it would not 
have obſtructed an Action of Waſte, and as the Caſe is, the Party died ſeiſed of 
an Eſtate-Tail; otherwiſe it would have been if the mean intervening Eſtate had 
been for Life; for that had obſtructed Dower as well as Waſte: 15 


Ejectment, 
Knight ver/us Syms. Paſ. 4 W. & M. B. R. 


- 


containing twenty Acres in D. Upon Not guilty pleaded, Verdict was 
for the Plaintiff, but Judgment was arreſted; becauſe Ejectment lies not 
of twenty Acres Arable and Paſture, without ſhewing how much of the one, and 


how much of the other; and Clauſam does not help the Matter: Futlinga is a 


known Meaſure ; ſo is hovata, bida, caruca, but Clauſum is not ſo certain in Law, 


and the adding a Name to the Cloſe is nothing; and Holt C. J. affirmed SavilP: 
Caſe for Law. Vide 2 Cro. 435. contra, 8 | J. affirmed SavilPs 


Whittingham verſus Andrews. Nich. 4 W. & M. B. R. 
RR O R of a Judgment in Ejectment in the Court of Durbam, and the 


E Declaration was De mineris Carbonum, without ſhewing the Number of 


Mines. It was not queſtioned but an Ejectment lies of a Coal-Mine, 2 Cre. 1 50. 


= the Incertainty in not expreſſing the Number was doubted : For the Plaintiff 
Was ur 


urged, That the Courſe was ſo in Durham, and that the Declaration was 
according to the Plaintiff's Leaſe; and as this was the conſtant Courſe in Durham, ſo 
It was well enough underſtood in thoſe Parts, comparing it to the Ejectment for 


ſo many Acres of Mountain, in which Caſe this Court would not reverſe the 


Judgment, but writ to the Juſtices in Ireland to certify whether the Practice there 


could warrant ſuch Ejectments; and being certified, this Court did not reverſe 


the Judgment. And here the Court were ſatisfied ſuch Ejectments : 
Durham, and affirmed the Judgment. TIO 17 ere uſual in 


Smartly verſus Henden. Hill. 8 Will. 3. B. R. 
| N Ejettment for empty Houſes, a Leaſe was ſealed upon the Land, and a De- 


yet becauſe they had not moved for a peremptory Rule [to plead, the Judg- 


ment was ſet aſide; and in ſuch Caſe th 3 : 
che Leaſe, Entry, Sc. OE e muſt be Affidavit of the Sealing of 


Anonymous. Hill. 10 Will. 4. B. R. 


E JECTMEN I of five Cloſes of Arable and Paſture, called 
\ 


e 
Lut. 529. A Tenant for 
Life, Remainder for 

Years, Remainder to A. 


in 


for Life. 
Leon. 168. 


b. 


42. . 


22 B. 3. 3. 
1 Rep. 137. a. 


Tail; A.'s Wife ſhall 
be endowed ; aliter if the 
meſne Remainder had been 
Poſt 291. 1 

46 E. 3. 24. 
Co; Lie. 


5 
Carth. 204. 4 Mod. 97. 
1 Show. 338. Declaration 


muſt ſnew the Quantum 
of each Sort of Land. 


11 Co. 25. b. 55. 


Hetl. 


146, Lit. Rep. 301. 
Palm. 413.. Cro. El. 
Ow. 18. Styl. 
1 Sid. 229. Comb. 


339. 
194. 


* P. 255 


(2) 


198. S. C. Holt. 263. 


Carth. 277. Ejectment 
de mineris Carbonum, 
without ſhewing the Num- 
ber, well in Durham. 

1 Show. 364: S. C. 

4 Mod. 143. 
2 Roll. Rep. 166, 189. 


Hard. 58. 
1 Roll. Rep. 483. 


Jac. 


Palm. 101. 


Noy. 121. 


Cro. 


150. Comb. 201. 
S. C. 


(3) 
g 5 a Ejectment for emptʒ/ 
claration delivered to the caſual Ejector, and Judgment and Execution had; Houſes. 1 Lill. 498. 


Brought an Ejectment in C. B. and at the Aſſizes was nonſuited, and Coſts Nonſuit 0 6s. new 
were taxed upon the Nonſuit; thePlaintiff brought anew Ejectment in C. B. Ejectment brought in B. R. 
and ſtaid till Coſts paid. 


1 Vent. 64. Andrews 17. 
1 Sid. 279. 


and a Rule was made to ſtay all Proceedings till the Coſts of the Nonfor 


Then he brought an Ejectment in B. R. and upon producin the Rule of - 
Court of C. BZ, the ſame Rule was made here. * ? k 


Anonymous; 
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. 
Service upon the Servant, 


and Acknbwledgment f 


the Tenant that he receĩv- 
ed it, ſufficient; © 1 Lill. 
498, 499. Se 
P. 256 


I 
Landlord may be joined a 
Defendant if he requeſt it; 
but is not compellable. 
Holt, 264. 8. C. Lill. 
Ent. 192. 


1 Lill. 497, 499. 


3 
Church demandable by 
the Name of a Meſſuage. 
A Special Rule to defend 
quoad a Right of Entry to 

perform Divine Service. 
11 Co. 25; b. 


Anonymous. Hill. 10 Will. 3. B. R. 


Motion was. made for a Rule to plead in Ejeftment ;, and the Afﬀidavit was, 
A That the Declaration was delivered to Wr the Tenant in Po. 
ſeillon; and alſo that ſince that the Tenant in oſſeſſion had wrote a Letter to 
him, which ke verily. believed to be his Hand, deſiring him, being Attorney for 
the Plaintiff, to intercede with the Leſſor (who was a Mortgagee) for Forbear- 
ance; and the Rule was granted. F | 


Underhill verfaus Durham. Trin. 11 Will. 3. B. R. 


H E Plaintiff moved that the Landlord might be joined a Defendant with 
1 the Tenant in Poſſeſſion; but it was denied; for the Court cannot compel 
him without his Conſent ; otherwiſe if he requeſt it himſelf. In another Cauſe a 
Motion was made on the Behalf of the Landlord, that he might be made a Defen. 
dant; and the Plaintiff oppoſed it, becaufe he was a Parliament-Man. EZ! per 
Holt C. J. He muſt be joined, and we cannot compel him to waive his Privilege. 
Et per Darnell, A Perſon privileged cannot be hoined to be a'Plaintiff, but he 
may be made a Defendant, for every one ought to be allowed to defend his own 
Raghe, Save. © 5 


But now, See the Statute 11 Geo. 2. ch. 19. f. 12, & 13. 


© HAlingfworth werfus Brewſter, Hill. 1x Will. 3. C. B. 


. I N G James . by his Letters Patent granted the Impropriation of Aldpatz 


to B. and his Heirs, reſerving the Right of Patronage, Cc. and a Co- 
venant on the Grantee's Part to pay the Champlain 10 J. per Annum, there being 
no Vicarage endowed out of this Imprepristion. K. Charles II. made Dr. Hol- 
ling fworth Chaplain or Curate by Grant under the Great Seal, under which he en- 
joyed it many Yeats. Brꝭ doſter the Aſſigneg of the Patentee brought an Eject- 


ment, and delivered a Declaration to the Defendant, and had Judgment by De- 


Mich. 1 Geo. B. R. Price 
verſus Jones, ſuch a Rule 
granted on Serj. Salkeld's 
Motion. 


„ a89 

| (8) 

The Term cannot be en- 
larged without Conſent, 


fault, and. Poſſeſſion delivered him upon an. Habenefacins Poſjeſſimem ; and: Mr. 


Attorney General Trevor moved, That the Doctor having no Right to the ol- 


ſeſſion, but only a Power to enter in order'to:preach, which the [Defendant kept 


him out of by Colour of this Judgment in Ejectment and Execution, might 


be reſtored; and 'Serjeant Darnall on the ſame Side anfifted, that the Judgment 
was irregular, becauſe no Declaration was delivered to the Tenant in Poſſeſſion, 
and that the Church was not within the Demiſe of a Meſſuage and Lands. 54 
per Cur. If the Doctor has no Right to the Poſſeſſion, he is not concerned, and 
therefore cannot complain of the Irregularity of the Proceeding: And as to his 
Preaching there, he ſhould have come in and moved for a Special Rule to 
defend only quoad a Special Right of Entry to perform Divine Service, No 
Body can complain of Irregulariry in an- Ejectment, but the Tenant in Poſ- 
ſeſſion, or the Landlord. And ſure a Church is a Meſſuage, and may be 
recovered by that Name in a Precipe : But we will hear you again as to that. 


Anonymous. Paſch. 12 Will. 3. B. R. 


P HE Plaintiff had Judgment in Ejectment, but was hung up by Injunc- 
tion, ſo that the Term expired. Mr, Williams moved to enlarge the 
Term, the Injunction being now diſſolved. Sed per Holt C. J. We cannot 
alter Records. I have no Mind to build a new Clock-houſe. Note; The ſame 
Motion was made Paſch. 3 Ann. B. R. by Mr. Niitinſon, and denied for the ſame 


Reaſon; and ſaid, That it could not be done without Conſent, and · chat in Sir Jchn 


Rolls Cafe (which was cited) the Term wasenlatggdd ; bus ib uns by-Condent. | 


Anonymous. 


OUS» 


NS To UT TT 2 


r 


Eijectment 


Anonymous. Trin. 12 Will. 3. B. R. 


WO N an Ejeftment for Lands in Middleſex, the Declaration was delivered after the After a | GEM elap- 


Eſſoin- day of - Michaelmas Term; the Plaintiff let that Term paſs without fed the Plaintiff muſt give 
doing. any Thing, and alſo till the laſt Day of Hilary Term in like Manner, a new Notice, 
when he moved for a Rule to plead, and for Want of a Plea, ſigned the Judg- 
ment: And the Court held this to be a Surpriſe upon the Defendant, for when he 


let all Hilary Term ſlip without doing any Thing, within which Time he might 


have had a Trial, he ought to have given freſh Notice: As in caſe a Man lets 
an Aſſizes paſs in a Country Caule without proceeding ; wherefore the Judgment 
was ſet aſide. | | | | 


Fenwick's Caſe. Mich. 1 Ann. B. R. 


| To ns, (10) 
Motion was made to make the Leſſor of the Plaintiffs Wife a Defendant in Wife may be made Defen- 
Ejectment, the Plaintiffs Title being by a pretended Intermarriage, which dant in mg mn 
was controverted. Ft per Holt C. J. To make the Landlord a Defendant in the Huſband is Levor © 


; . , ; W intiff. A l. 6. 
Ejectment is of Right; for otherwiſe he might loſe his Poſſeſſion by Combination Pot Gao. 8. E 


"IP * | 
between the Plaintiff and Tenant in Poſſeſſion : And the Court inclined to grant 50, 121, 156. Holt 265, 


the Motion, becauſe there could be no Inconvenience, and it would make the 266. 
Verdict more conſiderable ; but in Regard the Wife lived in Cheſbire, and muſt 
have fourteen Days Notice of Trial, and the Defendant would not waive that, 


the Court perceived it a Trick to put off the Trial; fo nothing was done. 


* Withers ver/us Harris. Mich. 1 Ann. B. R. 2 Ld. Raym. 806. p. 258 
F 8. . 
1 


N Habere facias Poſſeſſionem was ſued out upon a Judgment in Ejectment, In Ejectment Execution 
after a Year and Day paſt after the Judgment obtained, without ſuing out a cannot be ſued after the i 
deire facias ; And Montague argued that there ought to be a Scire faciF;, and cited Year and Pa, le 


1 Sid. 361. 2 Keb. 307. Williams contra agreed there muſt be a Scire facias, for a. * = | 


the Damages, but not as to the Term; for till the Reign of King Charles II. it 3 eicher by the 


was doubted whether a Scire facias would lie on a Judgment in Ejectment, as Plaintiff or his Leffor. . 
appeared by 2 Keb. 55. 1 Sid. 317. and before that Time no oO facias had 2 Salk. 600. wa $4 = 
been brought; and the Plaintiff here, as in the Caſe of a real Action, may exe- IR - City 185 
cute a Judgment in Ejectment by Entry without a Writ of Execution. 2 Sid. in Ejetment. 3 Salk. 
156. 1 Rol. Rep. 215. Ney 11. Palm. 263. Holt C. J. ſaid, That as to the 319. Holt 77, 265. 
Poſſeſſion of the Land, an Ejectment was real, and was the only Remedy for a | 
Termor for Years, and a Recovery in Eje&ment binds the Right and Intereſt of 

him that has the Inheritance, and makes a Title in the Plaintiff; and therefore 

the Scire facias is as neceſſary in this as in any real Action; and in a Scire facias on 

2 Judgment in Ejectment, he that hath the Inheritance cannot falſify, nor can his 

Heir in Fee-ſimple, nor any one that claims under him, except the Iſſue in Tail, 

and he cannot falſify ſuch a Recovery in the Point tried, but only in the Caſe of 

a Judgment by Detault, or elſe by 4 that the Defendant's Anceſtor made 


but a feint Defence, and did not ſhew ſuch and ſuch Pieces of Evidence as he 


ought to have done; and therefore there is no Reaſon why this Cafe ſhould differ 
from the general Rule of Law; fo it was ordered, that a Scire facias ſhould go 
againſt the Tertenants as well as the Defendant : And Powell J. obſerved, That 
in Annuity a Scire facias lay upon a Judgment, | 


% ; 


Fenwick verfus Groſvenor. Paſch. 2 Ann. B. R. 
M R. Fenwick obtained Judgment on a Verdict in Ejectment on his. Demiſe 8. C. * 3 


. th, tt, 
againſt my Lady Groſvenor ; upon this the Lady brought a Writ of 170. by 55 


_ Error, and pending the Writ of Error delivered a Declaration in Ejectment to the venor and Fenwick, If 


Tenants in Poſſeſſion, upon her own Demiſe ; and now the Plaintiff moved for ters be Jucgment tor the 


g ; intiff, fend 
the common Rule, and it was denied; for per Holt C. J. No new Ejectment e e 


g ; ; brings a Writ of Error, 
be brought by the Defendant after Recovery againſt him, till he has quitted he ought not to bring a 


8 1 the new Ejectment. 2 Salk, 


648. 650. S. C. Holt 
265, 266, 


„ 


þ 


— 
Ejectment. 

e eee . | n - —_ 
the Poſſeſſion, or the Tenants have attorned to the Plaintiff, fo as he be in Poſ 
ſeſſion, and the Defendant. out; for if the Plaintiff gets Judgment in this laſt Eject- 

9, P. 259 ment, and the firſt Judgment 1s affirmed, then he renders * it needleſs and in- 
effectual by this riding Judgment, upon which he takes out Execution to recover his 
5 Mod. 88, 350. 6 Modg Poſſeſſion. The Rule for Judgment againſt the caſual Ejector is in the Pow. 
16, 2, % er of the Court upon what Terms the Court thinks fit. My Lady muſt ſhe 
| us a different Title, or we will not grant the Rule. 1 | 

The ſame Thing was done in another - Cauſe, Hill. 2 Ann. B. R. Where the 
Defendant in Ejectment pending a Writ of Error delivered a new Declaration in 
Ejectment, and the Court was moved that the Coſts might be firſt paid. The 
Court thought the Payment of Coſts ſuſpended by the Writ of Error, but ſtayed 

all Things for the Reaſons betore given. | 18 | 


——— 
— 


Little verſus Heaton, March 26, 1702. Ad Aſjiſas coram Holt C. J. 
5 2 Ld. Raym. 750. S. C. gh 8 


tn 8 a Condi- JECTMEN T was brought by the Leſſor againſt the Leſſee on a Con- 
tion of Re-entry, Proof dition of Re- entry for Non-payment of Rent, and upon a Trial before Hol: 
of actual Entry and Ou- C. J. Broderick urged, That an actual Entry and Ouſter was neceſſary, Hol: C. 
= oF * TO JI. anſwered, That true it was the Law had been held fo, and accordingly it was prac- 
hen tiſed till the Caſe of Witbers verſus Gibſon 25 Car. 2. Vide 3 Keb. 218. In which 

Caſe Hale C. J. ruled the Law to be otherwiſe upon a Trial before him at the 
Aſſizes in Bucks, and held that the Confeſſion of Leaſe, Entry and Ouſter, was 
1 Sid. 223. Vide ante ſufficient: That upon this Opinion of his a Caſe was made and moved in Court, 
246. 1 Saund. 319. Where all the Judges concurred with him: That accordingly it was held by 
Scrog gs C. J. in the. Caſe of Sir Robert Pye verſus Billing. 1 Vent. 332. But 
that notwithſtanding this it became a Queſtion again after the Revolution, and that 
he himſelf doubting about it, it was moved again in Court, and that his Brothers 
| Vere all of Opinion with Hale, and that accordingly he had ever ſince held it; 

+ But the demand of the and ſo it was ruled in this Caſe. 3 Keb. 282. F 5 | 
Money for the Rent muſt N. B. Suppoſe an Entry is requiſite to complete the Title of the Leſſor of a 
| be proved, notwithſtand- Plaintiff, I take it that Entry is not confeſſed by the general Rule but 

| — Tay pn og toll only the Entry of the nominal Plaintiff; and therefore in ſuch a Caſe the Plain- 
750, 75h. tiff muſt prove an actual Entry by his Leſſor. And Hale in 1 Vent. 248. ſeems 
| | to hint ſo. For the Rule only confeſſes that the Leſſor of the Plaintiff made a 
Leaſe, but not that he had a Power ſo to do. He confeſſes the Leſſor made ſuch 

a Leaſe, that the Plaintiff entered, and the Defendant ejedted him; but how does 
this relate to the Leſſor's Entry? ! 3 5 | 


Turner verſus Barnaby. Trin. 2 Ann. B. R. 


N Ejeftment, if at the Trial the Defendant will not appear, and confeſs Leaſe, 

362: 1 Entry and Ouſter, the Courſe is to call the Defendant and his Attorney, 

ate wag e _ if he be within the Rule; and then to call the Plaintiff himſelf and nonſuit him; and 
fel. Leaſe, Entry and then upon the Return of the Poſtea, Judgment will be given againſt the caſual 
Ouſter. Mod. Caſes, Ejector. Alſo the Maſter will tax Coſts upon the Rule for confeſſing Leaſe, 
&c. 225. 8. C. Poſt 566, Entry and Ouſter, and, if theſe be demanded of the Defendant, and not paid, 


649. Caſes B.R. 564. RE hy 
Hole 266, . the Court upon Affidavit will grant an Ae men. 


o | 
P. 260 Anonymous. Paſ, 4 Ann. B. R. 


87% HE Plaintiff in Ejectment is a mere nominal Perſon, and Truſtee for the 
Releaſe of Plaintiff is a 2 Leſſor, and if he releaſe the Action, or if an Action be brought in his 
Name for the mean Profits, and he releaſe it, he has been committed for Con- 
tempt: Per Holt C. J. „„ | TT 


Contempt. 


* 


2 


Entry 


Entry Fozcible, 


The King verſus Harris. | Paſ. 11 Will. 3. B. R. 1Ld, Raym. 440. 
8. C. Coymns 61. S. C. | 
F an Inquiſition of Fercible Entry comes into this Court by Certiorari, there Carth, * : n 
can be no Reſtitution, if either the Defendant traverſes the Force, or pleads removed into B. R. no Re- 
three Years quiet Poſſeſſion before the Force; for theſe mult be tried firſt: And fitvtion can be if Defen- 
Holt C. J. remembered the Caſe of Sir Robert Atkins and the Lord Brounker con- TE of an dem 
a 3 5 | 555 | eſſion. Far. 
cerning St. Catherine's Hoſpital; there an Indictment of Forcible Entry was 138. 1 Vent. 265. 3 
brought into B. R. per Certiorari, and my Lord Brounker pleaded that the late Salk. 170. Comb. 328. 
Maſter (Mountague) and Brethren of the Hoſpital were ſeiſed in Fee in Right of Holt 324. S. C. 3 Salk. 
the Hoſpital, and ſo continues it to himſelf, and that he, c. had been in quiet 3; K - 443- Caſes 
Poſſeſſion for three Years next before the Force; to which Plea it was never re-. MA 
plied. Per Holt C. J. upon the Motion of Sir Will. Williams. 


The King verſus Dorny. Mich. 12 Will. 3. B. R. 1 Ld. Raym. 
| 610. 8. Ky | | : 
N Inquiſition of a Forcible Eniry was, That the Defendant & al. in Meſſua- Tenant 5 22 ts ak 
gium exiſtens a School-Houſe adtunc exiſten. tenement. Fc S. intraverunt & within the Statute. Ex- 
eum diſſeifit. expulſ. & gject. extratenuerunt. Mr. Thompſen objected, That it does pulſion muſt be expreſsly 
not appear what Eſtate J. S. had, ſo that he might be but Tenant at Will, which alledged. F. N. B. 248, 


is not within any of the Statutes. Mr. Lechmere contra: * Diſſeifit. imports that he —= Sooug 4 : " 5 
had a Freehold. Vide 3 Leon. 102. Palm. 277. All. 49. Sed per Holt C. J. Holt 267. S. C. Caſes 
Here is an Entry upon J. S. but no Expulſion expreſsly alledged; and the Diſ- B. R. 417. Caſ. ant. 115. 


ſeiſin ought to be poſitively charged; the Words being expelled and diſſeiſed they Caſ. ant. 116, Poph. 205, 
held him out, are a Concluſion without Premiſſes. Vide 1 Sid. j102. 77 — 6 Mod. 95. 1 Hawk. 94. 


is ill. 1 Ven. 306. Diſſeiſivit is ill; cited by Mr. Thompſon. The Inquiſition e Agr 
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: 160. Comber, 70. Cal. 
Was quaſhed per Cur, | _ 123. g 


Erroz. 
Howard verſus Pitt. Trin. 4 W. & M. B. R. 


T RESPA'SS againſt four Defendants ; the Plaintiff recovered in B. R. Garth, 2 6 1 Writ 
Error was afterwards brought in Cam. Scacc. where it pended a Year, of Error abates in Cam. 
5 then abated by the Death of one of the Plaintiffs in Error; then another Scacc. the Judgment is nos 


rit was brought, which pended half a Year, and abated by the Death of another in B. R. yang br — 
Plaintiff. The Plaintiff in the original Action ſeeing no new Writ of Error n 


= brought a third Time, and thinking himſelf at Liberty, ſued out Execution by 3 9 Ws | 
„ Ca. Sa. againſt the Survivors. Serjeant Levinz moved for a Super ſedeas to this b. 3 Cro. 891. Holt 1. 
: Ca, da, Ei per Cur. it was agreed, 1ſt, That there was no need of a Scire Facias = 

to revive the Judgment againſt the Survivors, but that was ſufficiently revived by 

the ſeveral Writs of Error. 2dly, Where a Writ of Error determines in the Ex- 

chequer-Chamber by Abatement or Diſcontinuance, the Judgment is not again in 

E till there be a Remittitur entered; for without ſuch Remittitur it cannot ap- 

e ou to the Court of King's Bench, but that the Writ of Error is ſtill pending in 
g am. Scacc. 3dly, That the Execution was erroneous for this Cauſe, but not 


void; and 4 Leon, 197. was denied. | 


Parker 


Mi 
= 
1 
| 
: 


— 


* 
FY —_ 
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Error. 
*P.262 parker verſus Harris. Mich. 4 W. & M. B. R. Intr. Trin. 3 
5 | Rot. 27. | 
bu | | : | 
- Where a Plaintiff brings E.B T for Rent in C. B. upon two ſeveral Demiſes, one of which was, 
Error, and the Court re- 


Reddendum after the Rate of 18 J. per Annum. After Judgment for the 
N neg Stberwiſe if Plaintiff, the Defendant brought a Writ of Error in B. R. The Court held that 
Ho efendant brings NReddendum after the Rate, &c, was void for the Incertainty, and for this it was 
Error. Poſt 401, 403. held the Judgment ſhould be reverſed : Then it was a Queſtion what Judgment 
11 Rep. 42. Moor 283. the Court ſhould give, Whether as the Court below ſhould have given, viz. 
= 4. ys TAS Judgment for Part, and a Ni Capiat for the reſt, or a bare Reverſal? Et per Cur. 
Saund. 180. 2 Van Where Judgment D gies for the Plaintiff, and the Defendant brings Error, 
249, 253, 270. 4 Mod. there ſhall only be Judgment to reverſe the former Judgment, for the Suit is only 
76. Carth. 234. Skin. to be eaſed and diſcharged of that Judgment: But where the Plaintiff brings 
307. Holt 441. Caſe Frror, the Judgment ſhall not only be a Reverſal, but the Court ſhall alſo 
rs EE give ſuch Judgment as the Court below ſhould have given; for his Writ of Error 
15 to revive the firſt Cauſe of Action, and to recover what he ought to have reco- 

vered by the firſt Suit, wherein erroneous Judgment was given. 


Lampton verſus Collingwood. Trin. 6 W. & M. B. R. Rot. 419. 
| | 1 L. Rm. 37. 8. C. 
(3-3 


Matter contrary. to the J UDGMEN T was given againſt A. and B. and a Sire Facias taken out 
Surmiſe of the Sci. Fac. „ againſt R. Adminiſtrator of B. and two Nihils returned, and thereupon 
and pleadable thereto, not Execution awarded; and the Scire Facias ſuggeſted the Recovery to be againſt 4. 
. NN for + Id 3 b and B. and that H. died and B. ſurvived, and afterwards B. died ue r and 
N ET” 3 that K. is his Adminiſtrator : Now R. brought a Writ of Error caram nobis for 
Salk. 145. Holt 278, Error in the Execution, and aſſigned for Error, that A. ſurvived, and hereupon 
Iſſue was joined, and found for the Plaintiff, but the Court notwithſtanding 

quaſhed the Writ of Error, holding this Matter not a Matter aſſignable for 

Error, becauſe it is contrary to the Surmiſe of the Writ of Scire Facias; and if a 


Scire Feci had been returned, he might have pleaded it, and ſince it was not, he 
muſt bring his Audita querela. 


P. 263 * Hartop verſus Holt. Mich. : keg 3. B. R. 1 Ld. um. 97- 


5 Mod. _— C. Writ JN Debt brought in B. R. the Plaintiff had Judgment. The Defendant 
of Error lies not in Cam. brought a Writ of Error in the Exchequer-Chamber, and the Judgment was 
ps” gh Y OP affirmed. The Plaintiff ſued out a Scire facias in B. R. and had an Award of 
3 judgment Execution. Hereupon the Defendant brought Error in the Exchequer- Chamber 
affirmed there, Comb. 14m in redditione Tudicii quam in adjudicatione executionis. Notwithſtanding all this, 
393- Holt 271. Caſes the Plaintiff in the original Action went on and ſued out Execution, and now a 
B. R. 105. Motion was made to let it aſide, becauſe it was ſued out when there was a Writ 
of Error depending. Et per Holt C. J. 
| « . iſt, The — of the Statute 27 Eliz. was only to relieve upon the very Merits 
1 Vent. 38. 2 Cro-0523; of the Cauſe, as it ſtood upon the Judgment, which the Juſtices and Barons 
Hob. 72. 1 Vent. 169. Might either affirm or reverſe; but there can be no new Writ of Error after they 
5 Mod. 229. 2 Keb. have affirmed or reverſed. If this Scire facias had been ſued out, and there had 
849. 1 Mod. 79. been no. Writ of Error, then upon the Award, of Execution a Writ of Exror 
would have lain in Cam. Scacc. for then the Mexits of the firſt Judgment had re- 
mained yet to be examined: But in the principal Caſe the Merits of the farſt Judg- 
ment were examined before the Scire facias, and thereby the Exchequer-Chamber 
have executed their Power and Authority. If a Plaintiff in Error be nonſuit, be 
ſhall not have a Writ of Error again. In the Caſe of Exeter College, the Lords 
reverſed the Judgment of this Court, and ſent their Judgment down to be entered 
Pol here; but this Court refuſed it, becauſe the Authority of the Judges here deter- 
403. a ! TAY 
mined with the firſt Judgment, and they had na more to do with it. 
Mod. Caſes 30. Poſt 2dly, They held ex conſequenti that the Writ of Error could be no Super ſedeas to 
421. the Execution, and that what the Plaintiff did was well, and no Contempt. 


I Groenvelt 


%. 


WWW 


or means to let himſelf in to take Advantage of that Matter. 


per to be tried: And the Execution was ſet aſide. 


— 


"mn © 


Groenvelt verſus Burwell. Trin. 10 Will. 3. B. R. Vide this Caſe, 
Title Courts and Juriſdictions. 2 Ld. Raym. 213. 8. C. Comyns 
70. S, C. | Ante 1 Poſt 396. 

T was held in this Caſe per Holt C. J. That wherever a new Juriſdiction is 1 


ted Juriſdiction of Record 
erected by Act of Parliament, and the Court or Judge that exerciſes this Juriſ- acting by the Courſe of ; 


4ion, acts as a Court or Judge of Record according to the Courſe of the Com- Common Law. Co. Lit. 
mon Law, a Writ of Error lies on their Judgments ; but where they act in a 4; ay 65 * 
ſummary Method, or in a new Courſe different from the Common Law, there a 8 4 1 * 
Writ of Error lies not, but a Certiorari. | S. C. Carth. 421, 491. 

| | 5 Caſes B. R. 245, 386. 


* Wicket & al verſus Creamer. Paſ. 11 Will. „1 8 536. 
Raym. 439. S. C. e 


R Nortbey and Mr. Eyre moved to ſet aſide an Execution, and the Caſe writ of 1104 AED not 
was, That a Writ of Error was brought on a Judgment recovered in this by.the Death of Defen- 

Court by A. and B. and the Writof Error was allowed, but no Tranſcript made. B. dant in Error. Caſes B. X. 
died, the other Defendant in Error ſued a Scire facias quare executionem non; and upon . 
two Nibils returned had an Award of Execution, and thereupon took the Plaintiff 
in Error upon a Ca. Sa. 

iſt, It was argued and admitted, That though there be but one Defendant in 
Error, yet the Writ of Error does not abate by his Death; but there muſt go a Vide 1 Lill. 531; 
Scire facias ad audiend. Error. againſt his Executors. But that the Defendant in | 
Error was irregular in this Caſe, becauſe the Record was not tranſcribed, and that, 
as it happened here, by his own Fault. Sir Bartholomew Shower on the other 
Side ſaid, as to the firſt Point, That the Plaintiff in Error ſhould have ſhewed 
the Death of one of the Defendants by pleading to the Scire facias, but had 


flipped his Time, and ought not to is ] 
pped his Time, ought not to have Advantage of this Matter without Au- ,... Award of Execution 


dita querela. Upon which it was held per Holt C.] Sci. Feci 
: e , » Defend 
That where the Defendant had Matter which he might have pleaded to the 8 La eee 


Scire facias, and has loſt the Benefit of that by an Award of Execution upon a 


Matter pleadable to that ; 
Scire fect returned, he is eſtop 


for ever. and can - otherwiſe after two Nihils. 
; Nen 1 5 r © coy anc Ante 93. Audit. Quer. 


Award on two Nibils returned, he may relieve himſelf by Audita querela, and the eee OnT 15: 


R X - Bo : 1 | Fitz. 25. Gouldsb. 171. 
Court will fave him that trouble, and relieve him upon Motion, unleſs the Ground 2 Leon. 194. 


of his Audita querela be a Releaſe, or ſome ſuch Matter of Fact, as may be pro- 


Anonymous. Paſch. 11 Will. 4. B.R. 
P E R Holt C. J. A Writ of Error may be againſt the King without Petition, writ of BEL lune the 


though ancien;ly that was uſed, and was a Decency ; but ſince 1640, Writs King. 2 Leon. 194. 
of Error have been made out ex Officio. - | | 


Giggeer's Caſe. Paſch. 1 Ann. B. R. 


AC T I O N was brought by the Name of Giggeer, and now a Writ of Error Error 3 * 


8 F DS | \ | s by Motion ; 
was brought as in an Action between Giggure and the Defendant, whereas Court muſt be moved for 


his Surname was Giggeer; and it was moved that the Defendant notwithſtanding Execution; otherwiſe if 


the Writ ® of Error might take out Execution; and the Court held this was a e eee 


Variance, and that the Record was not removed by the Writ of Error, but 1 26 
would not meddle as to the Execution. Et per Holt C. J. Where a Writ of Error — * 
abates by Motion, the Defendant in Error muſt move for Leave to take out Exe- 
cution; but where by Reaſon of Variance the Record is not removed, he need not 
move the Court for Execution: But at laſt the Record was amended. 
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Andrews 
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Original returned by one 
not Sheriff, is not aſſign- 


able for Error. 


359» 597- 
5 3. 1 Sid. 94. 


Cro, Jac. 
1 Rol. Rep. 
Keb. 


353, 388. Irregularity in 
the Return muſt be com- 
plained of the ſame Term. 


Holt 27 3. S. C. 


Andrews verſts Lynton: Paſ. : Ann. B.R. 
. 


RR O R of a Judgment by Default in an Action of Treſpaſs in C. B. the 
Error aſſigned was, That the Perſon who returned the Original, was 

not Sheriff: And Mr. Raymend urged, That the Returning was not a miniſteria] 
Act, and that an Averment lies againſt what the Sheriff does as an Officer, but 
not as a Judge. Vide Yelv. 34. 2 Cro. 12. 7 H. 7. 4. 8 H. 4. 15. 1 Cyo. 
421. 1 Ro. 738, 760. 2 Lev. 184, 242. 2 fo. 125. Et per Holt C. J. 
Iſt, If the Sheriff did not return the Writ, it was irregular, and you ſhould have 
complained ; but that ſhould have been in Time: When a Writ comes in, the 
Defendant has all the Term to complain of Irregularity, and in that Time the 
Sheriff might have had Leave in C. B. to diſavow the Return; but after the Term 


2 Ld. Raym. 884. 


is ſlipped, and the Writ is filed and becomes a Record, tis then too late, and 


every one is eſtopped to ſay the Sheriff did not return it. But, 2dly, The De. 


fendant in the principal Caſe admitted the Original by appearing and not challen- 


10 
Court may be held per 
legem mercator', and not 


2 Court of Staple, 
Raym. 819. 


P. 266 


1 


( 
6 Mod. 149. S. C. 


2 Ld. 


 prece partium, yet it muſt be given by the Court. 


Va- 


riance between Plaint and 
Declaration in inferior 
Court ĩs Error, Far. 103. 
No Dimunition can be 
alledged of Records out 


of inferior Courts. 


Wales. 


But 


this Rule extends not to 
1 Sid. 147, 364, 


40. Vid. Godb, 267. 


ging the Original; as if a Venire be returned by one that is not Sheriff, this 
is not aſſignable for Error; becauſe he might have challenged the Array for it at 


Ni prius. 


Gibbons verſus Roberts. Mich. 2 Ann. B. R. 


RROR of a Judgment in Briſtol in an Action of Debt upon a Bond. 

; Iſt, *T'was objected, That the Style of the Court is laid to be ſecundum. 
legem mercatoriam, which cannot be but in a Court of Staple ; and Debt upon a 
Bond is not infra legem mercatoriam. Et per Cur, We will intend this to be 
another Sort of Cuſtomary Court under that Name; as where a Court of Pie- 
Powder was ſaid to be held by Preſcription, which could not be; this Court held 
it to be a Cuſtomary Court under that Denomination. 2dly, It was objected, 
That here was a Dies datus partibus predift. and it was not alledged to be per 
Curiam datus. Sed per Holt C. J. Where an Award of Proceſs or Judgment is al- 
ledged, it muſt be ſaid per Cur. but a Dies datus need not; for though it may be 
* 3dly, *Twas objected, That 
the Certiorari was awarded to the Sheriff of the County of Briſtol, and the Re- 
turn is by the Sheriff of Briſtol. Sed non allocatur; For we take Notice of all 
Counties, being to award Proceſs to them every Day, and the Sheriff is our 
Officer. 4thly, It was objected, That the Return was by a ſucceeding Sheriff 
and not by him to whom the Writ was directed; Sed non allocatur; For the Writ 
is to the Sheriff as Sheriff, and not to him by this or that Name; and therefore 
different from a Writ of Error to the Chief Juſtice of the Common Pleas. 


Hale verſus Clare. Paſ. 3 Ann. B. R. 


N a Borough-Court a Plaint was entered as the Plaint of A. B. and the De- 

claration was by A. B. Executor of F. S. and on a Writ of Error in B. R. this 
Variance was aſſigned for Error: And the Court held, 1ſt, That Want of a Plaint 
in an inferior Court is the ſame as Want of Original in the Court of Common 
Pleas; and that this could not be aPlaint in this Action: and though a Verdict will 
cure Want of Original, yet there is no Verdict in this Caſe. 2dly, If ſuch Vari- 
ance had been in a Record of the Common Pleas, Diminution might have been 
alledged, and a good Writ certified; but in Records out of inferior Courts, no 


Diminution can be alledged, and the Court muſt take them as they find them. 


Vide 1 Ven. 6. 


2 Cro. 108, 109, fo. 304. 1 Cro. 282. Hob. 130, 134, 204, 
282, 8 
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Regina verſus Foxby. Trin. 3 Ann. B. R. 


H E Defendant was convicted at the Seſſions for a Scold, and adjudged to 6 Mod. LY. + e. 178. 
be ducked: She brought a Writ of Error (by Leave of the Attorney 213; 239. Writ of Er- 
General) and the Chief Juſtice ſaid, the Court was well enough poſſeſſed of the 727 not Proper to remove 
Cauſe by Writ of Error, but the beſt Way was by Certiorari to remove it into 8 _ . 
the Crown-Office, and then bring a Writ of Error coram nobis refiden. and upon 274. 8 
that the Courſe is to give a Rule to aſſign Error, and then to move for 
a peremptory Rule, and in Default thereof to have a Non. proſ. and then an 


Award of Execution. 
Burnaby ver/us Saunderſon. Trin. 3 Ann. B. R. 


| | 1 
RR O R was brought on a Judgment in C. B. and Want of an Original Mod. Caen i 44 De- 
| K aſſigned for Error: The Defendant in Error came in gratis, and alledged Di- fendant in Error may ſue 
minution, and prayed aCertiorari, and thereupon a variant Original was certified : pew 9 N 1 
Upon this he came again at the Day given, and ſuggeſted another Original BE pay * Wh 
ſuch a Term, and prayed another Certiorari. This appearing on the Maſter's P. 267 
Report the Queſtion was, Whether it was regular? Et per Holt C. J. If a Re- 
cord below be of Eaſter-Term, and Want of Original be aſſigned for Error, the 
Defendant may alledge Diminution, and then a Certiorari goes to the Cuſtos 
brevium only, to certify an Original of Eaſter Term, that being the Term of 
which the Placita is: If then the Cuſtos brevium certifies a wrong Original, or that 
there is no Original, then the Defendant may come and ſuggeſt, before In 
nullo eft erratum pleaded, that there is an Original of another Term, viz. Hil- 
lary or Michaelmas and then there muſt go a Certiorari to the Cuſtos brevium to cer- 3 Leon 106, 107. 
tify that, and another to the Chief Juſtice of the Common Pleas to certify 5 
the Continuances. Alſo if the Cuſtas brevium certify a wrong Original of the ſame 
Term the Placita is of, it has been held the Defendant may ſuggeſt there is a 
tight Original even of that very Term; and when both are before the Court, the 
Court will apply the Record to that which is a good Original. 2 Cro. 279. 
aſſigned for Error the Want of an Original, but did not take out a Certiorari,; 2 8 laintiff 
as the Courſe is; the Defendant in Error pleaded In nullo eſt erratum; and when 1 * 1 
the Cauſe came on in the Paper, it was objected, That there ought to have been dant Confeſſes it. Holt. 
a Certiorari taken out, and a Return of the Want of an Original upon that; for 274. d. C. | 
there might be an ill Original, which is not aided by Verdict, tho' Want of Ori- | 
ginal is. Et prr Holt C. J. If Want of an Original be aſſigned for Error, and 
the Plaintiff in Error does not ſue out a Certiorari, the Courſe is for the Deſendant 
in Error to go to the Maſter of the Office, and get a Rule for the Plaintiff 
in Error to return his -Certiorariz and in Caſe he does not get it done ac- 
cordingly, the Aſſignment of Errors ſignifies nothing; but if the Defendant 
in Error will come gralis and confeſs the Error, there need be no Certiorari 
returned; and as to the Objection, That there may be a bad Original in 
this Caſe, that is another kind of Error; for when Want of Original is 
aſſigned for Error, the Court will never intend a bad Original: The Judg- 
ment was affirmed. : | 1 8 
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Smith verſus Stoneard. 1 Ld. Raym. 1156. S. C. 
| | (14) 
Na Writ of Error of a Judgment in C. B. after Verdict the Plaintiff in Error Where Want of Original 
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Carlton verſus Mortagh. Trin. 3 Ann. B. R. 2 Ld. Raym. 1005. P. 268 x — 
| | Ts | 


| TT 
LVirit of Error was brought upon a Judgment in Debt in C. B. and 6 Mod. 1 13, * 


4 Want of Original was aſſigned for Error: The Defendant before a —.— . 
. l ; a | — E aſe miſpleaded. 
ra returned came in gratis, and pleaded a Releaſe in Bar; the Plain- The Court may IT 


uf in Error demurred, and the Defendant joined therein. It was agreed per Certiorari ad inform. 


fol. Curiam, That the Releaſe was miſpleaded for Want of a Venue; and upon Conſcientiam. Mod. 
* this Caſes 208. 


e — Ah a. att... Milt. M.A th. At. 


— data. Ince. th tn ttt 


| 3 
Original — . by one 
not Sheriff, is not aſſign- 
able for Error. Cro. Jac. 

„597. 1 Rol. Rep. 
| 15 Vid. 94. 1 Keb. 
35 3, 388. Irregularity in 
the Return muſt be com- 
plained of the ſame Term. 
Holt 27 3. S. C. 


Error. 
Andrews verſus Lynton: Paſ. 2 Ann. B. R. 2 Ld. Raym. 884. 
. mt FLY 


RROR of a Judgment by Default in an Action of Treſpaſs in C. B. the 
Error aſſigned was, That the Perſon who returned the Original, was 
not Sheriff: And Mr. Raymond urged, That the Returning was not a miniſterial 
Act, and that an Averment lies againſt what the Sheriff does as an Officer, but 
not as a Judge. Vide Yelv. 34. 2 Cro. 12. 7 H. 7. 4. 8 H. 4. 19. 1 Cro. 
421. 1 Ro. 758, 760. 2 Lev. 184, 242. 2 fo. 125. Et per Holt C. ]. 
Iſt, If the Sheriff did not return the Writ, it was irregular, and you ſhould have 
complained ; but that ſhould have been in Time : When a Writ comes in, the 
Defendant has all the Term to complain of Irregularity, and in that Time the - 
Sheriff might have had Leave in C. B. to diſavow the Return; but after the Term 


is ſlipped, and the Writ is filed and becomes a Record, tis then too late, and 


every one is eſtopped to ſay the Sheriff did not return it. But, 2dly, The De. 
fendant in the principal Caſe admitted the Original by appearing and not challen- 
ging the Original; as if a Venire be returned by one that is not Sheriff, this 


is not aſſignable for Error; becauſe he might have challenged the Array for it at 


: ( 10 ) 

Court ray be held per 
legem mercator', and not 

2 Court of Staple, 2 Ld. 

Raym. 819. 


Niſi prius. : 
Gibbons verſus Roberts. Mich. 2 Ann B. R. 
\RROR of a Judgment in Brifol in an Action of Debt upon a Bond. 
Iſt, *T'was objected, That the Style of the Court is laid to be ſecundum 
legem mercatoriam, which cannot be but in a Court of Staple ; and Debt upon a 


Bond is not infra legem mercatoriam. Et per Cur. We will. intend this to be 


another Sort of Cuſtomary Court under that Name; as where a Court of Pie- 
Powder was ſaid to be held by Preſcription, which could not be; this Court held 
it to be a Cuſtomary Court under that. Denomination. adly, It was objected, 


That here was a Dies datus partibus predift. and it was not alledged to be per 


* P. 266 | 


„ 

6 Mod. 149. S. C. Va- 
riance between Plaint and 
Declaration in inferior 
Court is Error. Far. 103. 
No Dimunition can be 
alledged of Records out 
of inferior Courts, But 


this Rule extends not to 


Wales. 1 Sid. 147, 364, 
40. Vid. Godb, 267. 


Curiam datus. Sed per Holt C. J. Where an Award of Proceſs or Judgment is al- 


ledged, it muſt be ſaid per Cur. but a Dies datus need not; for though it may be 
prece partium, yet it muſt be given by the Court. 3dly, Twas objected, That 
the Certiorari was awarded to the Sheriff of the County of Briſtol, and the Re- 
turn is by the Sheriff of Briſtol. Sed non allocatur; For we take Notice of all 
Counties, being to award Proceſs to them every Day, and the Sheriff is our 
Officer. 4thly, It was objected, That the Return was by a ſucceeding Sheriff 
and not by him to whom the Writ was directed; Sed non allocatur ; For the Writ 
is to the Sheriff as Sheriff, and not to him by this or that Name; and therefore 
different from a Writ of Error to the Chief Juſtice of the Common Pleas. 


Hale verſus Clare. Paſ. 3 Ann. B. R. 


N a Borough-Court a Plaint was entered as the Plaint of A. B. and the De- 

claration was by A. B. Executor of J. S. and on a Writ of Error in B. R. this 
Variance was aſſigned for Error: And the Court held, iſt, That Want of a Plaint 
in an inferior Court is the ſame as Want of Original in the Court of Common 
Pleas; and that this could not be a Plaint in this Action: and though a Verdict will 
cure Want of Original, yet there is no Verdict in this Caſe. 2dly, If ſuch Vari- 
ance had been in a Record of the Common Pleas, Diminution might have been 
alledged, and a good Writ certified; but in Records out of inferior Courts, no 
Diminution can be alledged, and the Court muſt take them as they find them. 
Vide 1 Ven. 6. 2 Cro. 108, 109, Jo. 304. 1 Cro. 282, Hob. 130, 1 34, 204, 
282, | | | | [En | 
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Regina verſus Foxby. Trin. 3 Ann. B. R. 


H E Defendant was convicted at the Seſſions for a Scold, and adjudged to 6 Mod. LS e. 178. 
be ducked : She brought a Writ of Error (by Leave of the Attorney 213; 239. Writ of Er- 

General) and the Chief Juſtice ſaid, the Court was well enough poſſeſſed of the 1 2 remove 

Cauſe by Writ of Error, but the beſt Way was by Certiorari to remove it into ap : p ; +l 7 8 

the Crown- Office, and then bring a Writ of Error coram nobis refiden. and upon 274. oh 

that the Courſe is to give a Rule to aſſign Error, and then to move for | 

a peremptory Rule, and in Default thereof to have a Non. prof. and then an 

Award of Execution. | 42 ee ; 


Burnaby ver/us Saunderſon. Trin. 3 Ann. B. R. 


R R O R was brought on a Judgment in C. B. and Want of an Original Mod. Cale : _ De- 
aſſigned for Error: The Defendant in Error came in gratis, and alledged Di- fendant in Error may ſue 
minution, and prayed aCertiorari, and thereupon a variant Original was certified; ?* ö a 
Upon this he came again at the Day given, and ſuggeſted another Original of returned on che * 
ſuch a Term, * and prayed. another Certiorari. This appearing on the Maſter's * p, 267 
Report the Queſtion was, Whether it was regular? Et per Holt C. J. If a Re- 
cord below be of Eaſter- Term, and Want of Original be aſſigned for Error, the 
Defendant may alledge Diminution, and then a Certiorari goes to the Cuſtos 
brevium only, to certify an Original of Eaſter Term, that being the Term of 
which the Placita is: If then the Cuſtos brevium certifies a wrong Original, or that 
there is no Original, then the Defendant may come and ſuggeſt, before In 
nullo eſt erratum pleaded, that there is an Original of another Term, viz. Hil. | 
lary or Michaelmas and then there muſt go a Certiorari to the Cuſtos brevium to cer- 3 Leon 106, 107. 
tify that, and another to the Chief Juſtice of the Common Pleas to certify 
the Continuances. Alſo if the Cuſtas brevium certify a wrong Original of the ſame 
Term the Placita is of, it has been held the Defendant may ſuggeſt there is a 
tight Original even of that very Term; and when both are before the Court, the 
Court will apply the Record to that which is a good Original. 2 Cro. 279. 


Smith verſus Stoneard. 1 Ld. Raym. 1156, S. C. 


1 FI 8 | 
Na Writ of Error of a Judgment in C. B. after Verdict the Plaintiff in Error Where Want of Original 
aſſigned for Error the Want of an Original, but did not take out a Certiorar;, 1 Signed, the Plaintiff 


; s in E ſt > A 
as the Courſe is; the Defendant in Error pleaded In nullo eſt erratum; and when 1 er x 13 
the Cauſe came on in the Paper, it was objected, That there * to have been dant Confeſſes it. Holt. 


a Certiorari taken out, and a Return of the Want of an Original upon that; for 274. d. C. 
there might be an ill Original, which is not aided by Verdict, tho' Want of Ori- | 
ginal is. Et per Holt C. J. If Want of an Original be aſſigned for Error, and 

the Plaintiff in Error does not ſue out a Certiorari, the Courſe is for the Deſendant 

in Error to go to the Maſter of the Office, and get a Rule for the Plaintiff 

in Error to return his -Certiorariz and in Caſe he does not get it done ac- 
cordingly, the Aſſignment of Errors ſignifies nothing; but if the Defendant 

in Error will come gratis and confeſs the Error, there need be no Certiorari 
returned; and as to the Objection, That there may be a bad Original in 

this Caſe, that is another kind of Error; for when Want of Original is 
alſigned for Error, the Court will never intend a bad Original: The Judg- 

ment was affirmed. | | ECT TE, 


* Carlton verſus Mortagh. Trin. 3 Ann. B. R. 2 Ld. Raym. 1005. * P. 268 
| „ 08 S. C. 


A Writ of Error was brought upon a Judgment in Debt in C. B. and 6 Mod. 4 AN 
Want of Original was aſſigned for Error: The Defendant before a pe 1 vo ee 
Certiorari returned came in gratis, and pleaded a Releaſe in Bar; the Plain- The Court — we) = 
uf in Error demurred, and the Defendant joined therein. It was agreed per 


Certiorari ad inform. 


fol. Curiam, That the Releaſe was miſpleaded for Want of a Venue; and upon Conſcientiam. Mod. 
£ * ü b this Caſes 208. 
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Hob. 164. Keb. 225. this the Queſtion was, Whether the Court ex Officio, ſhould award a Certicrari, 

1 Cro. 84, Moor 700. that it might appear to them whether there were an Original or not? Heli C. J. | 
Noy 83. 84. 1 Sid. 39. was of Opinion that the Court could not award a Certiorari; becauſe the Queſtion 
Ls 8 . dit was not, Whether Error or not? but whether barred or not by the Releaſe? And 
cannot depart m the that Want of Original was certainly Error in this Cafe, which the Defendant had 
Point put in Judgment. confeſſed by coming in gratis and * pleading his Releaſe ; for that by com- 
2 Keb. 17. 1Cro. 84. ing in gratis he had prevented the Plaintiff, and hindered him from com- 
2 Lev. n pleting his Error by taking out a Certiorari , and therefore the Court muſt 
+ * bs me : ＋ take it to be as the Plaintiff had admitted: Alſo that the Court is not at 
e Liberty to depart from the Point referred to their Judgment: At that R te they 
{trike out the Plea in Bar and the Demurrer, and give Judgment on the Cerſiorari: 
That the Court is no more at Liberty in this Caſe, than if, inſtead of a Demurrer 

Iſſue had been joined upon this Plea, and found for the Plaintiff; and if that had 

been the Caſe, the Court might as well have granted a Certiorari to ſee whether the 

Trial was to any Purpoſe : But he allowed a Diverſity between a particular Error, 

as in this Caſe, and the general Errors aſſigned; for if the Defendant had pleaded 

a Releaſe, and that had been found againft him; yet the Court could not reverſe 

the Judgment, unleſs Error had appeared in the Record. Czteri Juſticiarii con- 

tra; Powys and Gould held, That the Act of the Parties might forecloſe themſelves, 

but not the Court; and that they are to give Judgment upon the whole Record ac- 

cording to Conſcience and Right, and cannot be concluded by any Admittance of 

the Parties: And Powell took this Difference, If Error be aſſigned in a Defe& 

? which will appear by the Record itſelf, and the Defendant pleads a Releaſe, the 

2 Cre. 443. Godb. 407. Court ought not to reverſe the Judgment though the Releaſe be miſpleaded; be- 

cauſe it is an Error in Law, which appears upon the Face of the Record, 

| and the Releaſe was to bar the Writ of Error. Aliter if the Error does not appear 

Error in Fact may be cone” upon the Record; for in ſuch Caſe the Court muſt go on to determine the Write 


feſſed, but not Error in aid whether there be Error in the Record or not: And he held that Error in Fat 


8 might be confeſſed; but Error in Law could not; by Errors in Fact he meant 
"EO uch Errors as * could not appear on the-Face of the Record ; and therefore if a 
1 Roll. 722 Noy 83, Matter in Pais be affigned for Error, and the Defendant plead a Releaſe, but 
84. 1 Leon. 22. 1 Co. miſplead it; or if Iſſue be taken and found againſt him, the Court in ſuch Caſe 
36. 5 Co, 37. 1 Sid. muſt reverſe the Judgment without more ado. Vide 21 E. 3. 54. 1 Cre. 415. 
109. VYelv. 118. Jo. 373, 374. 1 Ro. 764, 765. 2 Cro. 60. Lat. 152. 1 Jo. 139, 140. 5 
| | Co. 37. After In nullo eſt erratum pleaded, the Plaintiff cannot have a Certiorari 
ex debito juſlitiæ, but it may be granted ad informand. conſcienliam Cur. 28 H. 6. 10. 
9 E. 4. 32. The Court will award it in order to affirm, but never to reverſe a 

Judgment or make Error. Palm. 52. Jo. 138. 21 E. 4. 38, 39, 44. 2 Cya. 

6, 141; 445. 3 C70. 836, 837. a | REY | 


Tyſon verſus Hilliard. Hill. ; Ann, B. R. 2 Ld, Rehm. 112% 
1 2 | | 8. . . | | | 


0 1 1 5 | EASE a Judgrnent in C. B. the Declaration was Trin. primo Anne, and Want 
turned upon the ſame Cer- of an Original aſſigned for Error, and a Certiorari was awarded, and the Ori- 
tiorari with the Original. ginal returned with the Continuances, by which it appeared the Declaration was 
Holt 276, S. C. Hill. 13 W. 3. with Impatlances till Trin. 1 Anu. and the Original of that Term; 

| fo that it appeared to be a Svit pending in the Common Pleas before any Original, 

Which was the Objection. Vide 1 Lev. 69. 1 Keb. 177, 197, 238, 377. eto. 
108. Sed non àllobatur; For per Holt C. J. The Certiorari as to the Continuances 
was impertinent, and ſo is the Matter returned; and as to the reſt the 125 is 
impoſſible and contrary to the Record, and therefore the Imparlances ſhall be taken 


to be in another Cauſe. Vide Style 293. Judgment affirmed. | 


9 Redham verſus Waters. Hill 4 Ann. B. R. 


Upon a ons the T FP ON a Writ of Error of a Judgtnent in che Court of Berwick, the Proceed- 
Court takes Notice of the ) ings were returned in Engliſh. Et per Cur, It was held, That on a Writ of 
Law or Cuſtom of the in- Error the Court of King's Bench is to take Notice of the particular Laws and 
ferior Juriſdi&ion ;_other- Customs of the Place where the Judgment was given, and the Law of that Place 


210 TEE eee orpus. need not be returned, but the Court muſt inform themſelves of it; alſo that if by 
: i 1 & f * Law 


3 


— 


* 


** 5 ©. 


On the other Side it was argued, That by Ii nullo 


nullo eft erratum * is eſtopped to pray a Certiorari as to every Part of the Record, ſo 


4 
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Law the Proceedings below be in Engliſh, they may Be fo entered here; and a 
Difference was taken between a Writ of Error and a Habeas Corpus, for upon a 
Habeas Corpus, the inferior Juriſdiction muſt in their Return ſet forth the particular 


Law or Cuſtom of the Place whereby they juſtify their Commitment, otherwiſe 
the Court is fot to take Notice of ttt. Ir 


2 


| 
l 


o_, 


Mereditfi ver/is. Davies. Paſ. 16 Ann. B. KR. P. 270 


RRR OR of a Judgment for the Plaintiff in Ejectment in the Grand Seſſion Court ads . Certid- 
E. of Waler after Verdict; the general Errors were aſſigned, and In nullo eff rari ex Officio to ſupply a 
erratum pleaded: Upon arguing of the Caſe it appeared that the Declaration ſet Pefect in the Body of the 
forth a Demiſe for a Term of Tears to the Plaintiff, But did not ſhew that tlie eee ee nullo eſt 
2 | | 1 Met | | pleaded. 1 Ro. 
Plaintiff entered or Was poſſeſſed; and the Truth was, That this Line was omitted Ab, 767. M. 1. 5 Co: 
in the Tranſcript, and the Court held this Defect to Be fatal. Hereupon the 37. b. 2 Roll. Rep. 47 1. 
Plaintiff prayed the Court would ad informand. conſcientiam award a Certiorari to Still. 352. 
the Gran! Seſſions, Mr. Bryages argued it could not be done, for that the Party f 
had eſtoppped himſelf by pleading In nullo eſt erratum; and though the Court 
might do it in order to be certified of the Out- branches of the Record, as in the 
original Writ or Warrant of Attorney, which are not returned with the Body of the 
Record upon a Writ of Error, and which indeed are contained in another Roll; 
yet the Court could never do it to be certified of any Thing in the Body of the 
Record: They muſt ſuppoſe it to be returned as it ought to be, and muſt take it 


as it is, and are concluded by the Admiſſion of the Parties from taking it to be. 
otherwiſe... Vide 1 Ro. 264. 2 Cro. 6. 9 E. 4. 32. N * 


eſt efratum; the Defendant By pleading In nullo ef 
admitted the Record perfect; for the Effect of his Plea is that this Record, as it 20. _ - eg 
is, is without Error: therefore he cannot come and alledge Diminution afreſh, arge the Record to be 


and ſay that there is Error by reaſon of ſuch a Defect, for that is againſt his for- — —_ —_ 
mer Suppoſal ;. and by the ſame Reaſon he may be let in to alledge a Diminution tion. Far. 104, 124. 
more than once, and he may alledge it in infinitum ; that the Party was therefore 2 Saund. 212, &c, 1 
bound and forecloſed by this Admiſſion, and that equally as to all Parts of the 20. 200. 2 Lev. 38, 
Record; but the Court were not forecloſed, for the Writ of Error is a Commiſſion 45 9 * 096: 47. 
to them to examine the Errors, viz. Quod inſpeftis record. & proceſſu fieri faciat | 

quod de jure fuerit faciend. Therefore no Admiſſion of the Parties can or ought to — 

teſtrain the Court from looking into the Record before them: That in the Caſe of 

Carlton and Mortagh (ante pla. 15.) the Plaintiff aſſigned for Error Want of Ori- 

ginal, and the Defendant pleaded a Releaſe, but miſpleaded it; and though this 

was a full Confeſſion of the Party that there was no Original, yet the Court award- 

ed a Certiorari, and affirmed the Judgment; but that had been otherwiſe if he 


had aſſigned for Error Infancy ; becauſe this could not appear by inſpecting that 


Record: And that wherever by inſpecting the Record the Court may affirm the 
Judgment, they ought to award a Certiorari. And as the Party by pleading In Þ 
271 
the Court is forecloſed as to no Part; and the Caſe of Gin was cited. 1 Keb. 1 Sid. 139. 
557. In a Quod ei deforceat Judgment was given, quod petens teneat prædict. lene- 
menta inſtead of recuperet : Upon this a Writ of Error was brought, and after In 


nullo ef erratum pleaded, the Court being informed the Judgment was tight, ſent 


a Certiorari. In the Caſe of Fanſbaw and Morriſon, Trin. 3 Ann. B. R. In a Ante 208. 
Cre facias on a Recognizance againſt Bail, Judgment was for the Plaintiff, & quod | 
recuperet damna occaſione dilationis executionis; which was naught, being not war- 

ranted by the Statute, which gives only Coſts of Suit; In nullo eſt erratum was 
pleaded, and the Defendant got this amended in the Common Pleas, and the 

Court ſuffered it to be amended here. Et per Cur. A Rule was made fot a 


Certiorar 


5 i upon theſe Reaſons, together with an Affidavit that the Record was 
Tight below. 2 | ell oct” . 


Scott verſus Peacock. Mich. 4 W. & M. B. R. 


; . : | : 
Precedent Aſſent of te 1 8 O a Scire ſacias quare £xecutionem non upon a nt, the Defendant 
Plaintiff will excuſe El. | pleaded that he was formerly taken in Execution by Ca. Sa. upon the 
<Þ. * 1 * ſame Judgment, and the Sheriff ſuffered him to eſcape, to which Eſcape the Plain- 
F228 . 478% C. ff then and there conſented : Sed non allocalur; for the Aſſent ſubſequent will not 


* 


make it an Eſcape with the Conſent of the Plaintiff, and therefore he has eite 


+ 


| his Remedy againſt the Sheriff, or may retake the Party. 


* P. 272 | Dominus Rex verſus Fell. Hill. 10 Wil. 3. B. R. 1 1 Raym. 
1 ns 444. 6. C. | ME OI 


3 | | | x] 
Nr. FELL vas indicted by two ſeveral Indictments, viz, One, for that he being 
again danger? 5 ** Keeper of Newgate, one Birkenhead was comitted to the Priſon of Newgate 

mitted 1 priſon, and Jab cats, Vicecom. Mid. and the ſaid Birkenbrag being in Cuſtody of Ful 

1 7 1 124 10 "I ©. er 2 at | 1 
charged with High Trea- oneratus alta proditione, the Defendant negligently ſuffered him to eſcape. And it 
ſon, ill. Holt 279. 8 C. was objected in Arreſt of Judgment, that the Warrant of Commitment ought to 

Caſes B. R. 226, 227- haye been ſet forth; which was not done; and it was argued by Mr. Northey, 
That even in Debt for Eſcape the Commitment mult be ſet out, 3 Cro. 894. 1 

Inſt. 599. and he might be charged with High Treaſon, and not committed lr 
it; and at the Time af the Eſcape he does not appear to have continued charged, 
nur is it = that the Defendant let him eſcape /ive Marramis or pationitione. By 
per Holt Chief Juſtice: 1ſt, Tis not enough to ſay that he was chargeil, bat le 
muſt alſo be ſaid to be committed for High Treaſen; for if H. be in Cuſtody for 
| Treſpaſs, and another ſhould go before a Juſtice and ſwear High. Treafon againſt 

1 Rol. Abr. Bog. F. 3- him, H. is in Cuſtody and alſo charged with High Treaſan; yet the Gaoler in that 

2 Mod. 30. Dy. 66, 13. Caſc is not liable, as he would have been in caſe. H. had been committed for | 

Cre Jac: $88- lr 21: Treaſon: The Precedents arc, cujus couſe commiſſhs fwit 3 and the Warranr of 

e was ſet out in Lord Grey's Caſe; and if there be Error in the War 


(1) 


— 


| rant, the Gaoler ſhall take no Advantage. 8 3 
Poſt 287. 1 Rol. Abr. 2dly, The Priſoner is in Cuſtody, both of the Gaoler and of the Sheriff, and if 


$06, he be committed to the Sheriff, and the Gaoler fuffer him to eſcape; the Gavler is 
puniſhable ; for the Sheriff ſhall anſwer ciyilly for. the Faults of hisGaoler, but not 

criminally. Vide 14 E. 3. c. 10. 19 H. 7: e. 10. And a Commitment to a Pri- 

ſan 1: Ke TE uix. Commillitur Priſons; committitur Turri Landon. | 

* 3dly, The Court will not intend a Pardon: If any were, it ſhould be ſhewn on 

the other Side; and if there were a Pardon, the Sheriff or Officer cannot rake 

Notice, of it till it be allowed in B. R. and before ſuch Allowance had, tis criminal 


+ 


| | Watſon verſus. Sutton. Mich, 13 Will: 3. B. R. 
Marſhal 4 1 in N Debt for an Eſcape againſt the Marſhal of the King's Bench, and Nil debet 


Eſcape, till Notice of the I pleaded, the Evidence was, That the Priſoner being out on Bail came and 
Commitment Cafes B. R. ſurrendered himſelf, by entering a Reddidit Je in Diſcharge of his Bail in the Judges 


"_ Book; That * the Plaintiff's Attorney accepted him in Execution, and filed a Cam- 
5 229 mititur with Mr. Browficld the proper Officer. Upon this Evidenee- the Jury 


Cro, El. 743. Mod. Caſes found for the P zintiff; and now the Marſhal moved for a new: Trial, becauſe he 
133- Ante pl. 2. New had no Notice, for *twas not ſufficient to enter aCommittitur in the Office, without 
Trial norgranted for Mat- ſerving him wich 4 Rule, or entering a Coommitticar alſo in che Marſhal's Book kept 
on at former Trial. Mod. in the Office for that Purpoſe, without which the Marſhal is not c in 
Caſes 22, 222, 242. 2 Eſcape, Et per Cur. A Reddidit ſe in the Judge's Book is an immediate Diſcharge 
Salk. 645. Ante 295. of the Bail; but he is not in Cuſtody till the Plaintiff makes his Election by 
El entering a Committitur; nor then is he in Cuſtody, fo as to charge the Marſhal, 
till there be a Notice by Rule or Entry as aforeſaid But this Matter ſhould have 
been ſhewed and inſiſted on at the Trial; 'tis now too late: So the Motion was 
denied; -. | : A 
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Shirley verſus Wright. Trin. 1 Ann, B. R. 2 Ld. Raym. 775. S. C. 


H E Sheriff had the Defendant in Cuſtody on a Ca. Sa. which iſſued poſt Rfcape 6 
diem & annum, without a Scire Tacias, and let him eſcape; and it was Proceſs. Far. 29. Ante 
held that he was liable, and ſhould not take Advantage of the Error ; but other- 272, 39: 2 Salk. 700. 
wiſe had it been on a Capias ad reſpondend. bearing Teſte in Trinity Term, and . 8 hens p- 6. S. C. 
returnable in Hilary; becauſe ſuch Proceſs muſt be returnable from Term to 
Term; otherwiſe tis out of Court. PO Re OUTER | | 


Anonymous. Mich. 4 Ann. B. R. 


TN E B T for 2007. upon a Bond, conditioned to pay 100 J. for want of Bail the Diſelvrss bf Sali not 
1 F Defendant was committed to the Marſhal, and he applied to the Juſtices of having Juriſdiction, is 

Peace of Surrey, and procured a Diſcharge on the late Act, for the Relief of inſol- DR El. +, 4 

vent Debtors. The Plaintiff obtained an Eſcape-Warratit, upon which he was n Mod. 4 — 

taken up; and upon a Motion to be diſcharged the Court held this was an Eſcape, - 8 

for being a Priſoner both indebted and alſo charged in above 100). Debt and Da- | 

mages, the Juſtices had no Authority for what they did, and therefore the Diſ- 

charge was illegal and void. 5 fr 


Jackſon vei/uis Humphreys. Trin. 3 Ann. B. R. 


„ 3 Wo. "OOO OY V 0 | 
N Eſtaße, againſt the Sheriffs of London, the Plaintiff declared that he levied a A. Levies . Plaine in the 

1. Plaint in the Sheriff 3 Court againſt J. S. being then in the Counter in Cuſ- Sherif's Court of London 

tody on a former Plaint leyied againſt him by F. V. and that the Deferidant being , n t being in Culto: 
ſo in Cuſtody was ſuffered to eſcape: The Defendant demurred, and infifted. f 

* that there ought to have been a Precept ſued out on the latter Plaint, on which bring Eſcape. 

the Sheriff might have returned a Cepi; as if H. is arreſted by the Sheriff ad ſectiam P. 274 

4. and afterwards another. Writ is delivered ad ſecham B. he is now in Cuſtody for 

B. and the very Delivery of the Writ to the Sheriff was an Arreſt in Law, and in 

Debt for Eſcape B. muſt declare that H. was arreſted on this Writ; for the De- 

claration myſt be according to the Operation of Law, and not according to Fact. 

Vide 5 Co. 89. But after two Terms Debate, Holt Chief Juſtice having looked 

on Mackally's Caſe ſaid, That upon entering a Plaint in the Counter, there never 9 Co. 68. Cro. Jac. 473. 

is any Precept awarded; but the Serjeant of the Mace. arreſts. the Party by his g Ce. 129+ Kol. Abr. 

general Authority, and therefore there is nothing more to be ſet forth than is ſet 

forth in this Caſe; for by entering the Plaint and charging the Defendant in. the 

Counter, he is in actual Cuſtody of the Sheriff: So if the Sheriff of Northumber- 

land have a Man in Cuſtody in Northumberland, and the Sheriff is himſelf here in 

Town, and a Writ is delivered to him againſt that Perſon, he is in his Cuſtody 

ery upon that Writ ; otherwiſe if the Man was out of the County at the 


by C. B. eſcapes, A. may 


Delivery of the Writ, as in caſe the Sheriff was bringing him to Meſtminſter on a 
Habeas Corpus. | | | | | 


- Eftrow,. 


Watts verſus Roſewell. Mich. 1 Ann. B. R. 2 Ld. Raym. 803. 
8. C. eee 


IJ Debt upon a Bond, the Defendant pleaded it was delivered as an Eſcrow, to Plea, delivered as an Eſ- 
be his Deed, upon the Plaintiff's ſealing and delivering a general Releaſe, <2 ought "ag 4 — oe 
Which was not dome, Et ſic non eff fattum,” & hoc paratus «ft werificars, Sc. The ae 


Phintiff demurred, and thewed for Cauſe chat the Plea ſhould have concluded to cn. 


tra. * 
the Country; and the Reaſon inſiſted upon in Argument yas, that it is a ſpecial, Far. 53, 105. Comb. 86, 
Negative of the Affirmative in the Declaration, and the general Concluſion in the 31 9271 6 el ways 
Negative had waived the ſpecial Matter precedent; and 1 Ven. 210. was quored 2: — * 313. © Bod. 
V an. Authority in Point. Though it was admitted, That if the * . | 


* 


* 0 „ * * SS ˙ ** - „„ ee 2 „* 
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8 PIES: 2 2 3 * r — f - — ‚ ä 5 — 
Eſtoppel. 

P. 273 * pleaded over, and taken INue upon the Special Matter, it had been well. On 
6 Mod. 217, 218. the other Side was cited 1 Keb. 30, 242. but note; No . entered in 
—_— that Caſe. But in the principal Caſe Judgment was given for the Plaintiff becauſe 

TY the Precedents are accordingly. Lan HY 
| Gilman verſus Hoare. Mich. 4 W. & M. B. R. 
Leaſe for Your may ope- INE B I for Rent on an Indenture of Leaſe for forty Years : The Defendant 
rate as to f art by Aſtop- pleaded that a Year before the Plaintiff made a Leaſe for forty Years to 4, 


B A -e virtute cujus A. entered and was poſſeſſed; and that though the Defendant did 
Cro. El. 36, 37: 4 Co. afterwards enter, yet he was accountable to the ſaid . On Demurrer Cartbew 
5+ 3D. 279. p. 9. S. C. argued, That the ſecond Leaſe was void for the firſt thirty-nine Years, and ſo was 
kin. 324. Carth. 292. the Reſervation, and that here was no Eſtoppel, becauſe the laſt of the forty Years 
r paſſed by the Leaſe. Vide Plow. 453, 422. 1 Inſt. 47. Where Tenant pur auter 
15 vie made a Leaſe for Years by Indenture, and afterwards purchaſed the Reverſion 
and it was held that the Leaſe ended by the Death of Ceſtui que vie, fo is 3 Cre, 
707. Et per Holt C. J. The Reaſon of the Caſe in 1 Inſt. is, becauſe Tenant 
for Life has a Freehold, which is a greater Eſtate, - and the Leaſe will need no Ef- 
toppel, if the Life endure; But in the principal Caſe the Leaſe muſt neceſſarily 
be void for thirty-nine Years, unleſs made good by Eſtoppel; and that a Leaſe 
for Years may operate and take Effect as to Part by Eſtoppel, and as to the Reſi- 
due by paſling a real Intereſt, is very plain from the common Caſe of con- 
current Leaſes, which are all of them as to Part good by Eſtoppel, and a Rent 

reſerved thereon. OE qe” 6 8 


(#) Rock verſus Leighton. Mich. 12 Will. 3. B. R. Vide poft Title 

5 N e eee ee 1 15 
1 * Trevivan verſit Lawrance & al'. Mich. 3 Ann. B. R. 2 Ld. Raym. 
. 885 1036. 8. CO. 


6 Mod. 2 0 * facias I N Ejeltment upon the Demiſe of R. V. a Special Verdict was found, vix. 

againſt Ter-tenants recit- That S. R. was ſeiſed in Fee of the Lands in Queſtion, and that being ſo 
ing the Judgment of a H. M. recovered Judgment againſt him in Debt for 127 l. in B. R. in Michaelmas 

—_ 3 nent Term 1656; which they find in hc verba. That in Hilary 13 W. 3. the Leſſor 

for the Pai =F after Of the Plaintiff as Adminſtrator of the ſaid H. M. ſued a Scire facias, reciting the 

Elegit, Eje&mentbrought, Judgment as of Trinity Term, againſt the Tertenants of the Lands which the ſaid 

the Defendant is eſtopped S. R. had on the Day of the Judgment recovered, or at any Time afterwards. . 
„ wo ” the That the Tertenants (of which the Defendant was one) appeared and - pleaded, ö 
Salk. 121. 8. C. floß Nul tiel Record, and Iſſue joined thereupon, and a Day was given to bring in te 

282, * Record, at which Day the Record of the Judgment of Micbaelmas Term 1656, 
woc as produced and Judgment given quod babetur tale Recordum, and Execution 
awarded : That thereupon the Plaintiff ſued out an Elegit, upon which an Inqui- 

ſition was taken, and the Lands in Queſtion extended; and for the Variance be- 

tween the Judgment recited in the Scire facias, and that given in Evidence, the 

Jury doubted; After Argument, and Conſideration from Eaſter Term to M. 

chaelmas, the Court held, That the Defendants were eſtopped by this Judgment in 

the Scire facias, to ſay that there was no Judgment in Trinity Term, becauſe that 

| Matter had been tried againſt them, and the Defendants were concluded to fallify 

1 Sid. 54. Raym. 19. the Judgment in the Point tried: Thus, if a Scire facias be brought againſt the 

1 Lev. 41. 1 Keb. 112, Iſſue in Tail upon a Judgment in Debt againſt the Anceſtor, and he being warned 
— makes Default; he hall hes come afterwards and ſay that he is Tenant in 


Tail; fo if he plead any other Matter, and it is found againſt him: Allo 
they held the Judgment upon the Scire facias is ſufficient Title in the Eject- 
ment, and the firſt Judgment need not be given in Evidence. 5 ar 
JV a ee te adh. 
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vpon the mere Eſtoppel. 
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2dly, The Court held, not only that the Parties, but all claiming under them, Where Eftoppel m_=_— on 
or this Recovery, would be bound by this Eſtoppel: As if a Man makes a Leaſe e 8 
by Indenture o D. in which he hath nothing, and after purchaſes D. in Fee, and n 43. 2 Mod. 116. 
after bargains and ſells it to A. and his Heirs ; A. ſhall be bound by this Eſtoppel; 2 Keb. 364. Mod. Cafes 
and that where an Eſtoppel works on the Intereſt of the Lands, it runs with the 253. Raym. 21, March 
Land into whoſe-Hands ſoever the Land comes; and an Ejectment is maintainable $4- Pl. 99. 


- 2dly, The Court held, That not only the Parties and all claiming under them, Jury is bound by Eſtoppel 
but the Court and Jury were bound by this Eſtoppel, and that the Jury cannot * 8 3 
6nd againſt this Eſtoppel; and the Court took this Difference, That where te 8 uns 
Plaintiff's “ Title is by Eſtoppel, and the Defendant pleads the general Iſſue, the #* 


P. 277 
Jury are bound by the Eſtoppel; for bere is a Title in the Plaintiff, that is a 277 


good Title in Law, and a good Title if the Matter had been diſcloſed and relied 7 

on in pleading ; but if the Defendant pleads the Special Matter, and the Plaintiff 

will not rely on the Eſtoppel when he may, but takes Iſſue on the Fact, the Jury 

ſhall not be bound by the Eſtoppel, for then they are ta find the Truth of the 
Fact which is againſt him. Thus in Debt for Rent on an Indenture of Leaſe, if Moor 323. Lut. 510, 
the Defendant plead Nil debet, he cannot give in Evidence, That the Plaintiff had 1644. Co. Lit. 47. b. 
nothing in the Tenements; becauſe, if he had pleaded that Specially, - the Plaintiff 2 Co. 4» 5- 

might have replied the Indenture and eſtopped him; but if the Defendant plead 


Nibil habit, &c. and the Plaintiff will not rely on the Eſtoppel, but reply babuit, 
Sc. he waives the Eſtoppel and leaves it at larg 


x ge, and the Jury ſhall find the 
Truth notwithſtanding his Indenture. - N Hy 
Smith verſus Villars. Trin. 1 Ann. B. R. Vide Title Abatement, (4) 
mT 5 pL 7. = 
Kemp verſur Goodal. Paſch. 4 Ann. B. R. 2 Ld. Raym. 1154. 
7 . . 


| 1 Debt for Rent upon an Indenture, if the Defendant pleads Nil habuit in Wars 40 > pet ap- 


Tenementis, the Plaintiff need not reply that Eſtoppel, but may demur, be- pears on the Record, the 
cauſe the Declaration is on the Indenture, and the Eſtoppel appears on the Re- other Side may demur. 


| Gord) otherwiſe if he had declared quod cum dimifiſſet. So is Speab's Caſe, Hob, Co. Lit. 47+ Ste. Jac. 


206, The Plaintiff declares on the Levy, and therefore no Eſtop 5 


l pel, becauſe x1, 362. pl. 24. Skin. 
there no Eſtoppel is pleaded, and relied upon : But if he had decl N 


ared upon the 49. 1 Stran. 611. 
Return prout patet per Recordum, the Defendant could not have pleaded Pay- | 
2 1 he had, the Plaintiff might have demurrred without pleading the 
oppel.. -.- - 1 | Ep, | | 


Judgment was given for the Plaintiff Niſi. 


—— 


* Evidence. 
Anonymous, Coram Holt C. F. At Niſi prius at Hertford, 1690. 


| Ba was adjudged per Holt C. J. That in Debt for Rent, upon Nil debet Vide 2 Roll Abr. 682, | 
pleaded, the Statute of Limitations may be given in Evidence, for the 683. Ante 129. 
Statute has made it no Debt at the Time of the Plea pleaded, the Words of 


which are in the preſent Tenſe; but in Caſe on Non Aſſumpſit, the Statute of 
Limitation cannot be given in Evidence 


| for it ſpeaks of a Time paſt, and 
relates to the Time of making the Promiſe. FO 1 


* P. 278 


X x Dominus 


Evidence. 


. 99 We 


Dominus Rex verſus Dominum Preſton. Mich. 3 W. & M. B. R. 
(2) 


Refuſing to * Evidence O RDP Preſton was committed by the Court of Quarter-Sefſions for refuſing 

to the Grand Jury, is a . to be ſworn to give Evidence to the Grand Jury on an Indictment of High 

Contempt fineable. Treaſon. He was brought by Habeas Corpus in B. R. and Hol C. J. ſaid, It 
was a great Contempt, and that had he been there he would have fined him, and 
committed him till he paid the Fine; but being otherwiſe, he was bailed. 


Howard wer/us Tremaine, Mich. 4 W. & M. B. R. 


Carth. FR. Depoſition "TPON a Bill exhibited in Chancery to perpetuate Teſtimony, the Defen- 
taken in Chancery de bene ) dant (who was Heir at Law) ſtood in Contempt, and would not anſwer, 
* 8 and thereupon the Plaintiff had a Commiſſion, and examined Witneſſes to the 
Jie before Anſwer. Pot Matter of his Bill de bene eſſe, and the Defendant joined in Commiſſion, and 
281, 286. 2 Salk. 555, croſs- examined ſome of the Witneſſes produced for the Plaintiff, and before the 
69 1. Raym. 170. 4 Anſwer came in the Witneſſes died: And upon a Trial in Ejectment, in which the 
Mod. 146. 8. C. 1 Show. Plaintiff made Title under this Will, the Queſtion was, Whether theſe Depoſi- 
363. | tions could be given in Evidence? And a Verdict was taken for the Plaintiff 
but the Pgſtea flayed till the Opinion of the Court was had on this Point: And it 

was not queftioned, but if the Defendant had anſwered, and theſe Depoſitions 

2 p had been taken after Anſwer, they had * been good Evidence againt the ſame 
Vide 34 1 + Parties, and thoſe that claim under them. Et per Eyre J. It might be very in- 
112. 2 Ro. 679. Hard. convenient if this ſhould not be allowed as Evidence: How otherwiſe can a De. 
232. 1 Cro. 452. Hard, viſee examine Witneſſes in perpetuam rei memoriam? For the Heir at Law will 
315. Raym. 335, 6. - not anſwer to the Plaintiff's Bill; and on the other Side he will not call in queſ- 
: tion the Title of the Deviſee, as long as he has Witneſſes alive to prove the 
Will; but as ſoon as they are dead, then will commence his Suit. Vide 


1 Lill. 554. Shower 363. S. C. 


Darby verfiis Boucher. Paſ. 5 W. & M. C. B. 


In Indeb. N In- I N an Afump/tt for Money lent, and likewiſe for Money laid out to the Uſe of 
fancy may be given in | | the Defendant's Wife dum ſola. Upon Non Afſumpfit pleaded, upon Trial 
Evidence on Non Aſſump- before Treby C. J. the Defendant offered to give in Evidence the Infancy of the 
an 1 Mes. 170. 2 Lev. Feme at the Time of the Promiſe, which the Chief Juſtice doubting of, it was 
44. ola referred by Conſent to him as a Caſe, who conſulted with the reſt of the Judges, 
and there being ten of the Judges then preſent, they all agreed that upon the 
general Iſſue ſuch Evidence hath been of late admitted; and the Chief Juſtice in 
giving his Opinion ſaid *twas true, that in the Books ſuch Reſolutions are not to te 
ound, for that Actions on the Caſe have not been ſo common till of late; and that 
as to the Objection, That the Plaintiff may at this Rate be ſurpriſed, who may 
be ſuppoſed to come prepared to prove nothing but his Debt; the ſame Objection 
might be made againſt allowing Payment to be given in Evidence 1n caſe of an 
Aſumpſit in Law, admitting there was a Difference betwixt an expreſs +ſſump/it and 
an Aſumpfit in Law, and then upon an expreſs ſpecial Afumrit Infancy cannot 
be I in Evidence upon the general Iſſue: Vet he ſaid, Suppoſing that in this 
Caſe there had been an expreſs Aſumpſit to pay the Money, or tho Money laid out, 
this had been void, it being no more than the Law implied upon the lending and 
laying out; and the Chief Juſtice ſaid, that the Promiſe of an Infant is ablolutely 
Do void; but a Bond takes Effect by Sealing and Delivery, and conſequently is a 
.Cro. Jac. 494. 2 Lill. 52, more deliberate Act, and therefore is only voidable : And in this Cate there was 
One lends an Infant Mo- another Queſtion made, which was, One lends an Infant Money, who employs it 
ney, and he lays it out in in paying for Neceſſaries, Whether in that Caſe the Infant be liable? And it 
Par rf ty the * was held clearly by the Chief Juſtice, that the Infant is not liable; for it 1s 
387 is not liable, Poſt upon the Lending that the Contract muſt ariſe, and after that Time there could 
. be no Contract raiſed to bind the Infant, becauſe after that he might waſte the 
Money, and the Infant's applying it afterwards for Neceſſaries, will not by Mat- 
ter ex poſt facto intitle the Plaintiff to an Action. | | 


2 . | Ano- 


Evidence. 


* Anonymous. Paſ. 5 W. & M. C. B. | P. 280 


N OT A, Trely Chief Juſtice related a Cafe upon the Clauſe of the Statute of Parol-Prodiif # be per- | 
Frauds, which ſays, that no Aclion ſpall be breught upon any Agreement that formed on a Contingency 
is not to be performed within the Space of one Year from the making thereof, unleſs it e within the Statute 
he in Writing. The Caſe was, That a parol Promiſe was made to pay ſo much * Ar one 57 85 
Money upon the Returnof ſuch a Ship, which Ship happened not to return within two pr e 
Tears Time after the Promiſe made, and whether this parol Promiſe was void by 

the Statute of Frauds, was made a Queſtion before all the Judges: And they 

were of Opinion that this was a good Promiſe, and not within that Clauſe of the 

Statute, for that by Poſſibility the Ship might have returned within a Year; and 

though by Accident it happens not to return fo ſoon, yet, they ſaid, that Clauſe 

of the Statute extends only to ſuch Promiſes, where by the expreſs Appointment 

of the Party the Thing is not to be performed within a Year: | 


Brook verſus Smith. Paſ. 5 W. & M. Coram Holt, C. J. At Nifi 
: | Prius, Middleſex. 


N Aſumpſit Evidence was given, That the Debt was attached by the Cuſtom Where RAP Aſſump⸗ 
of London before the Action brought, and Condemnation had there before ſit, Condemnation in fo- 

Plea pleaded, and it was urged that this ſhould relate to defeat the Action. But reign Attachment may be 
per Cur. it was ruled, that if an Attachment and Condemnation be before the Sen it Evidence, and 
Writ purchaſed, it may be given in Evidence on the general Iſſue, becauſe that and 8 3 
is an Alteration of the Property before the Action brought; but if the Attach- Vide poſt, pl. 32. — 
ment only be before the Writ purchaſed, it ought to be pleaded in Abatement of Co. Lit. 282. b. 283. a. 
the Writ; and if the Condemnation be after the Action commenced and before Skin. 639. 
the Plea pleaded, then it may be pleaded in Bar, but ſhall not be given in 
Evidence on Non Aſumpſit, for that the Property is not altered until Condemna- 
tion ; and the Plaintiff had a Verdict. 3255 


Smartle ex dimiſſ. Newport verſus Williams, Paſ. 6 W. & M. B. R. 


P ON the Trial at Bar in this Caſe (Vide ante Title Diſſeiſin pl. 1.) a Deed Indenture t 33 and 
of Bargain and Sale acknowledged by the Bargainee and inrolled, by Sale inrolled, may be gi- 

which a Term for Years was aſſigned, was given in Evidence without any Proof ven in Evidence without 
made of the Bargainor's Sealing and Delivery thereof; and afer * Debate it was 15 = ing the Execution. 
allowed per Holt C. J. and Eyre J. & tot. Cur. For the Acknowledgment of the 387%, &, 3 

a 6 CTAgment 387, Comb. 247. Holt 

Party in a Court of Record, or before, a Maſter extraordinary in the Country 478. 3 Lev. 387. 
(as this was) is good Evidence of it being ſealed and delivered; and ſuch an Co. Lit. 230. b. Co. Lit. 
Acknowledgment eſtops a Man from * Bo Non eft faflum. Alſo Inrollments 7: *, Ante 246. Co Lit. 
of Deeds on the Statute are admitted every Day in Evidence without Witneſſes of 2 7 g 
the Sealing and Delivery; and it is the Acknowledgment which gives it Credit, W 
and not its Operation or Contents. Alſo they held a ſworn Copy of a Deed in- 
rolled good Evidence. EO SF 


Dominus Rex . verſus Paine, Hill. 7 Will. 3. B. R. 1 Ld. Raym. 
| 729. 8. C. 5 3 


N an Information for a Libel again the Government, Not guilty being plead- Garth. 40 ( * BT? 

ed, upon Trial the Attorney General offered in Evidence Derofition, ken 163. SL +a 5 Mod, | 
before a Juſtice of Peace relating to the Fact, the Deponent being fince dead. # Juſtice, Deponent fince 1 
Et per Cur. Upon Advice with the Juſtices of the Common Pleas, In Cafes of Fe. dead, Evidence only in | 
lony ſuch Depoſitions before a Juſtice, if the Deponent die, may be uſed in Evi- Felony. 1 Jones 53. 2 
dence by the Statute 1.& 2 Pb. & Mar. c. 13. But this cannot be extended e 0s 


farther than the particular Caſe of Felony, and ther efore not to this Cale, : he 2 5 7 = 


294. 


Stainer 


* 


Evidence. 


— 


— 


Stainer verſus Burgeſſes of Droitwich. Mich. 7 W. 3. A. N. 


A general W, is Evi- N Ifſue was directed out of Chancery, wherein the Queſtion was, Whether 
dence to prove a Matter re- by the Cuſtom of Droitwich Salt-Pits could be ſunk in any Part of the 
lating to we r u. Town, or in a certain Place only? And upon the Trial at Bar Cambgey' 
Ferie Right. "Mad. "Br. Britannia was offered in Evidence, but refuſed ; for the Court held, That a 
225, 248. 1 Lill. 552. 2 general Hiſtory might be given in Evidence to prove a Matter relating to the 
Sir Robert Henly and Fry. Kingdom in general, becauſe the Nature of the Thing requires it, but not to 
Heralds Books. Dean of prove a particular Right or Cuſtom : So in the Caſe of St. Katharine's Hoſpital, 
ER \ 4. Hale C. J. allowed a Chronicle to be Evidence of a particular Point of Hiſtory 
8 85. Holt 290, in Edw. III.'s Time: So a Year Book may be Evidence to prove the Courſe of 
2 Jones, 224. Skin. 45. the Court; yet in this Caſe it was admitted, That Heralds Books are good 
623. S. C. 5 Mod. 2 2, 273. Evidence as to Pedigrees, and Pariſh-Regiſt ers as to Births and Marriages, upon 
Far. 129. 3 Mod. 122 the Nature of the Thing; and it was ſaid that in the Exchequer the Queſtion | 
3 . ah being, Whether the]Abbey de Sentibus was an inferior Abbey, or not? Dugdale's 
5 ED | Monaſticon Anglicanum was refuſed for Evidence, becauſe the original Records 
might be had in the Augmentation Office. Ps | 
N. B. In this Caſe was cited a Caſe about twelve Years before of Neale and 
P. 282 Fry, where a Deed was produced to be made, 1 Ph. * &. Mar. wherein all the 
Titles were given Philip, which he uſed after the Surrender of Charles the V. 
Now though Charles had then ſurrendered, yet Philip did not take thoſe Titles 
upon him till that Surrender had been received by the Council of Spain, which 
was ſix Months after; ſo that the Deed muſt needs have been forged ; and to 
prove the Time of receiving that Surrender, Chronicles were produced and 
admitted as Evidence. | | 


Anonymous. Paſch. 8 Will. 3. B. R. 
(10) | 


Payment of Money due to N an A#ion on the Caſe for Money had and received to the Plaintiff*s Uſe, 
the Wife as Executrix, is I upon the Evidence it appeared, That the Plaintiff's Wife was Executrix, and 
not Evidente to maintain that the Money was paid to the Defendant as due to her; and the Plaintiff was 
Action for _— as ed nonſuited, becauſe the Action ought to have been brought by Huſband and Wife 
qo _o * as Executrix, for it being paid without any Authority from the Huſband, it 
Roll * 312. Noy 70. remains as a Debt due to the Executrix; and if the Huſband dies, the Wife 
Br, Bar. and Feme 57, may bring an Action for it; but if the Money had been received by Authority 

from the Huſband, then it had been as his Receipt, and as his Money, and the 

Action might well have been brought in his Name, and the Money would have 


been Aſſets in her Hands. 


Middleton verſus Fowler & al. Mich. 10 Will. 3. Coram Holt C. ; Th: 


At Niſi Prius 1 
Maſter of N not AA N Action upon tbe Caſe upon the Cuſtom of the Realm was brought againſt 
chargeable for Goods loſt by the Defendants being Maſters of a Stage-Coach ; and the Plaintitf ſet 


the Driver, ee = __ forth, that he took a Place in the Coach for ſuch a Town, and that in the Journey 
| moat Goods. as the Defendants by their Negligence loſt a Trunk of the Plaintiff *'s : Upon Not 
1 Mod. 198. 3 Mod. 323. Guilty pleaded, upon the Evidence it appeared, That this Trunk was delivered 
3 Lev. 253, 1 Danv. 3. to the Perſon that drove the Coach, and he promiſed to take Care of it, and that 
2 Saund. 115. 2 Salk, 423. the Trunk was loſt out of the Coachman's Poſſeſſion; and if the Maſter was 
83 * 2 8 613, chargeable with this Action, was the Queſtion. Holt C. J. was of Opinion, That 
. 29. Hob 206. this Action did not lie againſt the Maſter, and that a Stage Coachman was nat 
Palm. 534. 2 Cro. 202. within the Cuſtom as a Carrier 1s, unleſs ſuch as take a diſtinct Price for Carriage 
Hutt. 121. Skin. 625. S. of Goods as well as Perſons, as Waggons with Coaches; and though Money be 
C. Holt 130. 2 Show. 128. given to the Driver, yet that is a Gratuity, and cannot bring the Maſter within 
| the Cuſtom : For no Maſter is chargeable with the Acts of his Servant, but 

when he acts in Execution of the Authority given by his Maſter, and then the 


Act of the Servant is the Act of the Maſter ; and the Plaintiff was nonſuited. 


I 3 Dominuꝭ 


5 


— 


4 Dominus Rex verſus Whiting. Mich. 10 W. * Coram Holt C. F. 7 a 283 
At Niſi Prius, at Guildhall. 1 Ld. Raym. 396. 8. C. TOY 


4 1 | 8 . | On Indictment for a Cheat 
N an Information againſt the Defendant for a Cheat, upon Trial the Fact ap- in 
peared to be, that he had a Promiſe of a Note for 57. from his Mother-1n- H. NEE TOR ork 


Law, and by ſome Slight got her Hand to a Note of 100 l. Et per Holt C. J. Poſt, pl. 20. Poſt 286, 287. 


The Mother cannot be a Witneſs, being concerned in the Conſequence of the 8 547. Raym. 197. 
Suit, which is a Means to diſcharge her of the 10010. For though the Verdict upon py i 1 
this Information cannot be given in Evidence in an Action upon the Note for Holt 255 S. C. N 5 
the 100 l. yet we are ſure to hear of it to influence the Jury; and he ſaid he 

could not diſtinguiſh this from the Caſes of Perjury or Forgery, where the Party, ; 

whoſe Intereſt is defeated or prejudiced by the Deed, Sc. is no Evidence to 


. * 


prove the Perjury or Forgery. | ? 


Smith verſus Sir Richard Blackhatn. Mich 10 Will. 3. Coram Treby 
2; he C. J. At Niſi Prius, at Guildhall: . 


| | | | | | EE. 

7 EBY C. J. An Heir apparent may be a Witneſs concerning the Title of _ " oop may be Wit- 
the Land, but a Remainder-Man cannot, for he hath a preſent Eſtate in ger. Ain LING "ge rt 

the Land; but the Heirſhip of the Heir is a mere Contingency. The particular 25. 1 Ld. Bym. 72 2s f 

Caſe was this: The Heir of a Bankrupt was brought to prove a Debt due to e 

him in an Action by the Aſſignee, and objected that the Surplus of the real | . 

Eſtate (which is only to come in Aid of the perſonal Eſtate) being to go to the | 

Bankrupt and his Heirs, the Heir by ſwearing as to the perſonal Eſtate has this 

Benefit, that he diſcharges the real Eſtate as to ſo much; But the C. J. allowed 

him to be Witneſs, ſaying that was too remote a Contingency. 


E Py * 


Tenant in Tail, Remainder in Tail, he in Remainder cannot be a Witneſs con- 


cerning the Title of theſe Lands; for he hath an Eſtate, ſuch as it is. 


 @t Guildhall. 


. 04) 
ROVER for Million-Lottery- Tickets; upon Evidence it appeared, That Soldſmith has Lottery Tie- 
1 the Plaintiff had given the Tickets in queſtion to a Goldſmith to receive 


Ford verſus Hopkins. Hill. 12 Will. 2. Coram Holt C. J. At Niſi Prius, 


livers A. 's Tickets to 


the Money due on them; That ſome Payments were due, and ſome were not; for his own, A. may wF<Y 


That this Goldſmith had received Tickets of the Defendant, and given a Note tain Trover againſt B. 

to pay him ſo many Million-Lottety-Tickets z That the Plaintiff *'s Tickets were 

delivered to the Defendant by the Goldſmith upon this Note. It was inſiſted on, | 

that this Note under the Goldſmith's Hand could be no Evidence againſt the | 1 
Plaintiff; but it was read. And Holt C. J. ſaid, that the Way and Manner of Goldſmith's Note to pay is 
Trading is to be taken Notice of, and the beſt Proof, that the Nature of che Ndence of bis receiviog 
Thing will afford, is only required: When Goldſmiths give their Notes, no Cafes z 15 * "= 
Witneſſes are by; and their Notes to pay Money or Tickets, are Evidence of 5 
the Receipt of Money. If Money is ſtolen and paid to another, the Owner P. 284 
of the Money can have no Remedy againſt him that received it: But if Bank- 

Notes, Exchequer-Notes, or Million-Tickets, or the like, are ſtolen or loſt, the 


Owner has ſuch an Intereſt or Property in them, as to bring an Action into 


whatſoever Hands they are come: Money or Caſh is not to be diſtinguiſhed, Ante 126. 


but theſe Notes or Bills are diſtinguiſhable, and cannot be reckoned as Caſh, 
and they have diſtin& Marks and Numbers on them, He agreed in this Caſe, - 
that if the Exchequer or any private Perſon had paid to the Goldſmith the Money 
or the Tickets, it would have been a good Payment. againſt the Owner; but 


whether it would be ſo where Tickets not due are bought for a valuable Conſi- 


deration, he doubted ; but as the Caſe was, the Goldſmith having Tickets of the 
Plaintiff, arid of the Defendant, the Delivery of the Plaintiff *s Tickets to the 
Defendant was no Change of the Property, or any Conſideration ; for though the 
Owner gave the Goldſmith Power to receive Money for the Tickets, he did not 


give him Power to N them for other Tickets: And accordingly a Verdict 
was given for the Plaintiff, | 


* 48. | Gallaway 


kets of A. atid B. and de- 
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Callaway verſus Suſach. Trin. 12 Will. B. R. 


? "© 2 *. : 7 nb = | 1 % - - — 1 5 WP 

Levy per Cites, Et fic TN Debt for Rent, if the Defendant plead Levy per Diſtreſs, & fc non debet, 
non debet Payment or Re- a Releaſe or Payment is good Evidence; for it proves there is no Debt, and 
leaſe is good Evidence ; that is the Iſſue. Vide Cro. El. 140. which agrees; but if the Defendant plead 
otherwiſe of Raſure, Holt Raſure, & fic non ef fafum; nothing elſe is Evidence but Raſure. Per Holy 


WE; Chief Juſtice: 


Thurſton verſus Slatford. Mich. 12 Will. 3. B.R. 
(16) | 


Record of Seſſions given in F" ASE, in C. B. upon an Indebitatus aſſumpſit for 5 l. received to the Plaintiff's 

Evidenceto provethe Plain- Uſe, being Fees of the Office of Clerk of the Peace of Oxfordſhire : Upon 

3 — Non aſſumpſit it was inſiſted on that the Plaintiff had forfeited his Office by not 

Vide ante 28 1. 1 Lutw. Qualifying himſelf according to Law: They ſhewed he was admitted in April, 

905. N. L. 282. 3 Salk. and produced the Record to prove he had not taken the Oath: The Plaintiff 

155. Holt 299. offered a Bill of Exceptions to this Evidence, which was brought into B. R. with 

| the Record by Writ of Error. And Holt C. J. ſaid, That if a Judge admits that 

for Evidence, which is not, the other Side cannot demur for that Cauſe, but 

muſt tender a Bill of Exceptions: But he held that this Record was Evidence: 

That indeed, if there be a Miſ-entry,, it might be ſupplied and corrected by other 

Evidence; for he ſhould not be concluded by the Miſtake or Negligence of the 

| Officer, bur ſtill it is a Record, and ſome Proof, though not a complete Proof, and 

The Matter of a Record loſt * might be left to the Jury. He remembered a Caſe where the Univerſity of Ox. 

_y ford intitled themſelves to a Preſentation by a Conviction of the Earl of Shrew. 

P. 285 bury for Recuſancy, and upon giving ſome Evidence that the Record was loſt, the 

| Univerſity was permitted to prove the Effect of it by other Evidence: Judgment 
afterwards was given on another Point. DT: CE 


Blainfield verſus March. Mich. 1 Ann. Coram Holt C. J. At Nik Prius, 
i at Guildhall. 
WS | 


Far, 141. S. C. Trover by u Plaintiff brought Trover as Adminiſtrator, and declared upon the 
Adminiſtrator on the Inte- Poſſeſſion of the Inteſtate ; and upon Not Guilty pleaded, at the I rial, the 
tate's Poſſeſſion, Defendant Counſel for the Defendant offered to give in Evidence, that the pretended 
Wil eh in 1 2 Inteſtate made a Will and an Executor; but Holt C. J. over- ruled it, and took 
Nee this Diverſity, That where an Adminiſtrator brings Trover upon his own 
tor's own Poſſeſſion. 2 Salk, Poſſeſſion, the Defendant may give in Evidence a Will, and an Executor, upon 
555. Far. 129, Ante 141, Not Guilty; otherwiſe if it be on the Poſſeſſion of the Inteſtate, (as in the prin- 
251,283. Mod. Caſes 248. cipal Caſe) for there the Defendant ought to plead it in Abatement, and if he does 


Holt 44. not, he ſhall not give it in Evidence. 


Price verſus The Earl of. Torrington. Trin. 2 Ann. Coram Holt C. J. 
155 At Niſi Prius, at Guildhall. 


RA i 3 delivered 1 Plaintiff being a Brewer, brought an Action againſt the Earl of Tor- 
. Holt 309. 8. C. ; rington for Beer fold and delivered; and the Evidence given to charge the 
| Defendant was, that the uſual Way of the Plaintiff*s Dealing was, that the Dray- 

| men came every Night to the Clerk of the Brewhouſe, and gave him an Account 

of the Beer they had delivered out, which he ſet down in a Book kept for that Pur- 

poſe, to which the Draymen fer their Hands ; and that the Drayman was dead, 

but that this was his Hand ſet to the Book: And this was held good Evidence of 


1575 20 v3. Woo. Þ Delivery; otherwiſe of the Shop-Book itſelf ſingly, without | more. 


Ford 


— ww» — * a £7 — 


** the 


Ll a 


„* 


” * 
4 * MG 


| 


5 4 © » = 24 „„ „% % + - 2353 2 
« "TIES "Me; 3 wo . An. don 
9 * / wu * is . a 
- » : 
_ W 
1 % * 
Ly : . ” a 
A „„ 4 
— — — . _ X * 
" 2 . 64. ag; w 47 — of xi n Us Ls — 
„* 


Ford verſus Grey. Hill. 2 Anf. B. R. 


Fiegment on 2 Trial at Bar, the Statute of Limitations was inſiſted on; and What Poſſeſſion or Ent 
del Feat werk heed, $i Ole 8 = AE CNEL £12er My N TT Gs 
iſt, That the Poſſeſſion of one Joint-teriant is the Poſſeſſion of the other; ſo 44. S. C. Ford verf. Lord 
far as to prevent the Statute of Limitations. 5 ; | | - Grey 6. Mod. 44. S. C. 
2dly, That a Claim or Entry to prevent the Statute- of Limitations muſt be 25 
upon the Land, unleſs there be ſome ſpecial Reaſon to the contrary. | 5 
* 2dly, If one makes an Anfwer in Chancery which is prejudicial to his Eſtate, P. 286 
it may be given in Evidence againſt him, but riot againſt his Alienee. Nas . 
Athly, That a Recital of a Leaſe in a Deed of Releaſe is good Evidence of 8 2 2000 _ Re- 
ſuch Leaſe againſt the Releaſor, and thoſe that claim under him; but as to gun w oy as 8 
others it is not, without proving there was ſuch a Deed, and it was loſt and de- ; 
royed. 1 5 | | | ; o 
7 Ae. If one Joint-tenant levies a Fine, it ſevers the Jointure, but does not Fine fevers Jointenaney. 
amount to an Ouſter of his Companion * nul. 


Domina Regina verſus Mackartney & al. Mich. 2 Ann. B. R. | 
| ety „ „ 

NDICT MENT for a Cheat done to J. S. by impoſing upon him a Quantity S. C. 6 Mod. 301, 3117. 

of Beer mixed with Vinegar and Grounds o Colkee er — 8 . ap ob vow 2 ee 2 3 
the Defendants pretending, to be a Broker, and the other a Portugueze Merchant, on the 1 Par. 
for the better carrying on of the Cheat. Et per Holt C. J. J. S. was allowed to 119. Ante, pl. 12. Far. 
be a Witneſs to prove the Fact upon the Trial, for in ſuch private Tranſactions 129. 1 Sid 431. 2 Kev, 
no Body elſe can be a Witnefs of the Circumſtances of the Fact, but he that 57* Hard. 331. 1 Vent. 


49, 78. Holt 300. 2 Ld. 
ſuffers. "Lage 


| Tilley's Caſe. Mich: 2 Ann. C. B. 2 Lad. Raym. 1008. 8. C. 


Na Trial at Bar in C. B. this Point aroſe, viz. Depoſitions had been taken . in 3 
in Chancery in perpetuam rei memoriam, and it happened afterwards that the rei memoriam, are not Evi- 

Inheritance of the fame Land deſcended to the Perſon; who was fwofn as a dence in any Caſe as long aa 

Witneſs, and he was now a Party to the Suit in Ejectment; and the Queſtion er Ma * 

was, Whether theſe Depoſitions could be read in the Cauſe ? Trevor C. J. held; 7” 

That they ought; for that he was diſabled to give Evidence by the Act of God; 

ſo that *twas in Effect the ſame Thing as if he were dead. Tracy and Blencow 


- 
* 


contra, Hereupon Tracy came into B. R. to aſk the Opinion of the Court, and Vide Lilly's firſt Patt, Reg. 
the Court agreed they ought not to be read; for per Holt C. J. The only Intent 388. 2 Salk. 555, 691. 
of ſuch Depoſitions was to perpetuate Teſtimony, in caſe the Witnefles died, 5 Mod. 9, 163, 277. 

and they cannot be read in any Caſe between other Parties till after the Death of 

the Witneſs, who is to appear and give his Evidence viva voce, ſo long as he lives: 


Much leſs can they be read in this Caſe, where the Witneſs himſelf is Party. To 
which Trevor C. J. agreed. | 3 


* Martyn verſus Hendrickſon, Hill. 2 Ann. Coram Holt C. J. ” 3 p. 287 | 
Nifi Prius at Guildhall. 2 Lord Raym. 1007. S. C. . | 


| E F 22 
T* an Action on the Caſe for Managing the Defendant's Ship ſo negligently, Evidence 0 an Aion for 
that it ran over the Plaintiff's Barge; the Declaration ſet Seth that he was running over the Plaintiff's 
poſſeſſed of the ſaid Barge, laden with divers Goods and Merchandizes : And, 2 —4.— * * 
iſt, Holt C. J. would not ſuffer the Pilot to be a Witneſs; becauſe he was an- 735%. 
werable, if faulty in Steering, to the Maſter. 2dly, He would not ſuffer any 
Damages to be recovered for the Goods, becauſe not {er forth particularly, ſaying, 
they ought to be ſet forth ſpecially, as where an Action is brought for burning 
his Houſe; So in. Caſe for Words, per quod ſhe loſt her Marriage with J. S. & aliis 


Perſonis, he ſaid he would not ſuffer them to give in Evidence a Loſs of Marriage 
With any Body but J. S. 5s 3 e cf 


Wa Anonymous 
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Anonymous. Mich. 3 Ann. B. R. 


( 23 ) 1 8 IRS 13 
Comiterpatt in nöt Evi- ER Holt C. J. In a Caſe in my Lord Hale's Time, between Combe and þ 
dence; dules old, or in P a Counterpart of an ancient Deed was admitted. as Evidence of the D555 
caſe of a Fine. 1 Lev. 25. and the Special Verdict was drawn up as finding the Deed with a Prout Paiet by 
_ * 235 . the Counterpart, which he ſaid was done to preſerve the Precedents; and now b 
z Keb. 78 Holt 301 %. all the Court, The Counterpart of a Deed, without other Circumſtances, is not 

| ſufficient Evidence, unleſs in caſe.of a Fine, in which Caſe a Counterpart is good 
Evidence of itſelf. Mn bags 


| Watſon verſus Sparks. Mich. 5 Ann. B. R. 


In Treſpaſ, . Guilty, TN Treſpaſs Quare clauſum fregit, Not Guilty was pleaded, and on Trial the 
ep cannot give Defendant gave Evidence, That it was in a Highway. Et per Cur.+ | "Tis a 
: 7 — r Special Juſtification, and ought not to be allowed to be given in Evidence on the 
682. E. 1, 2, Co. Lit. 53. General Iſſue. Holt C. J. ſaid, In Caſe for Diſturbing the Plaintiff of his Com. 
a. 283. a, mon, upon Not Guilty pleaded, he had known the Defendant permitted to give in 
Evidence, that he had a Right to Common there; but he never thought it right, 


and never allowed it. | 


+ Nota. In the Caſe of the Dutcheſs of Marlborough v. Grey, November 27. 1728. Upon 

a Motion for a new Trial, (where ſach Evidence had been allowed in Treſpaſs) this Caſe of Watſon v. 

Sparks was mach relied upon by the Plaintiff z But it was obſerved by the Court, and thoſe who had 

1 Notes of this Caſe, that it was not per Curiam, but only a ſaying of C. J. Holt, and the conſtant 
Practice in the Circuits has been to admit this Evidence on the general Iſſue. Ee | 


1 * Charnock' CS. 


On e Evidence CHAR NOCK was indicted, for that he the roth of February, g Will. 3. & diverſis 
mm oF! the _ _ at C aliis diebus & vicibus tam antea quam poſtea, in the Pariſh wg St. Clement Danes, 
dick ment. and at any Place did traiterouſſy conſpire to kill the King. Es per Holt C. J. Evidence may be 
in that County. 3 Salk. $1. given of a treaſonable Conſpiracy, &c. at any Time before or after the Time 
S. C. Holt 133, 301, 681. alledged in the Indiftment : 4 1 
Poſt 631. 1ſt, Becauſe *tis only a Circumſtance, and of Form : Some Day muſt be al- 
ledged, but it is not material. | | | 
| 2dly, The Indictment lays it to be at divers Days and Times, as well before as 
after, and thereby comprehends what was done laſt Year, as well as this; and as 
the Evidence may be of Matters before that Time, ſo it may be of Matters alſo 
g at any Time after the Time 2 in the Indictment, provided it be not after 
3 *. 505 12 2 the Time the Indictment was found; neither is the Evidence tied up to the Place; 
20%, 121. OBS Cate. for it may be of any Place, provided it be not out of the County; and fo it is of 
all criminal Caſes. Vide Charnock's Trial, fo. 19, &c. 


Wright verſus Sharp. Paſch. 7 Ann. B.R. 
( 26 ) 


Bill of Exceptions muſt be Corporation-Book was offered in Evidence at the Aſſizes to prove a Member 
—_—_—_— at 2 rial. Mod. A of the Corporation not in Poſſeſſion, and refuſed. No Bill of Exceptions 
8 N 2 N. Res 90 Q. Was then tendered, nor were the Exceptions reduced to Writing; ſo the Trial 
175.8. C. Holt 301. Pproceeded, and a Verdict was given for the Plaintiff. Next Term the Court was 
| moved for a Bill of Exceptions, and it was ſtirred and debated in Court. It was 

urged, That the Law requires quod proponat exceptionem ſuam, and no Time 1s 
appointed for the reducing it into Writing, and the Party is not grieved till a 
erdict be given againſt him; and the ſame Memory, that ſerves the Judges for 

a new Trial, will ſerve for Bills of Exceptions. Vide 2 Inſt. 437. N. B. 21. 54% 
5. Vet. Intr. 96, 136. Raymond 405. Brownl. Red. 433. 2 Lev. 236. Stat. Weſt. 2. 
c. 31. On the other Side it was ſaid, That this Practice would prove a great 
Difficulty to Judges, and Delay of Juſtice ; that the Precedents and Entries 
ſuppoſe the Exception to be written down upon its being diſallowed, and the 
Statute ought to be conſtrued ſo as to prevent Inconvenience; beſides, the Words 
of the Act are in the preſent Tenſe, and fo is the Writ formed on the Act. Halt 
C. J. If this Practice ſhould prevail, the Judge would be in a ſtrange 9 

| 4 Non 
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He forgets the Exception, amd refuſes tn flgn cite Bill, ſo ant Action muſt" be 
brought: You ſhould have inſiſted on your Exception at the * Trial: You waive 


ic if you acquieſce, and ſhall not reſort back to your Exception after a Verdict 
againſt. you, when perhaps, E ydu had ſtood upon your Exception, the Party 
had other Evidence, and need not have put the Cauſe on this Point: The Statute 
indeed appoints no Time, but the Nature and Reaſon of the Thing requires the e 
Exception ſhould be reduced to Writing When taken and diſallowed; like a Speci l!!! 
verdict, or a Demurrer to Evidence; not that they need be drawn up in Frnmm 
but the Subſtance muſt be reduced to Writing while the Thing is tranſacting, en 
becauſe it is to become a Record : So the Motion was deniſde. 


P 289 


Hern verfus Nichols. Coram Holt C. J. At Niſi Prius. 0 
f N an Ad ion on the Caſe for a Deceit, the Plaintiff ſet forth, That he bo Deceit of Lok beyond 
ſeveral Parcels of Silk for Silk, whereas it was another Kind of Silk; Sea, Evidence to charge the 
and that the Defendant well knowing this Deceit fold it him for ——— Silk: 33 — woes - 
On Trial, upon Not Guilty, it appeared that there was no actual Deceit in the * bl. 8. ae * 
Defendant who' was the Merchant, but that it was in his Factor beyond Sea : 272. Holt 464.3.E. >: 
And the Doubt was, If this. Deceit could charge the Merchant? And Hol C.J, * Fs 
was of Opinion, That the Merchant was anſwerable for the Deceit of his Factor, Fx vo. 
though not criminalit er, yet civiliter; for ſeeing ſome Body muſt be a Loſer by this\ 
Deceit, it is more Reaſon that he that employs and puts a Truſt and Confidence 
in the Deceiver, ſhould be a Loſer than a Stranger: And upon this Opinion the 
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Anonymous. Coram Holt C. J. At Niſi Prius. 
S „ nee 1 


N Trover for Money the Caſe was upon Evidence, That the Plaintiff 's Son Son took 1 Mo- "i 
had a general Authority from his Father to receive and pay out his Father's ney and gave it to H. andr 1 
Money. The Son took a Bill for Money due to his Father, and received it the ne Ev wet Y Ty | 
without a particular Authority for that Purpoſe, and this Receipt was with an . Sarge ag Jay | | 
Intent to embezzle and ſpend it; but he gave a Receipt as for Money had to his 30, 1 Lev, 282. Mod. | 
- Father's Uſe, and this Money was given to the Defendant. The Queſtiong were, Cafes 291, 301, 311. = 

1ſt, If the Son could be a Witneſs in chis Caſe to prove the Delivery: And, 2dly, 7 = £9 ond 1 | 
Whether the Father could maintain an Action of Trover? Holt ©: J. was of | | 
Opinion, That the Son might be admitted as a good Witneſs, his Teſtimony 
being corroborated by other Circumſtances ;/ and that the Action was*maintain- 
able for the Father, for that che general Authority chat the Son had to take his 
Father's Money, made the Receipt of the Money to be to his Father's Uſe, and a 
good Diſcharge of the Debt, ſo as that the Father could. not avoid“ the Payment, * Pp. 290 
and charge the Perſon that paid the Money with an Action; and then, if the „ -- 
Payment was a good Diſcharge, it is Reaſon it ſhould be his Money, and-the © © 
Poſſeſſion of the Son is the Poſſeſſion of the Father, the Son being to this Purpoſe : ent. 62. 1 Sid. 438. 
as his Father's Servant; and according to this Opinion the Plaintiff had a Verdict, 2 Keb. 588. 2 Salk. 655. 
but he ſaid: he was willing to have a Caſe ind of it; but the Defendant ac- 
quieſced in his Opinion. 3 Hut inn IC 00h) ens FOR B e een 
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bs Trover, upon Not oo pleaded it appeared in Evidence, That the Defen- * of 2 Trover in 
1 dant was Tenant by the Curteſy of Lands in Ireland, and had cut down and Middleſex, and Proof of 
fold the Trees off the Eſtate, and that the Reverſion belonged to the Plaintiff one in Ireland, good. Moor 
and two others in Coparcenary : Upon a Caſe made for the Opinion of the Court, 1 5 4 1 2 
it was reſolved, 1ſt; That in local Actions, as in Treſpaſs quare clauſum fregit, 4 Ro GE Carth 249. 
the Plaintiff cannot prove a Treſpaſs but where he lays it, nor lay it in any oth 


er Kitch. 230, 2 Mod 270. 
Place than where it is; but it is otherwiſe in Actions tranſitory, as Trover: Cg. El. 667. Co: Lit. 


Ergo, Here he may lay the Converſion here, and prove it in Ireland. Vide 232. b. (ne Joint eDant, 
e zu. cih, One Joint enge or Tenant in Common, of Parcetier, - annor gd lr Cale be 
bring Trover againſt another, becauſe the Poſſeſſion of ene is the Poſſeſſion may againit a Stranger, 
ot bath; if he does, it is good Evidence upon Not Guilty: But if one Jcint-tenant and it is only W 
brings Trover againſt a Stranger, in that Caſe the Defendant may plead it in Abatement, Skin. 12, 190. 
| 8858 „ Abate- OY. 
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Abatement, but cannot take Advantage of it in Evidence. 2 Let 11 37. Cro. 

II $4447 lt * 9030s n- e to boſtiint watt binoft wo? «ids. 
LIED ©. 44448. 4 Ei 6 n 11011 ne iat en 
Blackham's Cafe. Hill. 7 Ann. Coram Holt C. 7. 
1 oft een ene 513, 7 12.271 Dat PL AGLE 413 JC MEL IN. OA e 53h; 
Sentence of the Spiritual I N Trover upon Evidence at a Trial before Holt C. J. at the Sittings in Nd. 
Her la es, v eoncle- A. dzſer, the Caſe was, The Plaintiff proved the Goods 10 be in his Poſſeſſion, 
Eve Evidence in the Point and to be taken away by the Defendant : The Defendant ſnewed that theſe were 
tried; otherwiſe of a col- the Goods of Jane Blackham in her Lifetime, and that the Defendant had taken 
lateral Matter. 2 Wilſon out Letters of Adminiſtration to her, and ſo was intitled to the Goods: Upon 
25, 124, 125, 127, 128, this the Plaintiff; proved that ſome few Days before her Death, ſhe was actually 
8 married to him; and in Anſwer to that it was inſiſted that the Spiritual Court had 
delleetermined the Right to be in the Defendant; for they could not have by Fre 
Adminiſtration to the Defendant, but upon ſuppoſing there was no ſuch Marriage, 
and that this Sentence being of a Matter within their Juriſdiction was concluſive, 
| and could not be gain-ſeid- in Evidence. Et per Holt C. J. A Matter, which 
5 has been directly determined by their Sentence, cannot be gain-ſaid : Their Sen- 
AP tence is concluſive in ſuch Caſes, and no Evidence ſhall be admitted to prove the 
1 Lev. 235, 236, 1 Sid. contrary ; but that is to be intended only in the Point directly tried; otherwiſe it 
359. Raym. 405. 2 Keb. js if a collateral Matter be collected or inferred from their Sentence, as in this 
357+ C.aſe, becauſe the Adminiſtration is granted to the Defendant, therefore they infer 
| that the Plaintiff was not the Inteſtate's Huſband,. as he could not have been 
taken to be, if the Point there tried had been married or unmarried, and their 

Sentence had been, Not married. . MN 
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Lady Dowager Lindſey verſus Lord Lindſey. Mich. 8 Ann. B. R. 


Feament, 14 Reco: | N Zjedment the Plaintiff made Title by a Recovery in Dower, and produced 
very in Dower ; Defendant I in Evidence the Record of the Judgment, the Habere facias ſeiſinam, cc. 
offered to prove a Term of The Defendant offered to prove a Term of ninety- nine Vears ſubſiſting, and that 
Done and diſallowed, of prior to this Title, but it was diſallowed ; for if he had pleaded this in Bar of 
Laut. 733. Ante 254, 276, the Writ of Dower, yet the Plaintiff muſt; have recovered with a. Ceſſer executio; 
1 Leon. 92. and the Defendant had a proper Time to have pleaded it then, and has flipped his 
Opportunity: Alſo a Chattel-Intereſt was at Common Law bound, by a Recovery 
in a real Action, ſo that the Defendant had an intermediate Execution, without 
Regard to the ſubſiſting Term: And though by the Statute H. 8. a Termor may 
ty, yet it muſt be the Termor himſelf, and not another for him. 
CT 
: _. Savage's Caſe, Coram Trevor C. JI 


At Niſi Prius. 
2 ) 01 13; 08-5; GOTTA i," 75 0 dt DIG twin nei ah 371475 

contin after Origi- J.N Aſump/t upon a Note for 101, 155; given by the Defendant to the Plaintiff, 
bab in foreign Attachment I and Non Aſumpſit pleaded, upon Trial the Plaintiff: produced and proved the 

brought before Original, is N Te i DiflthOos bf himbdf-rroduced the e fostig 
a Diſcharge on Non Aſ- ote, Ihe Defendant in LIICharge or himieft produced the Record ot a foreign 
ſampſit. Vide ante contra, Attachment, wherein the ſaid Debt was attached by the City-Proceſs for the Sa- 
280. pl. 6. tisfaction of a Debt demanded there of the Plaintiff, and: was there condemned: 
| And it was ruled by Trevor C. J. That this was a good Diſcharge ; but that if 
the Plaintiff in this Action could have ena Huna, wherein he declared, 
to be precedent to that Attachment, ſo that it had appeared that this Court was 
e fe of an Action for the Demand of this Debt before it was attached, then 
ſhould the Plaintiff have recovered his Debt notwithſtanding ſuch Evidence; but 
the Declaration in the Record here was betwixt the Time-of the Attachment and 

of the Condemnation. haute C 711 
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. =; > * verſus Layfield & al'. Coram Holt C. J. At Niſi Prius. 
dps che Credit of Bom IN. an Aftion on the Caſe for Money had and received to the Plaintiff's Uſe, i 
Partners, the Act of one is | appeared. upon Evidence, that Layfield and the other Defendants were Bankers 
Evidence againſt the other, and Partners, and that the Plaintiff. had given Layffeld 205. for which he received 
_— et aire a Ticket in the Double Exchange Lottery, and | Layfield undertook to pay what 
322. Pam, 283, 284. Benefit ſhould happen thereupon: That the Ticket came up a 401. Benefit, and 
Ero. Jac. 41 1. Br. Joinder | 12 * | | 58 for 

in Action 47. Lat, 62. | 
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for that Money the Action was brought; and it was objected for the Defendants, 
That the Aion, was brought againlt Loyfelg and his Partners, and it did not 
appear that any had undertaken to be Truſtees in the Lottery but Layfi#14, and 
therefore he only ought to be charged, and not his Partners; to which Holt 
Chief Juſtice anſwered, That it appeared they were Partners in their Trade, and 
Goldſmith and the Adventurers put their Money in upon the Credit of ſeveral God. 
ſmiths, that had undertaken to pay the Benefits, and it ſhould be preſumed te 
Act of Layfield'was the Ackof the other, and Thould bind them, unlefs they coulde .. 
ſhew a Diſclaimer, and a Refuſal to be concerned in it; and accordingly the Plain- oH rats hne og 
tiff had à Vurtick rene Wund % bee | 
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INa Habeas Corpus the Return was, That Fowler was taken and in Cuſtody vide 350 88 
by a Writ of Excommunicalo capiendo, and the Excommunication was in the capiendo pro quibuſdam 


Writ recited to be pro quibuſdam cauſis ſubtraftionis decimarum five aliorum Jurium cauſis ſubtraction. decima- 


Eccleſſaſiitoram; and becauſe this Return was incertain, the Court was moved gung ff al. Jur. Eccleſiaft, 


that he might be diſcharged; and the Queſtion was, Whether this Return was, far. 5). gre magpeng | 
incertain, and whether. that, Incertainty would vitiate the Writ, Sc.? And the 
Court reſolved, .. VVV „ LEvE 
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iſt, That the Return was uncertain; for that the alia Jura might be ſuch ; 
Matters as were out of their Juriſdiction, and they ought to ſhew the Matter GEE: 
was within their Juriſdiction; for of that the King's Courts are to be Judges 
and not they. themſelves. SET YE 6 E Needs S 5 Ee ne . Cauſe muſt be expreſſed 
2dly, The Cauſe of Excommunication muſt be ſet forth in the Writ, At Com in the Writ ſince the Stat. 
mon Law the Writ De Excommunicato'capiendo was always general pro contumacia, 5 N 8 1 . 660, 661. 
not containing a ſpecial Cauſe: And the Writ was returnable in Chancery, and 566 N 18 
founded on a Significavit or Certificate of the Biſhop, which Certificate ſet forth © * © 
the Cauſe before, and the Party could not be diſcharged but by Superſedeas in 
Chancery, if the Cauſe were inſufficient: But now the Cauſe muſt be ſet forth in the 
Writ De £xzcommunicato capiendo itſelf, becauſe by the Stat. 5 Eliz. the Writ is made 


returnable in this Court, which could be to no Purpoſe, if the Cauſe were not to 
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be ſer forth in the Writ, and this · Court Judge of that Cauſe. 7 
zdly, The Court held they might diſcharge the Party upon the Infufficiency of Cr. Jac. 


the Return: Before the 5th Eliz. there were no Diſcharges in this Court on Ex- pot 294. RY * 
communicato capiendo s, but where a Man was excommunicate pending a Prohibi- 
tion: Now the Caſe is altered, for this Court may quaſh the Writ of Excommun:- 
cato capiendo, or award a Superſedeas, becauſe this Court are Judges of the Cauſe 
and have it before them, and the Party cannot go into Chancery for a Super ſedea | 
now, 'becauſe the Writ is returnable here.. A 402 5 
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T N a Writ of Excommunicato cupiendo the Recital of the Sipnificavit was, That Far. 58. Ante 7 1. 3 D. 
1 be was excommunicated for not paying the Coſts in quodum neg otio puero- 296. p. 5. S. C. Caſes B. R. 
run educationis five inſtruttionis ſint aliqua licentis in ea parte prius obtenta; and 5'7- 1 Ld. Raym. 618. 


the Writ was quaſhed for Incertainty, becauſe it might be a Teaching to fence or 1 . 
dance, and not Letters. VI 5 u Of vin dh fo Yang of 3nfbevte CG. 4 4 . 1 
| COR, una O03 a ene = ere nn 
17 n LITOTE 253 HR 2. 8:7 
= / g 1711 retek I 22 10 4 F 7 | B 
4 


oO — f ar FRI 99 


r co rea A — 


44224 * 
= 


TO ny 


— — — — 
-_— — — 33 3 
uy OY e995 „„ „% „% „ — ; 4 | — 


—_— — 


33 40% vos BY bn: 15 1 ονν 2. * Ru 4394 a «az; —_— alc 


bon Kb d, 456 Bithop of bt. Balke Mich, ' Ann, 


id 01 mornin 3 3011 B. ine e en 16210 ao r. 77 TEE 


OP OP 103 Irin 199 W971 LSD IEICE 4 bowing 9811 # Jo 
Ante 106, "A H. taken P * rk 215 1 85 was, "es. ___ 4 Writ wm gar communicate capiends, had 
on Excommunicato capi- 2 F 185 uſto dy in Newgate: prayed, 21 Habeas. Corpus, 14 and, 14 75 brought ; 
_ — — into cone reupon, and it appeared by the Return, that the: Writ. of Excommunj. 
pus, and that not before £4/9 capiendo Was not vet returnable; And the Court held, 1ſt, That one taken on 
the Return of the Proceſs. A Writ of - Excommunicato capiendo cannot come into chis this Court PE by. Habeas 
Far. 56, 1:7. Mod. Caſes, Corpus; + and if he be brought in before the Writ is returnable, he ſhall not be 
| = 160. Ante 114. allowed to plead or move roquaſh che Writ. 
+ ive be bailed by Stat. 20ly, The Writ of Excommunicalo e N "the Significavit, which | is in 
5 Elis. Chancery, but the Writ is brought into this Court, and is inrolled here before it 
goes tõ t © Sheriff; which Inrollment is to inform the Court, that at the Return 


of the Excommunicata, en. bey. i d, farther Proceſs, as the Caſe ; 
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E. Defendant was excommunicated pro qua aden baaſalce tationis FAY 
ant let upon a Cepias with Penalty, chro by Habeas Corpus; and 
lr. Cbeſbire took” two Exceptions to the Writ: iſt, llt this not being one of 

| the nine Cauſes mentioned in 5 Eliz. c. 23. no Penalty ought to have been in the 
CS a Writ. adly, Thar no Addition was given the * Defend aft: And the Court held, 
N | - That for any of the nine Cauſes mentioned in the Statute there ought to go a Ca. 
Vide 1 Lill. 561. 8 pias with a 0 and be an Addition in the Wiit; "but in other Caſes no Addi- 
Cai, 197; 5 Lach tion was neceſſary and though there was a Penalty, yet the Court would not dif. 
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e PXECU To R brought a Writ of E reyerſe der of 
Executor may bring Error N ug a ri tror 10 an Agtain er 
to reverſe 9 of L Hi N La of his Teſtator, and Holl C. J doubted whether it lay for 
Teſtator. 1 Leon. 325. the . For by Reverſal the Bloed and the Land, is;reſtored; which is of 
Owen 147. 5 Co. 111. no Advantage to him, and the Goods were forfeited. bythe Conviction of the 
3 ; =_ I Thom, 1 Teſtator, and not by the Attainder: But the other three . Juſtices againſt 

8. C. Conb. 114. 2 kim; for he is privy do The Judgment, and may. have Laß bobby. Hide g cn 
Mod. 72. Holt 3 2255 273, 558. 
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ER nine J ding, on Not Guilty pleaded the Jury found. a Special, Verdict, us, That 
fora Chattel after his Con- F . was poſſeſſed of the Gelding, and put him to the Defendant to paſture, 
oe 6 e e — died inteſtate : That before Adminiſtration granted the Plaintiff deſired 5 
28 4 af 8 py ve to _ ry F. M. 2 32 3 man. To * 7 
>. 5 D. 23/. therein; whereupon the Plaintiff agreed, That the Defendant ſhou 

T9 37 A 8 6. 1 Skin. ” the Horſe in Part of Satisfaction of funeral Charges, and for 131. Reſidue there- 
274. 3 "Salk. 161. Holt of gave him his Note; afterwards the Plaintiff took out Adminiſtration, and now 


45+ broygn Tame for the Horſe; and Holt C. Þ was of. Opinion, hn 
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|} pleaded, three Points were $a pol per Holt C. J. * That the 1255 1 e 
muſt prove his Debt, ↄtherwiſe he ſhall recover but 1 4, Damages, though there, 15 w. 8 1. 17 El. 376. 
be Aſſets, for the Plea 0 y admits a Debt, but not the Quantity, 2dly, 9. Lill. 57%: * 


E. 
That all. ſperate Debts mentioned in the Inventory ſhall be counted Aſſets In Rol . bn 9 4 


946. 8 1. 
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N Delt 3 againſt the Defendant as 5 Fra The Defendant pleaded in * * Poſt pl. q ble againſt 
1 That +. was Adminiſtrator ; relying upon Dyer 305. pl. 61, But the Court Executor, That he is Ad- 
held it no Plea in Bar; for if an Action be brought againſt an Adminiſtrator by *'®ifrator, is not in Bar 
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and ſhewed:for Cauſe, that the Defendant did not ſhew how he had adminiſter 3 how, is ill on ſpecial De- 
= = J 4 oupas for againſt a Judgment he ought to ſhew how he adminiſtered, ke Raym. 2 aA 
but it had been good u neral Demurrer. Vide Mp. 8. All. 48. Fr 
4 '2 Keb. 736. 20% 56. en 106 3 Keble 68, Comb, 298. 8. C. 
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3 10 kin. 365. Holt 63. 
| * Billinghurt verſus Speerman. Far 7 Wilt. 3. B. R „ e 7 
| F an Executor has a Term, and the Premiſſes are of leſs Valuethan the Rent 1 Sid. 200, 2 4, Io Deb 
reſerved thereon, in an Action b t againſt him in the Debet and Detinet, — * . 
he may plead: the ſpecial Matter, viz. he has no Aſſets, and that the Land the Premiſſes are of leſs 


of leg Value than the Rent; and —.— Judgment if he ought not to be Value than the Rent. 
charged in the Detinet tamum. This Holt C. J. ſaid was his Opinion, and that i Vent. 4 Is "Vid: poſt, ' 
Hale was of the ſame Opinion, and it was but reaſonable, becauſe an Executor 397» 317: , 2 Vent. 209, 
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fy Cbeſbirs took two Exceptions to the Writ + 14. That this not being one of 

E nine Cauſes mentioned in 5 Eliz. c. 23. no Penalty ought to have been in the 

2 "Writ. adlly, That no Addition was given the * Deferidafit : And the Court held, 
3 That for any of the nine Cauſes mentioned in the Statute chere ought to go a Ca. 
Vide 1 Lill. 561. Cro. pias with a Penalty, and be an Addition in the Writ; U but in other Caſes no Addi- 
Oar. 197; * Lach tion was neceſſary; and though there was a Penalty, yet the Court would not dif. 
171. charge the Part of the Freeth,, but diſekurge the Penalty only ; though the Law 
Was taken to be otherwiſe heerofore Pur that for" the Want of | Addition 

in Caſes where that's was anf, the Ty, ſhould be cee 118 Mo- 

tion. 


ST Cid. CAL ae dc; ZE $4 
* 5 > . , 


peels Enka. 


* "ing werſus Ayloſ Trin. 1 W. & M. B. Ar * 
Executor LY bring k Error E. X E. 2 * TO R brought a Writ of Etror to monels: an Attainder of 


to reverſe the Attainder of High Treaſon of his 1 eſtator, and Holt L. J. doubted whether it lay for 
Teſtator, 1 Leon. 325. Executor ? For by Reverſal the Bloed and the Land is reſtored; which is of 
Owen 147. 5 Co. 111. no Advantage to him, and the Goods were forfeited. bythe Conviction of the 
955 4 1 Show, 15 Teſtator, and not by the Attainder: But the other three Juſtices againſt 
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N an Action df Trover dy the Plaintiff as Adminiſtrator of FJ. M. for a Gel- 

TIEN aa! *. on Not Guilty pleaded the Jury found a Special Verdict, wiz. That 
fork Chattel after his Con- J. M. was poſſeſſed of the Gelding, and put him to the Defendant to paſture, 
ſent to the Defendant's — del inteſtate: That before Adminiſtration granted the Plaintiff deſired the 
— — 3 Defendant to Ry ry F. M. . — who ctordingly bing Mu 7 _ | 
Fh. 231. therein; whereupon the Plaintiff agreed, at the e t ſhould have 

7 5 p. 2 5 . 5 Skin, 4 he Horſe in Part of Katisfaction of funeral Charges, and for 13 J. Reſidue there. 
274. 3 Salk. 161. Holt of gave him his Note; afterwards the Plaintiff took out Adminiſtration, and now 
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Conſent, when he had nothing to do, would not alter the Caſe; for if he 
had then releaſed, yet he might have taken Adminiſtration, and brought an 
Action afterwards; but Dolben and Eyre Juſtices conira, and the Defendant had 


Shelley's Caſe, Trin. 9 W. & M. B. R. 


N an Aion upon the Caſe againſt an Executor, upon Plene adminiſtravit Evidence 15 Plene Ad- 
pleaded, three Points were declared per Holt C. J. iſt, That the Plalntiff miniſtrabit. 


\ 


muſt prove his Debt, otherwiſe he ſhall recover but x 4. Damages; though there Show. 81, Cro. El. 375. 


ä . | 1. 9. Lill. 57; Cro. 
be Aſſets, for the Plea only admits a Debt, but not the Quantity. 2dly, E 5 5. 15 * 


That all: ſperate Debts mentioned in the Inventory ſhall be counted Aſſets in Roll. Abr. 926. 8 1. 
the Executor's Hands; for that is as much as to ſay that they may be had for de- Holt 305. S. C. Comb, 
manding, unleſs the Demand or Refuſal be proved. gdly, That for Strictneſs 342. | 

no funeral Expences are allowable againſt a Creditor, except for the Coffin, 
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1 Debt againſt the Defendant as Executor, The Defendant pleaded in Bar, Pot pl. 8: Debe againt 

That he was ' Adminiſtrator z relying upon Dyer 305. pl. 61. But the Court Executor, That he is Ad- 
held it no Plea in Bar; for if an Action be brought againſt an Adminiſtrator by 98 is not in Bar 

1 3 ib «at but Abatement. 2 Lev. 

the Name of Executor, and Judgment had therein, this Judgment may be plead- 100. Styl. 385. 1 Mod. 
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5 CIR E Facias upon a Judgment: againſt the Teſtator was now. ſued againſt 4 Mod. 296. Scire Facias 
his Executor, who pleaded Plene Adminiſravit & Nulla bona die impetrationis 99 * Ju*gment b A dun. 
primi brevis de Srirt Facias nec unquam poſtean. The Plaintiff demurred ſpecially, eee ee ſewing 
and ſhewed for Cauſe, that the Defendant did not ſhew how he had adminiſtered; how, is ill on ſpecial De- 
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he may plead the ſpecial Matter, viz. That he has no Aſſets, and that the Land Ihe : 
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i of leſs Value than the Rent; and demand Judgment if he ought not to be Value than the Rent. 
charged in the Detinet tantum. This Holt C. f. ſaid was his Opinion, and that 1 Vent. 271. Vid. poſt. 
Hale was of the ſane Opinion, and it was but reaſonable, becauſe an Executor 307, 317; 2 Vent. 209» 
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E Defendant was excommunicated pro 202 d beate. maritogi, 

8. C. Ant kileen upon a Capias with Penalty, and brougheu up by Habeas Corpus; and 
| Cltblrs took two Exceptions to the Writ: iſt, That this not being one of 

: = nine Cauſes mentioned in 5 Eliz. c. 23. no Penalty ought to have been m the 

. | Writ.” a2dly, That no Addition was given the »Defendafſ: And the Court held, 
295 That for any of the nine Cauſes mentioged in the Statute chere ought to go a Ca 

Vide 1 Lill. 561. Cro. pias with a Penalty; and be an Addition in the Wiits U birt 2 m other Caſes no Addi- 
Oar: 197, 55. Lasch tion was neceſſary - and thou gh there was a Penalty, yet the Court would not dif 
7%. charge the Pa 7 of the Procts, but diſekurge the P only oh the Law 
Was taken wo be otherwiſe heretofote: But that” for the e Wie Addition 
in Caſes where that was ROY! the TT ode be e 22 Mo- 


» 5 
; j 


_ 


tion, | 
1 AL a. & > Rs 1 . 
5 * Ty a "= , 
kt "TY 
+ King verſus Aylott, Trim: 1 W. & M. B. ' 
( I ) - 4554. 


| X E © UTO R brought a Writ of. Etror to treverſe. an Attainder of 
3 High Treaſon of his Leſtator, and Hol. C. J. doubted Whether it lay for 
che Executor ? For by Reverſal the Blood and the Land is;reftored; which is of 


Rxecutor may bring Error 
to reverſe the Attainder of 
Teſtator, 1 Leon. 325. 


_ Owen 147. es. 117; no Advantage to him, and the Goods were forfeited. bythe Conviction of the 


Ty —4 1 5 Teſtator, and not by the Attainder: But the other three Juſtiees againſt 


C. Comb: 114. 3 him; for he is privy to the Judgment, and may have Lat arr File 3 Ca, 
Mod. 72. Holt 55 225, 273, 558. 


Trem. 12. 
Whitehall venus gore ach. 2 W. * M. B. R 


Err Exninol. bling Trover 5. on Not Gully pleadeg the 7 ury- 2 a Spec — u. Tb 
for Chattel after his Con- 7. N. was poſſeſſed of the Gelding, and put him to the Deftndant to paſture, 
ſent to the Defendant's and FR inteſtate; That before Adminiſtration granted the Plaintiff deſired 2 
rents a INCL —— Defendant to bury J. M. decently, who accordingly buried him, and la. 
Carth. 175 8. C. 3D. 230. therein; — the Plaintiff agreed, That the Defendant ſhoul - 
373. p. 3. S. C. skin. the Horſe in Part of Satisfaction of funeral Charges, and for 13 l. Reſidue there- 
274. 3 Salk. 161. Holt of gave him his Note; afterwards the Plaintiff took out Adminiſtration, and now 
45* brought Toe for the Horſe; and Holt C. J was of. Opinion, Thes te 
jon 


— 


. * * 
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1 E xecutors. 


Action well lay ; for that the Defendant was a tort Executor, and the Plaintiffs * P, 296 
Conſent, when he had nothing to do, would not alter the Caſe; for if he 

had then releaſed, yet he might have taken Adminiſtration, and brought an 

Action afterwards z, but Dolben and Eyre Juſtices contra, and the Defendant had 


Shelley” s Caſe, Trin. 5 W. & M. B. R. 


rene 
o x 


. 


1 


N an Afion upon the Caſe againſt an Executor, upon Plene adminiftravit Evidence 71 Pine Ad- 
I pleaded, three Points were declared per Holt C. J. iſt, That the Plalntiff miniſtravit. . 
muſt prove his Debt, otherwiſe he ſhall recover but x 4. Damages, though there Show. 81, Cro. El. 315. 
be Aſſets, for the Plea only admits a Debt, but not the Quantity. 2dl peg. . 15 N 
That all: ſperate Debts mentioned in the Inventory ſhall be counted Aſſets in Roll. Abr. 9*6. ® 1 
the Executor's Hands; for that is as much as to ſay that they may be had for de- Holt 305. S. E. Comb, 
manding, unleſs the Demand or Refuſal be proved. gdly, That for Strictneſs 34* 
no funeral Expences are allowable againſt a Creditor, except for the Coffin, 
Ringing the Bell, Parſon, Clerk and Bearers Fees; but not for Pall or, Orna- 
ment 3. 510 tlt cg ng Du; 1 „ | 


Harding verſus Salkill Mich. 5 W. & M. B. R. 


N Debt againſt the Deſendant as Executor, The Defendant pleaded in Bar, Poſt pl. 8 f bebe againſt 
That he was Adminiſtrator; relying upon Dyer 305. pl. 61. But the Court Executor, That he is Ad- 
held it no Plea in Bar; for if an Action be brought againſt an Adminiſtrator by miniſtrator, is not in Bar 
the Name of E * | | 1 n but Abatement, 2 Lev. 
Nate xecutor, and Judgment had therein, this Judgment may be plead- 100. Styl. 388. 1 Mod 
ed in Bar to another Action brought againſt him as Adminiſtrator, 26. 5 38 p 18. 
Newton verſus Richards. Paſch. 6 W. & M. B. R. Rot. 67, 1 in. 3% Holt 306. 
. 95 1 OA TM Raym p 8. C. OOTY . Caſes B. R. 46. 
; a „ ne \ 7 « | 8 8. 95 : | : ' ; 7 SHE. be . : E 8 7 


CCIRE Facias upon a Judgment againſt the Teſtator was now ſued againſt 4 Mod. 96 FU Facias 
his Executor, who pleaded Plene Adminiſtravit & Nulla bona die impetrationis n a Judgment agaiult the 
primi brevis de Stife Facias nec unquam poſtea. The Plaintiff demurred ſpecially; PRO, He. Oo 
and ſhewed for Cauſe, that the Defendant did not ſhew how he had adminiſtered : wang ya il = "Toecial De- 
and had Judgment; for againſt a Judgment he ought to ſhew how he adminiſtered, murrer. Raym. 231. 
but it had been good upon general Demurrer. Yide Mo. 158. All. 48. 3 Keble Cro. El. 575. 1 Lill. 


2 8. 2 Keb. my | '0, LEE At 568. Comb. 298. 8. Go 
, 75 736. I Ov. 575 Skin, 565. Holt 45. 


_ * Billinghurſt verſus Speerman. Paſ. + Will. 3. B. R. P. 297 
| F an Executor has a Term, and the Premiſſes are of leſs Value than the Rent 1 Sid. 100 465 In Debt 
reſerved thereon, in an Action brought againſt him in the Deber and Detinet, for Rent, Executor may 
he may plead the ſpecial Matter, viz. That he has no Aſſets, and that the Land Pie Pi ff, ue and that 
is of leſs Value than the Rent; and demand Judgment if he ought not to be Value than the Rent. 
charged in the Detinet tanium. This Holt C. J. ſaid was his Opinion, and that 1 Vent. 271. Vid. poſt, : 
Hale was of the ſame Opinion, and it was but reaſonable, becauſe an Executor 307, 317, 2 Vent. 2090 
could not waive for the Term only; for he muſt renounce the Executorſhip in f N 


in 
toto or n Rep. A. Q. 169. S. C. 
| M at all. : . | | Holt 306. 


Williams verſus Crey. Paſ. 7 Will 3, B.R. Pidethis Caſe in Title 4 
Au; fur k Caſe, Pl, 2. Pag. 12. POM mt tt 
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miniſtration granted. 8. C 
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Fooler verſus Cooke. Mich 7 Will. 3. B R. 

Ante pl. 5 Pol pl. 9. LAINTIFF brought Humpſit againſt the Defendant as Executor; De. 

Action againſt Executor, fendant Petit judicium fi ipſe ad billam pred. reſpondere debeat quia dicit, Thar 


Plea that he is Adminiftra- Adminiſtration was granted to him, in which Caſe he ought to be ſued as Admi. 
tor, need not traverſe that _- | F 1 Yo Seen 3 | 
"aq. niſtrator, and not as Executor, and concludes Petit judicium i ad lillam predig 
he intermeddled before Ad- 7 N. : f . 
. reſponaere compelli debeat, Sc. The Plaintiff demurred, and it was objected, 
5 Mod. 136, 145. Carth. firſt, That he had not traverſed, ab/que hoc that he adminiſtered as. Executor. 
363. Caſes B. R. 83. 2 Brownl. 184. 'Sed:n0n allocatur : For it is better without a Traverſe, and the 
Holt zo). 556. Joles v. Plaintiff's Declaration is well confeſſed and avoided; for an Intermeddling with 
Wolfe Mich, 17. Geo. 2 _,.! - aſs pre te, | Pp 1 . I i 
B. R, 2 Vent: 80. Poli the Goods intitles the Plaintiff to an Action againſt the Defendant, and now he 
31% 298. Yelv. 115, has ſhewed the Cauſe of his Intermeddling' and upon what Account, which, if 
9H. 6, 7. 7 H 6,13. 1 Mod. true, he ought to be charged accordingly ; *tis true, if he intermeddled before 
. oberg 4 3 7, 4. Adminiſtration, he may be charged as Executor of his own Wrong, but that ſhalt 
dae Xen” not be intended; for all Acts are intended to be rightful till the contrary appears; 


muſt traverſe the dying - 8218 1 Kee | 3 Wing 
Inte . 1 and if the Caſe were ſo, the Plaintiff ought to reply it: A Traverſe would be 


1 Lutw, 27. 5 Rep. 33: b. impertinent; for though the Declaration ſuppoſes an Intermeddling, yet it does 


not ſuppoſe how nor in what Manner; and to deny an Intermeddling as Executor 

de ſon tort, is to traverſe that which is not alledged. Et per Holt C. J. The 

Difference is between ſuing one as Executor, as in this Caſe, for then there needs 

no Traverſe, and ſuing one as Adminiſtrator to F. S. for then, if the Defendant 

* p q 5 pleads he is an Executor, he muſt go on and traverſe abſque hec that the ſaid J. 8, 
- £+.299 died inteſtate; and the Reaſon is, becauſe, unleſs there was * a dying Inteſtate, no 

355 Action can be brought againſt one as Adminiſtrator, and to fay' he was made 

EERExecutor, is by Implication only an Anſwer to the dying Inteſtate- 2dly, Twas 
A objected, That the Bill could not be abated upon the Concluſion of this Plea, 
which was to the Juriſdiction of the Court, and not to the Bill; and the Court 


Proper Conclaſion in Aba: e- inclined that every Plea ought to have its apt Concluſion, and that they ought 


A | not to abate the Plaintiff's Writ or Bill in this Caſe, becauſe the Defendant had 
; not prayed it. e © ods a ng e e wits e 


| 


7 
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Powers verſus Coot. Trin. 9 Will. 3. B. R. 1 Ld. Raym. 63. 8. C. 


Carth. 36 Ne 6 verſ. F HE Plaintiff brought Debt upon an Obligation againſt theDefendant as Ex- 


Cook. Ante pl-8. 5 Mod. 1 ecutrix of J. S. I he Defendant pleaded that J. $. died Inteſtate, and that 


t againſt, Adminiſtration was Committed to her, & pet. ;udicium fi ipſa ad billam prediF. 
1 170 5 Ag P 755 * reſpondere debeat, c. Upon this the Plaintiff demurred, and inſiſted that the 
J. S. died inteſtats, ange Defendant ſoüld have traverſed, 2b/que hoc that ſhe intermeddled before Admini- 


is Adminiſtrator, he need Dele . a b 8 { b leq | 
not traverſe that he inter- ſtration committed to her; for if ſhe did, ſhe made herſelf liable as a tort Exe- 


meddled before Adminiſtra- cytrix; and cited 3 Cro. 566, 810, 102. 3 Leon. 197. Yelv. 116. Brownl. 97, 


136, 145. Debt againſt | 


tion granted. 3 Bulſt. 250. Holt C. J. & Cur. Such a Traverſe had been ill; for ſuch intermeddling is not 


5 Mod. 136, 145. Ca 


. A04-Þ; Sales alledged, and the Defendant ought not to traverſe that which the Plaintiff doth 
B. R. 83. Holt 30), 556. not alledge in his Declaration. i en e E733} 90i6Y $15: $521 


Aſton verſus Sherman. Mich. 9 Will-4, B. R. 1 Ld Raym. 263. 
. * fd +1 WR 4 5 g 1 gf: (7-7 #71 1 1 LD , . os Tſp 3 -- 


BF EBT upon aBond againſt an Executor ; the Defendant pleaded ſix ſeveral 


Pleading of ſix Judgments 


is a Confeſſion of, Aﬀets for j Judgments for 100“. each, and that he had not Aſſets . na 10ʃ0. which Was 
above five ; and if the Re- bound by them; the Plaintiff replied ſeverally as to five of the Judgments, that 
e re eve they were kept on Foot by Fraud, and prayed Judgment for his Debt and Da- 
Sum, it is ill. Poſt 312. mages in the Concluſion of each Plea; and as to the ſixth he pleaded that the 
Comb. 444, 449. S. C. Defendant had Aſſets 2u ta the 101. ſufficient, Sc. Et boc petit quod inguiratur 
Carth. 429. Caſes B. R. per patriam. Et per Holt C. J. it was adjudged, firſt, That the Plaintiff may 
153. Holt 308, Lill. reply ſeverally as to each, and that it is at his Election to reply to all, or ſome, or 
„ any one of the Judgments ſet up by the Executor. But, 2dly, That the Plain- 
tiff's Replication is wrong in this, that he pleaded as to five Judgments per 

fraudem, and as to the laſt, that he has Aſſets ullra, concluding to the Country; 

for when a Man pleads ſix Judgments, he confeſſes Aſſets for above five, ſo that 


it 18 ah Allegation of what is already confeſſed, and driving him to ane | 
| | | ue 


\ 


LE 
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Executors. 
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Iſue thereupon; but becauſe there are Precedents this Way, as 1 Saund. 336. 
the Plaintiff had Leave to diſcontinue, and afterwards amended on Payment of 
ß CN Ho TRA! ae THEE vid 0 
* Dominus Rex verſus Sir Richard Raynes. Mich. to Will. 3. B. R. P. 299 

' gt ? 323-8 | | wat 1 7 5 | 7 a * 95 bas 65 a 1 2 . 1 - thi le 
Mandamus iſſued to grant Probate of the Will; the Ordinary returned, , vent. 355. 85 C. Ante 
That the Executor was an abſconding Perſon, incapax, Sc. And this re- 36. Ordinary cannot re- 
turn was held inſufficient; for that there is a Will is admitted, and ſince the 8 to an Executor, 
Teſtator has thought the Executor a proper Perſon to be intruſted with his Affairs, (n. ago” gory p * 
the Ordinary cannot adjudge him otherwiſe upon a Diſability by the Canon Law, 1 . . 233. — 4E 
for that is not admitted here, but as far as it has been received from Time im- B. R. 136, 205. Holt 3 10. 
memorial ; Per Helt C. J. and a peremptory Mandamus was granted. 


- 


Neither can the Ordinary inſiſt upon Security from the Executor; for the To 

Tefl ator has thought him able and qualified, and he has a temporal Right which Show. 294. S. C. Carth. 
he cannot ſue for before Probate z and there have been no Precedents nor Practice 457. 

of this Nature. A een eee Lbs FOE MO BRITO 


Wankford verſus Wankford. Intr. in C. B. Mich. 17 Will. 3. 
NRaot. 311, 312. & Intr. in B. R. Hill. 1 Ann. Rot. 484. 


#4 


N an Action of Debt upon two Bonds, one for 240 J. dated iſt Nov. 24 Car. 2. Obligor . 

and the other for 800 /, dated the roth of January the ſame Year, by Elizabelb Obligee, and adminiſters 
Wankford, Widow, Adminiſtratrix with the Will annexed of Thomas Shelley, do, — he 8 
apainlt Robert Wankford, Son and Heir of Robert F/ankford the Obligor, by which 4s 7 ig The Debt is ex: 
Bonds the Obligor bound himſelf and his Heirs, Sc. The Defendant prayed tinguiſhed, and the Admi- 
Oyer of the Letters of Adminiſtration, and therein appeared the Will of Thomas niſtrator cum teſtamento an- 
Shelley, in which was this Clauſe : And ] do hereby ordain and make the ſaid Robert 3 _ 3 5 
Wankford my Son-in-Law (who was the Obligor) full and ſole Executor of this my * js " · Reps 
laſt Will, to pay my Debts and Legacies ;, and after the Oyer of the Letters of Ad- A. Q. 38. Holt 311. 
miniſtration pleaded in Bar, That Thomas Shelley the Obligee, the 13th of Juh, 
30 Car. 2. made his Will, and Robert Wankford, the Obligor in the faid Bonds; 
his Executor, and afterwards, viz. the 2oth of July the fame Year died, after 
whoſe Death Robert the Qbligor took upon him the Burden of the Execution of 
the ſaid Will, and adminiſtered divers Goods and Chattels which vere the Feſtator's 
at the Time of his Death, and afterwards, the i7th of Auguſt 1686, Robert the 

Father made his Will, and made the Plaintiff his Executrix, and afterwards the 
fame Day died, after whoſe Death the Plaintiff took upon her the Burden of the 
Execution of the laſt-· mentioned Will, and proved * it long before the Grant of P. 300 
Adminiſtration above ſet forth; the Plaintiff replied Proteſtando, That the De- 
fendant's Plea is inſufficient for want of alledging that Robert the Obligor proved 
_ Shelleys Will, or that Elizabeth the Plaintiff proved it, and that it does not 
traverſe or deny Niſi argumentative, that Shelley died Inteſtate; pro placito ſhe ſays 
that Robert the Obligor never proved the Will of Shelly, but died ſoon after him 
without proving the Will; = that it is true, That the Plaintiff was made Exe- 
cutor of the Will of Robert the Obligor, and after his Death proved it, and took 
upon her the Execution thereof; and farther ſays, That before the proving of the 
Will of Robert the Obligor by her, as aforeſaid, or the Adminiſtration of the 
Goods of Shelley to her committed, viz. The 31ſt of July 1689, ſhe refuſed 
before the Ordinary to prove Shelley's Will, or to adminiſter as Executrix to him, 
whereby Shelley died inteſtate, and Adminiſtration of his Goods and Chattels was 
committed to the Plaintiff, and that Tho. Shelley left no Goods and Chattels ſuffi- 
cent ad ſalisfaciend. ejus debita & ſeparales denar. ſummas per ipſum diverf6s pet ſonis 
abit, & ſolubiles & adbuc inſolut. exiften. preter debitum pr edit. ſuperius petit. ac ei 
debit, per & ſuper [cripta Obligatoria Prædict. To this Replication the Defendant 
demurred generally, and the Plaintiff joined in Demurrer, and Judgment Wwas 
given in C. B. for the Defendant, and the Plaintiff brought a Writ of Eno upon 
that Judgment in B. R. and aligned the general Errors, and after the Cauſe ad 
been ſevepal Times AR, the Court delivered their Opinions /eriatim, thar the 
Judgment ought to be affirmed : Gold J. faid, That the C xd was in ſhorr, 


Sbelley the Obligee makes his Will, and makes Robert Yankford the Obligor his 
g | | | E xecutor, 


2 
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Executors. 

Executor, who dies without proving his Will and makes his Wife the Daughter 
of Shelley his Executrix, who proves the Will, and alſo takes Adminiſtration to 
Sbelley her Father with his Will annexed, and whether this be a Releaſe of the 
Bond, was the Queſtion : He ſaid that if R. W. had proved the Will, then that 
Co. Lit. 264. b Where Had been clearly a Releaſe, for it was agreed, Fhat if the Obligee makes the 
ſeveral are jointly and ſeve- Obligor his Executor, and the Obligor proves the Will, it is a Releaſe ; but the 

rally bound, if the Obligee 1 | 3 . Mo Wille ale 
makes one of the Obligors Queſtion is, Whether the Obligor s not proving the Will will alter the Caſe? 
his Executor, either ſole or And he {aid that he thought it did not: He put the Caſes of 20 E. 4. 17. 2. 
jointly with a Stranger, the Br. Exec. 114. 21 E. 4. 3 81. Plowd. 184. That if ſeveral Obligors are 
Bebtis relesſed, though the bound jointly and ſeverally, and the Obligee makes one of them his Executor, 
. arnaing —— it is a Releaſe of the Debt, and the Executor cannot ſue the other Obligor: So if 
the Obligee makes the Obligor and J. S. his Executors, although the Obligor 
never adminiſters, yet the Action is gone for ever; and although the Obligor dies 
and makes an Executor, the other co-executor of the firſt Teſtator who furvives, 
ſhall not have an Action againſt the Executor of the Obligor ; he ſaid that *th; 
Caſe was ſtronger ; that it appeared here that though the Executor had not 
proved the Will, yet he had adminiſtered, and by that Means had put it out cf 
his Power to refuſe the Executorſhip ; and that the proving the Will was only to 
ſignify” to the Spiritual Court that there was a Will, becauſe, in caſe there was 
none, then there was a dying Inteſtate; and the Commiſſion of Adminiftration 
Executor is complete Exe- belongs to them. He ſaid, That an Executor is a complete Executor to all 
. NETS 1 Piurpoſes but bringing of Actions, before Probate ; that before Probate he may 
Aion. + Chan. Caſes Teleaſe an Action, may be ſued, may alien, or give away the Goods or otherwije 
255. 2 Jo. 72. 2 Mod. intermeddle with them; and for this he cited Plowd. 280. 5 Co. 28. 4. 1 Med. 
145 3 Keb. 725. Plowd. 213. and he ſaid that this would be the Diverſity, That if the Executor refuſcd 
277. 1 Roll. Abr. 917, the Executorſhip, then he refuſed to accept the appointing him Executor as a 
e ee by Conſequence the mak ing him Executor will have no Operation; 
but if he does not refuſe the Executorſhip, but adminiſters the Goods, then that 
will be a Releaſe; and he cited alſo the Caſe of Abram verius Cunningham, 2 Lev. 
182. 1 Ven. 303. where it was reſolved, That Adminiſtration committed where 
there was a Will and an Executor, though the Will was concealed, was void, 
and that it was all one, though the Executor of the Will, when it did appear, 
refuſed to intermeddle. He ſaid, That if there were ſeveral Executors, and all 
died before Notice of the Will ; yet this making the Obligor Executor would 
amount to a Releaſe : That there was no Caſe expreſs in Point, 2iz. That it is a 
Releaſe where the Executor never proves the Will, but that it 1s cited, being put 
gracraly without mentioning whether the Will was proved or not, and that upon 
uch a general putting and agreeing it to be a Releaſe, it is to be concluded that 
there is no Diverſity. That where the Executor does adminiſter, which he appears 
to have dene in this Caſe, and by that has put it out of his Power to renounce, 
Obfication delivered by A it will be a Releaſe, like the Caſe in 3 Co. 26. b. A. makes an Obligation to B. 
„% Uſeof Bia And delivers to C. to the Uſe of B. tis the Deed of A. immediately, but B. may 
_ Deed till B. refuſes. Dyer refuſe it, and by that the Bond will loſe its Force; ſo of a Gift of Goods and 
49. a. Chattels, if a Deed be delivered to the Uſe of the Donee, the Goods and Chattels 
7 are in the Donee immediately before Notice or Agreement; but the Donee may 

refuſe, and by that the Property and Intereſt ſhall be diveſted. 
_ . Powys J. ſaid, That an Executor is a complete Executor as to every Intent but 
bringing of Actions before Probate, ſo that he may releaſe a Debt due to the 
Teſtator, aſſent to a Legacy, intermeddle with the Goods of the teſtator ; and he 
cited, beſides the Books already cited. 36 H. 6, 7. Dy. 367. and argued from the 
Form of the Probate of the Will; but an Adminiſtrator cannot act before Let- 
ters of Adminiſtration granted to him: He ſaid, the Executor by acting weuld 
became liable to the Suits of all the Creditors of * the Teſtator before Probate, 
which R. W. the Executor in the preſent Caſe had made himſelf liable to by admin 
ſtering the Goods of the Teſtator, and therefore according to the known Maxim 
of the Law, qui ſentit onus ſentire debet & commodum, that this would amount to 
a Releaſe of the Debt without Probate ; he cited the Caſe of Abram verſus Cin 
mung bam, and the Opinion of Twy/den (which is remembered in the Report of that 
Caſe in 1 Ven. 303.) which Opinion was alſo cited by Gould J. in his Argument, 
That though the Executor Debtor refuſes, yet the Action is gone, and the Ad. 
miniſtrator cannot ſue him; but he ſeemed not to rely upon it, but {aid it differ 
I | ; muc 
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much from this Caſe: T hat here H. ſhould have a Burden, ſuch as an Executor is 
put upon, whether he would or no: He. ſaid, that the Diverſity would be | | 
where the Executor did actually refuſe before the Ordinary, and where he did not 9 5 
actually refuſe, but only did not intermeddle with the Adminiſtration; in the firſt | | = 
Caſe it would be no Releaſe, but it cannot, be otherwiſe in the Second, and more 
clearly ſo, where the Executor did intermeddle with the Adminiſtration, ' as he 


did in the preſent Caſme. | 
" Poxweil J. ſaid, That the Caſe was, The Obligee makes the Obligor his Exe- i'll 
cutor, who dies before he proves the Will; and the Queſtion is, Whether the | b 
Debt. be extinct, or the Adminiſtrator of the Obligee may ſue the Heir? He 
cited the Caſe 21 E. 4. 4. If the Debtee makes the Debtor and another his Exe- 
cutors, although the Debtor. never adminiſters, yet the Action is loſt for ever, 
and ſaid it was agreed on all Hands, That if the Executor had proved the Will, 
the Action had been gone; and that the Caſe 21 Ed. 4 had been confirmed ſince 
by many Authorities, and that none of thoſe Authorities take any Notice of the 
Probate of the Will; and if there were any ſuch Diverſity, it could not but have 
been taken Notice of in ſome of them; but the Reaſon that they go upon is that 
a perſonal Action once ſuſpended by the Act of the Party, is gone for ever, and 
though in ſome C aſes it may be ſuſpended and revive again, yet never where that 
Suſpenſion is from the Act of the Party. He ſaid, That ſome Books ſay the 
Action is gone, ſome ſay the Debt is gone, and ſome ſay the Debt remains; but 
they will be all reconciled by this, That the Debt will be Aſſets; he ſaid he could 
not ſee how the Probate of the Will altered the Caſe; for the Executor has aſſented 
to the Executorſhip by intermeddling with the Goods, and the Act of the Or- 
dinary has no Effect; becauſe the Ordinary has no Right in any Caſe where there 5 
is an Executor, and all the Executor's Right is under the Will, and all that Executor may commence ah 
Right that he hath, he has by the Will. He is in Poſſeſſion of all the Teſtator's Action before Probate, but 
Goods before Probate, and may bring Trover or Detinue ; ſo he may avow for not declare. 9 E. 4. 47- 
Rent where a Reverſion for Years comes to him from his Teſtator : But though | 
he may commence an Action before Probate, yet he cannot indeed go * on with * P. 303 
the Action; for when he comes to declare, he muſt produce in Court the Letters 1 Rol. Abr. 917. A. 2. 
teſtamentary; but now if Probate were neceſſary to make him an Executor, he 
could not bring the Action without Probate, as is evident in the Caſe of an 
Adwiniſtrator, in which . Caſe there is no Right till Adminiſtration committed; 
for till then the Adminiſtrator cannot bring an Action; but in the Caſe of an 
Executor, the not proving the Will is only en Impediment to the Action; but 
the Right of Action is the ſame before Probate as after; and the Reaſon why an 
Executor cannot go on before Probate is for the inforcing of Probates, as is ſaid 


in Hutton 21. becauſe upon Probates there ay 


re Inventories exhibited and other 
Acts done by the Executor, which are for the Benefit of the Creditors of the 


Teſtator. He ſaid, That if Adminiſtration of the Goods, Cc. of the Obligee where Adminiftration is 
was committed to the Obligor, that was but a Suſpenſion of the Action, and no committed to Debtor, the 
Extinguiſhment of the Debt; but the Reaſon of that is, becauſe the Commiſſion Action is only ſuſpended. 
of Adminiſtration is not the Act of the Obligee, and fo is 8 Co. 136. Sir Joby Sid. 79. 

Needbam's Caſe ; he ſaid, That unleſs the Executor proved the Will, he could 

not continue the Executorſhip, and ſo is Dy. 372. That in ſuch Caſe, Admini- 


1 


. ſtration de honis non muſt be committed; but that Caſe was the firſt Caſe of it, 
a and it appears by the Caſe in 1 Leon. 275. (where Debt was brought againſt one 
5 as Executor in ſuch a Caſe, and the Defendant pleaded in Abatement of the Writ, 
5 That he was an Executor of an Executor, and therefore ought to have been fo 
. ſued, and not as an immediate Executor ; and the Plaintiff replied that the firſt 
* Executor died before Probate, and the Writ was awarded to be good) that there 
ua was no Notice taken amongſt the Lawyers of that Opinion, and indeed the 
110 Opinion ſeemed to have proteeded rather from a Compliance with the Uſage of 
wy the Spiritual Court, than from any Ground in the Reaſon and Nature of the 
4 Thing; for the Power the Executor has of making an Executor to the firſt : 
int Teſtator is by the Will of the firſt Teſtator, and not at all from the Act of the | 
25 Ordinary, and it is by an implied Power given to the firſt Executor by the Will 
1 of his Teſtator, and ſo | m 


: | a is Plot, 200. 4. All the Intereſt of the Adminiſtrator 
h from che Ordinary, but all an. Executor's Intereſt is from the Teſtator. 


3 B ; | He 


— 


Hob. 10. Where Debtor He ſaid, That this Extinguiſhment was not wrought by Way of actual Releaſe 
is made Executor, the Debt becauſe then the Debt could not be Aſſets; but by Way of Legacy or Gift of 


is extinguiſhed, not by Way 0 1. me 
of Releaſe, bur Legacy 3-and the Debt by the Will; and where that Debt, or any, Part of it, is expreſsly 


jr is Aﬀets deviſed by the Will to pay a Legacy, it will be Aſſets to pay ſuch Legacy, 


1 Chan. Caſ. 242 becauſe the Teſtator did not intend to extinguiſh the whole Debt, and ſo is the 
Caſe in Yelv. 160. but where there is no ſuch ſpecial Deviſe, the Debt ſhall be 
extinguiſhed notwithſtanding any other Legacies. In 1, Ro. 920, 921, it is given 

. as the Reaſon why the Debt remains Aſſets in the Hands of the“ Executor, and 
that it is extinct only by the Will. A Man cannot in Strictneſs make à Releaſe 
3 by Will, but the Debt will be extinguiſhed in ſuch Caſe with the Diverſity before 

If —_— 1 _— xy taken: He ſaid, That there would be a great Diverſity where the Obligee made 

= pf ns ht rs 22 the Obligor Executor, and where the Obligor made the Obligee his Executor; 

Heir. for in the laſt Caſe the Debt is not extinct, but only upon Suppoſal that the 
Executor has Aſſets, which he may petain to pay himſelf; for though the Obligee 
may give the Obligor the Debt, yet that will not hold vice verſa, but in Caſe of 
Failure of Aſſets the Executor may ſue the Heir: Indeed where the Executor has 
Aſſets, the Debt is gone, but that is becauſe he may retain and pay himſelf, and 
ſo is 12 H. 4. 21. Plow. 185. 5. But if he has no Aſſets, the Action is never ſo 
much as ſuſpended, for the Executor may ſue the Heir at the very Day, and ſo 
it is not within the Rule of a perſonal Action once ſuſpended, Sc. He faid, 
That there had been an Objection made from the Form of the Letters of Admi- 
niſtration in this Caſe ; That the Court does indeed take Notice of the Forms 
uſed in the Spiritual Court, and where there is no Probate of the Will (as in this 

1 : Caſe) they grant an immediate Adminiſtration, and not an Adminiſtration ge 

hes 1 gr" _ Bonis non adminiſtratis; which is done where the Executor has actually adminiſtered 

a #0 er 1 — the Goods of the Teſtator: but this Form has not been conſtant, and Admini- 

an immediate Admiaiſtra- trations de bonis non adminiſtratis by the Executor have been granted in the for- 

tion, and not de bonis non, mer Caſe, and fo it was done in the Caſe of Heydon and Wolfe. Palm. 153. 2 Cro. 
xtc. 7 614. Hutt. 30. He ſaid, That if the making the Obligor Executor did extin- 
guiſh the Debt by Way of Releaſe, then it would work Nolens volens: But if it 
took Effect as a Legacy, then the Obligor refuſing the Executorſhip does alſo 
loſe the Benefit of what he would have had by being Executor, and conſequently 
the Debt will not be extinguiſned: But he ſaid he would not determine that 
Point, becauſe it appeared upon the Pleading, that the Executor adminiſtered 
Goods of the Teſtator, which is an Agreement to the Executorſhip, and fo ſtrong 
an one that he could not afterwards. refuſe it; and ſo the Want of Probate would 
not alter the Cale. 

Holt C. J. The Pleadings in this Caſe are perplexed; but upon the whole 
Matter the Caſe is but this, viz. R. V. is bound to S. S. who makes R. W. his 
Executor, and dies; R. W. adminiſters ſeveral Goods, but dies before Probate; 
the Plaintiff takes Adminiſtration to S. S. and brings an Action on the Bond 
againſt the Heir of R. W. and the Queſtion is, The Obligee having made the 
Obligor Executor, and he having adminiſtered ſome of the Goods, though not 
proved the will, Whether that will amount to a Releaſe ? And I agree it is a good 

Releaſe as this Caſe ſtands. | C2 Fo 


4 P. 30g 1 There have three objections occurred, which render this Point conſiderable. 


iſt, That when a Will is made, and H. Executor thereof, if the Executor 

does adminiſter, but dies before Probate of the Will, an immediate Adminiſtra- 

tion is committed; whereas, if the Will had been proved, the Adminiſtration 
muſt be de bonis non adminiſtrat by the Executor. | i Foot 


: 2dly, That the n Courſe of the Spiritual Court is, where: the Executor 
dies before Probate, to make the Ground and Foundation of their granting Ad- 
miniſtration to be, becauſe the Executor died ante onus executionis Teſtamenti ſuper 


ſe ſuſceptum. 
| 2dly, That though the Executor was Adminiſtrator, yet if he ting before Pro- _ 


bate, his Executor cannot be Executor to the firſt. Teſtator. But notwithſtanding 
| - | | thele 
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theſe Objections, IJ hold that the Obligee's making the Obligor his Executor is a 
Releaſe in that Caſe, and that for theſe Reaſons : 1 AD TSE TSB EU CW BRL, 


a 44,0 


Poets ID - We Ee og 


it, Becauſe by being made Executor he is the Perſon that is intitled to receive Where the ſain Hand i to 


the Money due upon the Bond before Probate, and as he is the Perſon that js receive and ought to pay, it 
intitled to receive it, he is alſo the Perſon that is to pay it, and the fame Hand © an Extioguiſhment. 
being to receive and pay, that amounts to an Extinguiſhment;' The Rule does 
not indeed always hold, but is liable to theſe Limitations : IE IL ORs. 


Iſt, If the Obligor makes the Obligee, or the Executor of the Obligee, his 

Executor, this alone is no Extinguiſhment though there be the ſame Hand to 
receive and pay; but if the Executor has Aſſets of the Obligor, it is an Extin- 
guiſnment, becauſe then it is within the Rule, That the Perſon who is to receive 
the Money, is the Perſon who ought to pay it; but if he has no Aſſets, then he 
is not the Perſon that ought to pay, though he is the Perſon that is to receive 
it; and to that Purpoſe is the Caſe of 11 H. 4. 83. and the Caſe of Dorcheſter v. 

_ Webb, 1 Cro. 312. 1 Jo. 345. Where the Obligee makes the Executor of one Executor of one of the 
of the Obligors his Executor, who has no Aſſets, this is no Diſcharge of the Obligors having no 4 ſſets, 
Debt; becauſe, though this Fxecutor, as Executor of the Obligee, is the Perſon made Executor to Obligee, 
to receive; yet having no Aſſets of the Obligor, he is not the 


> Perſon who' ought 3 1 
to pay: But if the Executor of the Obligee is made Executor to one of the , L; 5 — 85 


| 1: ! a Lev. 73. 3 Keb. 
Obligors, and has Aſſets of the Obligor, the Debt is extinct, and the Executor ee 
cannot ſue the other Obligor, for the having Aſſets amounts to Payment. And 
the ſame Point was again reſolved, Hill. 24 & 25 Car. 2. B. R. In the Caſe of 


Lock and Creſſe, where the Obligee was made Executor to one of the Obligors, 


and in an Action by him againſt the other, where the- Matter was rn the 

Plea was held to be“ naught, becauſe he did not ſhew to what Value the Aſſets * P. 306 
were that he adminiſtered ; but if the Defendant had ſhewn that he adminiſtered 
Goods to the Value of the Debt in Demand, it had been a good Plea. 6 
_ 2dly, Suppoſe the Obligor takes Adminiſtration to the Obligee, in that Caſe Adminiſtration committed 
the ſame Perſon has a Right to receive the Money, and is to pay it, and yet that to Obligor. 1 Rol. Abr. 
will be no Extinguiſhment, and ſo is 8 Co. 136. Sir John Needbam's Caſe; but 934: b. 2. 1 Sid. 79. 
the Reaſon of the Diverſity is, becauſe the Adminiſtration is made ſuch by Act os para 

of Law, but the Executor by the Act of the Teſtator, and for that Reaſon it is 

no Extinguiſhment ; but if the Admmiſtrator, having no Aſſets, pays a Debt of 

the Inteſtate to the Value of the Bond, out of his own Money, that will be 2 


Releaſe; though I do not know that it has ever been adjudged ſo. 


3dly, If the Executrix of the Obligee takes the Obligor to Huſband, That Obligee taking Obligor t 
is no Extinguiſhment of the Debt, and ſo is the Caſe of Cro/man and Read. Co. Huſband is an Extiopuiſh- 
Lit. 264. 1 Leon. 320. Moor 236. But if the Obligee herſelf takes the Obligor to ment; otherwiſe of Execu- 
Huſband, that is an Extinguiſhment of the Debt, becauſe it would be a vain wa the Obligee, Pol 
Thing for the Huſband to pay the Wite Money in her own Right; but he may ee 
pay Money to her as Executrix, becauſe, if ſhe lays the Money fo paid to her by 
telf, the Adminiſtrator de-bonis non of her Teſtator (if ſhe dies Inteſtate) ſhall 
have that Money as well as any other Goods that were her Teſtator's; for if the 
Goods of the Teſtator remain in Specie, they ſhall go to his Adminiſtrator 
de bonis non, becauſe in that Caſe it is notorious which were the Goods of the 
Teſtator, and they are diſtinguiſhable ; and there is the ſame Reaſon where Mo- 
ney is kept by itſelf, and the Huſband permits it ſo to be; but if the Huſband 
ſeizes it, it will be his, and will be a Devaſtavit. In Caſe of a Feme Covert peme Execurrix 11 

| Foote: ax: ; | - the 
made Executor, the Huſband has a great Power: He may adminiſter and bind Huſba 


| nd converts Good 

her though ſhe refuſes, and may releaſe the Debts of the Teſtator; ſo is 2 2 H. 6. Money, ang eras his, 
31. 9 the Wife cannot do any Thing to the Prejudice of the Huſband with- and it is a Devaſtavit. 
out his Conſent. | 


My ſecond Reaſon is, That when the Obligee makes the Obligor his Exe- 


cutor, though it is a Diſcharge of the Action, yet the Debt is Aﬀets, and the ebtor made Executor, the 


l ö Debt is Aſſeis. 
making him Executor does not amount to a Le 


gacy, but to Payment and a 
e If H. be bound to J. S. in a Bond of 100 J. and then J. S. makes H. 


Executor; H. has actually received ſo much Money, and is anſwerable for it, 
and if he does not adminiſter ſo much, it is a Devaſtavit. = * | 


3dly, 
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What Executors may do be- 3dly, By adminiſtering the Executor has accepted of and taken upon him the 
| bore Probate. whole Adminiſtration, and is a complete Executor. He is before Probate intitle 
to receive all Debts due to the Teſtator, and all Payments made to him are good 
and ſhall not be“ defeated, though he dies and never proves the Will. All the 
Teſtator's Goods are actually in his Poſſeſſion, though at what Diſtance ſoever 
and he may maintain Trover for them; and as he may maintain a poſſeſſory | 
Action, ſo he may avow for Rent where a Reyerſion of a Term comes to him: 
and for ſuch rent as has accrued after the Death of the Teſtator, he ma avow 
before Probate, , becauſe the Reverſion is veſted in him by the Will; but for ſuch 
Arrears as accrued due in the Teſtator's Lifetime, he cannot avow without 
Probate: He may bring an Action of Debt for a Debt due to the Teſtaior before 
Probate, ſo that though the Teſte of the Original appears to be before the Probate, 
yet it is well; ſo is 1 Ro. 917. Now the Executor having all theſe Adyan- 
tages before Probate, and the Law taking Notice of him, and he having actually 
adminiſtered, which is fuch an Acceptance of the Executorſhip that he cannot 
refuſe it afterwards, this is a Releaſe. Indeed if he had not adminiſtered, but had 
refuſed in the Eccleſiaſtical Court to be Executor, that making him Executor had 
+ 95 not been a Releaſe; for you ſhall no more force a Man to accept of a Releaſe 
TT wes againſt his Will, than of a Deed of Grant; and the ſubſequent Refuſal makes 
the Deed void ab initio; as if a Deed of Releaſe were delivered to B. to the Uſe 
of the Obligor, if the Obligor refuſes to accept it, it is not the Deed of the 
e and he may plead Non eſt faftum to it. 5 Co. 119. 5. And beſides, if 
25 bligor were never Executor, then was he never the Perſon intitled to receive 
the Money, and conſequently not within the Reaſon of the Rule of Extinguiſh- 
ment. It is ſaid, that H. who is made Executor, is Executor till actual Refuſal, 
and that was the Reſolution of the Caſe of Abram verſus Cunningham ; and if fo, 
then his adminiftering in this Caſe having put it out of his power to refuſe, he nas 
by adminiſtering accepted the Executorſhip, which is that which makes the Re- 
leaſe : If H. makes his Debtor and J. S. his Executors ; if J. S. adminiſters, 
| chough the Debtor never does, this is a Releaſe; ſo is 20 E. 4. 17. 21 E. 4. 3. 
Where ſeveral Executors And where H. makes his Will and ſeveral Executors, if one of them refuſes and 
are, and one only refuſes, the reſt adminiſter, that makes his Refuſal void, and the refuſing Executor may 
the Refaſal is void, Ante 3. notwithſtanding releaſe any Debt. 5 Co. 28. 4. And in Actions brought by them 
the refuſing Executor muſt be named. 9 Co. 97. And if the-refuſing Executor 
ſurvives, he may take the Executorſhip upon him. The Caſe indeed in Dy. 160. 
is contrary, and holds that the refuſing Executor muſt come in and act during 
the Life of the acting Executor; but the 21 E. 4. 23. is contrary to Dyer, and 
according to the preceding Poſition ; and in Hardy. 111. Pawlett verſus Freke, it 
is reſolved, That where the refuſing Executor ſurvives, Adminiſtration committed 
poſt, pl. 15. 1 Vent. 257. during his Life is void. In my Lord Petre's Cale, which was before a Com- 
1 Sid. 266. miſſion of Delegates at Serjeants Inn. where the Caſe was, That ſeveral Executors 
. 208 were named in the Will, and one refuſed, and the other acted, and thoſe that 
ated died, and Adminiſtration was committed before any Refuſal by the ſur- 
viving Executor to F. S. the Adminiſtration was held to be void, becauſe the 
_ refuſing Executor ſurviving, might, notwithſtanding his former Refuſal, have 
taken upon him the Executorſhip ; and afterwards on another Refuſal of the 
ſurviving Executor before the Ordinary, Adminiſtration was committed to the 
Lord Petre, and was held to be good; and upon that Title he maintained in this 
| Court an Action of Trover for a Jewel. | e 
Obligor made Co executor If H. makes the Obliger and others his Executors, and the Obligor refuſes, 
* go Bo 2 >a but the others adminiſter, and the Obligor dies firſt, yet the Debt is releaſed; | 
the Debt is extinguiſhed, and the only Reaſon of that muſt be, That the Refuſal was void, and the Obli 
gor might have come in and adminiſtered notwithſtanding ; for the Probate by 
SIRI the other Executors is for his Benefit. | 
Objections. Now I come to anſwer the Objections; and as to the firſt, That though an 
N Executor has adminiſtered, yetan immediate Adminiſtration is committed, if he 
die before Probate, and not an Adminiſtration de Bonis non. I anſwer, That the 
| Reaſon of this is, becauſe the Adminiſtering is an Act in Pais, of which the 
Spiritual Court cannot take Notice, and they muſt commit Adminiſtration ac- 
cording as it appears to them judicially, and not according to the Fact, and yet 
the Acts done by the Executor are good. | vs 
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1 Plaintiff brought Covenant againſt an Adminiſtrator, and declared y pere LN: or Admi- 


4 ecay, and he had not repaired: The Queſtion was, Whether an Adminiſtrator was 1. Poll. Abr. 929. B. Cto. 


Executors: 


As to the ſecond, That the Adminiſtration in this Caſe is grounded upon this; 
That the Executor died ante onus Executionis teſtamenti ſuper ſe 9 


— — —— oe 


. uſceptum : I 
anſwer, That theſe Words are to be underſtood in a limited Senſe, viz. That 
the Executor died ante onus, c ſuper ſe ſuſceptum in the Eccleſiaſtical Court. 
zaͤly, And which is the moſt conſiderable Objection, That the Executor dying 
in this Caſe before Probate, his Executor is not Executor to the firſt Teſtator, | 
but Adminiſtration mult be granted cum ſeſtamento annex, though he did admi 


: annex dmi- Where Executor adminiſters 
niſter. T'o this I anſwer, That the Executor by adminiſtering has taken upon him and after refuſes, Admini- 


:ecutorſhip, and has put it out of his Power to refuſe: ꝙ Co. 33: b. Henſloe's ſtration cannot be commit- 
5 a an Executor adminiſters, though he refuſes afterwards before d during his Life. 
the Ordinary, yet Adminiftration cannot be committed during his Life ; and if 
Adminiſtration be granted, it is void, and fo is 1 Mod. 213. Partei's Caſe. Now 
though the Executorſhip ceaſes by the Death of the adminiſtering Executor in this 
Caſe; yet he being Executor by his adminiſtering, that has by Conſequence had 
its Operation of a Releaſe already. But then it may be ſaid, What is the Reaſon 
why, the Executor dying before Probate, though after adminiſtering, his Executor 
ſhall not be Executor to the firſt Teſtator ? Why? It is — his Executor None can prove a Will but 
cannot prove the Will of the firſt Teftator, and conſequently is incapable of who is named Executor 
recovering his Debts, and conſequently of being his Executor : The adminiſtering therein. 
Executor may prove his Teſtator's “ Will, becauſe he is the Perſon named in the 
Will; and it he does ſo, his Executor ſhall be Executor to the firſt Teſtator, be- 
cauſe there needs no new Probate; but where the Executor dies after Adminiſter- 
ing and before Probate, his Executors cannot prove the Will of the firſt Teſtator, 
becauſe he is not named Executor to him in the Will; and no one can prove the 
Will but who is named Executor in the Will; the Executor of an Executor may palm. 156. 
renounce being Executor to the firſt Teſtator; but if he does not renounce, he 
is Executor of Courle. 1 Cro. 614. And fo it was held in the Caſe of Abram and 
Cunningham : The Executor's not proving the Will, does upon his Death deter- 
mine the Executorſhip, but not avoid it. If an Executor Obligor proves the 
Will, and afterwards dies Inteſtate, (which is a parallel Caſe to the preſent Caſe) 
his Adminiſtrator is not Executor of the Will of the firſt Teſtator. But yet the 
Debt having been extinguiſhed by his being completely Executor and proving 
the Will, though his Adminiſtrator cannot continue the Executorſhip, that will 
not revive the Debt; fo here, the adminiſtering Executor not proving the Will, 
and ſo his Executor not being Executor to the firſt Teſtator, (if he were juſtly 


Executor by adminiſtering to extinguiſh the Debt) this Inability of continuing the 
Exccutorſhip will not alter the Cale. | | 


P. geg 


The Judgment of C. B. was affirmed. 


4 


Tilny verſus Norris. Paſch. 12 Will. 3. B. 


R. 1 14 Ba m. 583. 
ST - . 12 355 


upon a Leaſe for Years to the Inteſtate, wherein was a Covenant for him, his niſtrator is charged as Aſ- 


Executors and Aſſigns, to repair, and ſhews quod Status de & in præmiſſis devenit ſignee, the judgment is De 
7 the Defendant, and that he entered, and after that the Premiſſes fell into Bonis propriis. Polt pl. 25. 


lable in jure proprio, as an Aſſignee? And Mr. Williams argued, That this Co- Wr 
venant runs with the Land, — binds the Aſſignee; and_for that Reaſon an Sow IO PD 
Executor may be charged as a Tertenant; as in caſe an Executar enters and 

does Waſte. 1 And. 52. And he prayed Judgment de Bonis proprijs, and inſiſted, 

That where he anſwers as Aſſignee, the Judgment 
but where as Executor, 


againſt him is de Bonis propriis ; 
Judgment M/ for the 


though the Breach be in his Time, *tis de Bonis Tefatoris. 
Plaintiff, no Counſel attending on the ather Side. 
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torſhip ſurvives to the other, 


Executors. 


_—_—— 


— — 


* P. 310 * Rock verſus Leighton, Vic Salop. Mich. 12 Will. 3. B. R. 1 Ld. 
Raym. 589. S. C. Comyns 87. SC, 

0 . 2 8. 0. N Action was brought for a falſe Return of a Fieri Facias againſt an Ad- 
6 apainſt Executor / miniſtrator de Bonis Inteftati, and Non cuÞ pleaded ; a Verdict was for the 
by Confeſſion or Default, is Plaintiff, and a Caſe was made for the Opinion of the Court, viz. The Plaintiffr 
an Ad miſſion of Aſſets, and being an Adminiſtrator, was ſued by A. and, pending that Suit, let Judgment 
he is 9 a oy be obtained againſt him by B. and did not plead this Judgment in Bar 
er . AER. jury. of the ſaid Action, but ſold the Goods of the Inteſtate to pay B. A re. 
Lutw; 670. Poſt 314. covered and ſued a Fi. Fa. on which the Sheriff levied Part, and as to the reſt 
returned a Devaſtavit : And it was ſaid for the Plaintiff, in Maintenance of the 

Action, that the Suffering Judgment by Default was no Confeſſion of Aﬀets, 

and alſo that the Sheriff ought not to have returned a Devaſtavit on the Fi, Fg. 

but a Nulla Bona, and upon that there ought to have been a Scire Fa. Inquiry, 

Et per Cur”, | | 5 | 3 8 

. return d Iſt, The Sheriff may return a Devaſtavit on the firſt Fi. Fa. if he will: It! 
- 1 — Oh — at his Peril if falſe, and the Inquiry is only for his Safety. 5 | 
1 R. A. 929, pl. 3. con. 2dly, If an Executor confeſſes or ſuffers Judgment by Default, he admits 
6 Mod. 308. Aſſets in his Hands, and is eſtopped to ſay the contrary, - En 
3dly, That he might have pleaded the firſt Judgment obtained by B. againſt 
the Action of A. & Kiens ultra, but having not done it, he has confeſſed he has 
Aſſets to anſwer the Judgment in this as well as the firſt Action; and if a Sci. Fa. 
Ing. had been awarded on the ſaid Judgment, and a Devaſtavit returned and Nen 
Devaſtavit pleaded, the Adminiſtrator could not have given in Evidence the firſt 
Judgment, becauſe he had not pleaded it when he might; ſo there was no Occa- 
ſion for an Inquiry, nor is he injured by this Return of a Devaſtavit on the Fi. Fa, 
ſince it could not have been avoided if there had been an Inquiry. N 
4thly, The Adminiſtrator's not pleading the firſt Judgment and Nibil ultra 
when he might, is an Admiſſion of Aſſets as to the ſecond Judgment, ſo that he 
has ſlipp'd his Time, and is eſtopped; ſo the Jury are eſtopped as well as the 
Plaintiff, and their Verdict is void, and that the Sheriff ſhall take Advantage of 
all Eſtoppels between the Parties; as if an Action be Brought againſt a Feme 
Sole, and ſhe marries, and Judgment is againſt her, and then Execution, and the 
6 Roll. Sheriff take ber by that Name, ſhe ſhall be eſtopped to ſay the contrary. Judg- 
N ment pro Def. Vide Dyer 57. 2 Sid. 70. | | | 


Eſtoppel. 


5 * Houſe and Downs verſus The Lord Petre, 19 Dec. 1700. At the 
. $13 | N 

| Court of Delegates in Serjeants-Inn Hall. 
Where 1 two Exe - R OBERT Lord Petre died in the Year 1638, and made William Petr 
cutors, and one proves the Eſq; his Brother, his Executor; William Petre died, and left Lucy his 
Will and dies, the Execu- Wife and one Henry Todd his Executors : Lucy only proved the Will*, ſhe died 
DT e ee and left Houſe and Downs her Executors : Afterwards Henry Todd renounced the 
the Teſtator is dead inteſ. Executorſhip of the Will of William Petre, and Adminiſtration was granted to the 
tate. S. C. 3 D. 411. p. 3. Lord Petre now Defendant, of the Goods and Chattels of Robert Lord Petre. 
412. p. 4. Houſe and Docons, being Executors of Lucy, inſiſted that this Adminiſtration 
| belonged to them, and it was agreed by the whole Court, as well Civilians as 
Common Lawyers, That Henry Todd being a Joint Executor with Lucy, and 
ſurviving her, the ſole Right of Executorſhip to J/illiam Petre did accrue to him 
by Survivorſhip, though he never concurred in proving the Will, nor acted as 
That after one bath proved Executor, and this Right was not diveſted out of him till he receded from it 
it, the other can't renounce by an Actual Renunciation; by which both Villiam Petre, and Robert Lord 
till after his Death. — Pelre, as from that Time died inteſtate, ſo as to intitle the Ordinary to grant 
Adminiſtration of the remaining perſonal Eſtate, but not ſo as by Relation to 
render effectual the Will of Lacy, and tranſmit thoſe Executorſhips to the Plain- 
Jos 1; 0-1 tiffs : But in another Matter the Common Lawyers and the Civilians diſagreed : 
Ante 3. and the Common Lawyers held, That where there are ſeveral Executors, and 
one renounces before the Ordinary, and the reſt prove the Will, by the Common 
Law he who renounced may at any Time afterwards come in and adminiſter, and 
though he never act during the Life of his Companions, may come in and take 
| on 


and as to the other, no Aﬀets ultra ſo much, which was liable to the Judgment, 


- pleads two or more. Judgments, and the Plaintiff confeſſes the -Plea to be true, 


a an Action in C. B. againſt two Executors a Capias iſſued againſt both, If one Executor appears 


Error; for the Judgment is ad grave dampnum of them all, and the Cots, which 


Judgment, which cannot be reverſed quoad them only. 


Executors. | 


4 4 - _— <- * ©. 8 „1 7 * 


on him the Execution of the Will after their Death, and ſhall. be preferred 8 | 

before any Executor of his Companions. Vide 21 E. 4. 23. Office of Executors Swinburn, Part 6, 1, 3. 
Hard. 111. contra, 9 Co. Henflee's Caſe; Dy. 160. But the Civilians held, *** 

thar by the Civil Law a Renunciation is peremptory. 


Parker verſus Atfeild. Trin. 13 Will. 4. B. R. 1 1#. Raym. 678, 
, e. 3 
e | Hl Bs 5 . 
D-b: upon a Bond againſt an Adminiſtrator, he pleaded ſeveral Judgments, scotor in pleading | 
5 roth firs 5 . which was found: The Plaintiff as to one Judgment repli- monte ith * 21 « 
ed there was but ſo much due, which the Debtee was willing and ready to accept really due. S. C. 3 D. 
in full, and that the Defendant by Fraud deferred the Payment of that Money, 385. p. 20. 394. p. 17. 
and the Judgment was kept in Force to defraud the Creditors; and replied the 3 R. 5 27. 
ſame Matter as to another Judgment, and * demurred as to the reſt : The Defen- P. 312 | 


dant rejoined, that as to one Judgment, it was not kept on Foot by Fraud, c, 


and fo to the third, and as to the reſt joined in Demurrer: Ei per Cur. 1ſt, The 
beſt Way for an Adminiſtrator to plead, is to plead truly and honeſtly, and 
though there is a Judgment for a Penalty, he ought to plead the Judgment, and 
new how much is due. 2dly, If he pleads ſeveral Judgments; and any one 
Judgment be ill pleaded or found fraudulent, the Plaintiff ſhall have Judgment, eh 
2dly, If an Adminiſtrator plead twenty Judgments, tis a Confeſſion of Aſſets to Pleading of ſudgments is 
fatisfy twenty Judgments, and the riens ultra 5 5. is but Form, not material nor 8 1 e of. GG 9 
traverſable. 4thly, If a Judgment being pleaded, and per fraudem replied; Iflue n A 60m hg ary pong 
is taken thereupon, and by Evidence it appears the Debtee was willing to take material: og 
leſs than is recovered, tis Evidence of Fraud; but if it be ſhewn that the Admini- 

ſtrator had not Aſſets to pay that Sum, it is no Fraud. 5thly, If an Adminiſtrator 


and prays Judgment of Aſſets in futuro; if afterwards Aſſets came to his Hands, 
he may fatisfy the Ju igments pleaded ; for the Judgment of Aſſets de futuro is 
only to be paid off after the other Judgments are ſatisfied, and therefore there is 
no Inconvenience in making the Pleading of fraudulent Judgments a Con- 
feſſion of Aſſets. 6thly, The Concluſion of the Replication with hoc paratus eſt 


verificare to every Judgment, is well; but a general Concluſion to the whole had 
been better. Vide 2 Saund. 338. | | | | 


Rouſe verſus Etherington. Paſ. 1 Ann. B. R. 2 Ld. Raym, 870, 


which as to one was returned Nen eſt inventus, but the other appeared, and upon the Capias, and ano- 
Tud , h kk d | . ther makes default, Judg- 
udgment was given againſt both; whereupon he that appeared brought a Writ ment 3 
be againſt both 
of Error, and concluded ad dampnum ipſius. Et per Holt C. J. By the Statute 


b | de bonis Teſtatoris, and 
9 E. 3. If Debt be brought againſt ſeveral Executors, and one appear, and the if Error be brought both 
other make Default upon the Grand Diſtreſs, the Court may proceed againſt him muſt join. S. C. Holt 


that appears; and if the Plaintiff recover, Judgment ſhall be againſt all the Exe- . 4 1 Keb. 452, 743; 
cutors for the Goods of the Teſtator; and the 25 E. 3. c. 17. which ies a 


Capias in Debt, has been always conſtrued within the Equity of the 9 E. 3. So 
that if there be ſeveral Executors Defendants, and a Cepi is returned as to one, 
and a Nen eft Inventus as to the reſt, the Plaintiff ſhall proceed againſt him that 
appears, and ſhall have Judgment againſt all; for the Default upon the Capias is 
the ſame as upon the Grand Diſtreſs. | 7 

* Thus the Judgment being againſt all, one only ought not to bring the Writ 


of * P. 313 


are only adjudged againſt him that appeared, are but an Acceſſary to the principal 


Brookes 


: * 


1 


EXecutors. 


3 
H. is a tort Executor by 
taking the Inteſtate's 


Brookes verſus Stroud. Pa. 1Ann. B. R. Vide this Caſe, Title Abate- 
Kent, pl. 6, pag. 3232ñßĩ 
Anonymous. Trin. 1 Ann. B. R. ha 


P E R Helt, C. J. If H. gets Goods of an Inteſtate into his Hands after Ad. 
miniſtration is actually granted, it does not make him Executor of his own 


Goods before Adminiſtra- fr ; . | h 
Wrong; but if he gets the Goods into his Hands before, though Adminiſtration 


tion, not after. 


1 Show. 242. Dy. be N afterwards, yet he remains chargeable as a wrongful Executor, unlek 


9 

166. b. Swinb. 289. 
J. C. Far, 
3 Salk, 16. Cro. 


(20) | 
Will made by a Wife in 
purſuance of a Power re- 
ſerved before Marriage, is 


he delivers the Goods over to the Adminiſtrator before the Action brought, and 
then he may plead Plene adminiſtravit, Vide 5 Co. 33. b. F. N. B. 44. But 
if he takes upon him to aft as Executor, he is chargeable to all Events. 


Shardelow verſus Naylor. Hill. 1 Ann. B. R. 


niman by Deed ſettled her Eſtate in Truſt, reſerving a Power to herſelf to 
A give by her laſt Will and Teſtament, as ſhe ſhould think fit, ſo much of 


not properly a Will, nor her Eſtate in Legacies ; and this was done before Marriage, with the Conſent and 


proveable by the Ordinary. 
. Goldsb. 109. 
1 And. 181. 1 Jon. 388. 
4 Co. 61. 8 Co. 82. a. 
1 Vent. 186. Bridgm. 


Holt r02: S. C. 


Privity of the intended Huſband, who refuſed nevertheleſs to be a Witneſs or a 
Party to the Need : The Marriage took Effect ; the Wife made a Will and died, 
and the Executor proved the Will. Ez per Holz C. J. This is not a, Will, neither 
ought the Ordinary to prove it; if he does, a Prohibition lies. Where a Woman 
1 is an Executor and marries, there ſhe may make a Will with Conſent of her 


Mod. 211. 2 Mod. 172. Huſband, and cannot without. 1 Jon. 157. So if a Woman having Debts due 


P. 314 


( 
Aſſumpſit by Executor for 
FTeſtator's Money received 
to the Plaintiff's Uſe; 
Executor ſhall not pay 
Coſts of Nonſuit. 


to her marries, ſhe may make a Will quoad theſe, and the Ordinary may prove 
it. In other Caſes ſhe cannot, for *tis only a Writing in Form of a Will, 
However, in the principal Caſe it appearing, That the Ordinary had only 
1 8 Adminiſtration gucad the Goods in this Will, *twas allowed as reaſonable 
-r0, Car. 219. 


* Eaves verſus Mocato. Paſ. 2 Ann. B. R. 2 Ld. Raym. 865. 8. C. 
named Elwes ver/us Mocato. | 


\XECUTOR brought Aſump/i for Money of his Teſtator had and re- 
ceived by the Defendant, to the Uſe of the Plaintiff as Executor, and was 
nonſutt : And now the Court was moved for a Direction to the Maſter to tax Coſts. 
Et per Curiam, He ſhall not pay Coſts, for he could not ſue but as Executor; and 


80. Cro. Car 219. Ante jt is not material whether the Money was received by the Defendant ſince the Death 


1 Fon. 241. S. C. 
Far. 48. But upon another 
Point. Mod. Caſes 93. 


( 
Mod. Caſes 125. Execu- 
tor may bring Debt, ſug- 
geſting a Devaſtavit in his 
Teſtator's Lifetime, upon 
a Judgment obtained by 
his Teſtator againſt the 
Executor of J. S. 

: 1 Mod. 188, 

6 Mod. 125, 


1 Sid. 397. 
6 


of the Teſtator, or before; for ſuppoſe it ſince, it is not Aſſets in the Hands of 
the Executor, till it is recovered. But in Trover and Converſion by an Executor, 
upon a Trover and Converſion in the Time of the Executor, the Executor if non- 
ſuit ſhall pay Coſts; for he need not name himſelf Executor, and the Goods are 
Aſſets in the Execugor's Hands, though he never recover them, 1 en. 109. So if an 
| Exocnar will not go on to Trial according to his Notice, he ſhall pay Coſts 

or that. 25 | a 4 | 1 


Berwick verſus Andrews. Mich. 2 Ann. B. R. 2 Ld. Raym. 971 
"oe 8. C. 2 Ld. Raym. 1502. S. C. cited. 


TUDGMENT was obtained againſt 7. S. as Executor, and now the Executor 

of him that obtained the Judgment brought an Action of Debt upon that 
Judgment againſt the faid J. S. ſuggeſting a Devaſtavit in the Lifetime of his 
Teſtator, and had Judgment by Nihil dicit in C. B. And now Error being 
brought it was objected, That the Plaintiff was not privy. to the Judgment, and 
therefore ought firſt to have brought his Scire Facias, and then have ſuggeſted 3 
Devaſtavit according to the Caſe of beat and Land, 1 Saund. 216. and that this 
was carrying Devaſtavits a Step farther than they had yet gone. Sed per Cur. It 


lies for the Executor of him to whom the Wrong was done, though it lies n r 
4 5 * ä again 


ſued in the Eccleſiaſtical Court, for he had à proper Reme 


account when required: $0 it 


— — — 
_ 


Executor. 


3 = 


— —— 


againſt the Executor of him that did the Wrong, Here the Defendant ;is they 
Perſon againſt whom the Recovery was, and he has admitted, Aﬀets 4 and the 
Executor may. as well maintain this Action, as he may an Action of Debt fog, 
an Eſcape where his Teſtator might. So an Executor of a Parſon ſhall maimtam' 
Debt for Tithes, as the Teſtator might: for in this Caſe the Tort, was to the Pro- 
perty of the Teſtator, and-velted an Intereſt in him, and is within the Equity of 
the Statute De bonis aſporiatis; and the ſame Reaſon holds for an Action of Debt, 


* Smith verſus Harmon. Paſ. 3 Ann. B. N 2p. 315. 


H E Plaintiff as Adminiſtrator to J. S. ſued a Scire Facias againſt the De- To a Sci. Fa. os an in- 
8 27 forth hr 1 A ſued the Defendanr as Executor in N => 
ſuch an Action, & raliter proceſſum fuit that Judgment was given againſt the De- CIT e 
fendant by Nihil dicit, and a Writ of Ss — 8 abated — N 3 = 
by the Death of the Inteſtate before the Return of the Writ; and that Adminiſ- Caſes 142. 1 Keb. 555 
tratiop was granted to the Plaintiff; and commanded the Sheriff to ſummon the 310, 477. 3 Keb. 160. 
Defer. ant to ſhew Cauſe, why the Plaintiff ſhould not have Judgment? The ee N wy 65. 
Defendant pleaded, that the Plaintiff ought not to recover, becauſe his Teſtator 7: a 1.55 dd. 32 


was indebted to A, in 1001. by Bend, on which A. ſued him and recovered Judg- Cy . 9 


ment, and that he had no Aſſets ultra, c. To this the Plaintiff demurred, and 

had judgment; for that the Statute never intended that the Executor ſnould ſtand 

in any other Circuinſtances to make another Defence than the Party to the Con- 

tract himſelf might have made againſt the Inquiry, and he could have pleaded nothing 
but a Releaſe, or other Matter in Bar ariſing puis darrein Continuance. He is by Hob. 97, 98. 
the Words of the Statute to ſhew Cauſe, why Damages in ſuch Caſe ſhall not be 
aſſrſſed and recovered; and if he ſhall appear at the Return and not ſhew any | 
Matter ſufficient to arreſt the final Judgment, then a Writ of Inquiry ſhall be 
awarded, Fe. And arreſting Judgment is by Matter apparent in the Record, 

and not extrinſick; and heretofote they pleaded in Arreſt of Judgment, as now 

we move. 5 H. 7. 23. 2 Ro: 716. 12 H. 4. 24. Co. Ent. Error 95. Telv. 2 Lev. 277. 


* Raym. 210. 
352. 2 Cro. 220, And the Executor cannot be hurt by this, for the Judgment 
: * only de bonis Teſtatoris, as if recovered againſt the Teſtator himſelf. — 55 VE. 


Archbiſhop of Canterbury verſus Wills. Hill. 6 Ann. B. R. 4 
; . 5 122 Fs v4 5 © $7 WH 951. $157 8 4 21 44 
N Debt upon 4 Bond enteted into by at Adminiſtrator to the Ordinary upon Ante e Since 
1 taking Letters of Adminiſtration, the Queſtion was, Whether an Adminiſtra- the Stat. 22 Car. 3. Ad- 
tor by Virtue of this Obligation was bound to go and give in his Account in the e 185 2 
Spiritual Court without being cited? Es per Holt Chief Juſtice, Who delivered n gg., n Citation. 
the Opinion of the Court, it was ſaid, iſt, That it appears by the Statute of | 
Edward the Third; That an Executor was compellable to account before the 
Ordinary, and ſo was an Adminiſtrator: But then the Ordinary was to take the 
Account as given in, and could not oblige them to prove the Items of it, nor 
lwear to the Truth of them. Vide Ney 78. 2 Inft. 6. So it was if a Creditor 
at Common Law: 
But if a Legatee had ſued for an Account in the Eccleſiaſtical Court, the Defen- 
dant before the Statute was compellable to ove the whole Account, for the Le- 
gatce had no other Remedy, and the Eccleſlaſtical Court which: had a Juriſdic- * 
ton of Legacies could not otherwiſe do Right: Vet in ſuch a Caſe, if the Exe- 3 Chan. Rep. 72. 
cutor would pay him, he could not ſue farther, for he had Right done him, and 
the Executor was not liable, but of Neceſſity that Right might be done. Raym. 
407, 470, 471. — . BEATING FRETS Ag SN og Rn | | 
Fc A Lagen intitled to Diſtribution on the 22 Car. 2. 5 in conſequence 4 | - mind to Dea: 
<d to ſue for an Account as a Legatee war) for the next of Kin ig 3 Legatee by uiiter to may he. 
the Statute, and as a 1 Yom t _— "pan as the other pointy f > mp ag 
Legatee might before the Statute, TheCondition of an Adminiſtration- Bond Was to 
. 128. Ego he was to ac õαj?nũỹʒ tt 
before he was legally cited wick could ory eg officio, and therefore the Statute 
Jac, 2, whereby the Ordihery is prohihitet from citing him in r Officia, had really 
no Effect at all, for the Law was ſo. before: But ſince the Statute of Car. Ave ee 
3D e 


P. 316 


ämV— — — ra AA, Ga. 
- 
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Executors. ' 


* —_— kr * 


Condition of Adminiſtration-Bonds being, that he account at a Day certain, he 
muſt account accordingly at Peril, and that without Citation or Suit; and this 
Account muſt be in Court, and if he comes at the Day, and no Court is held, he 
But Debtor eannot ſue the ſhall be excuſed, for he may plead he was there ready, and no Court, Ge. But 
Adminiſtration Bond for then this Account is not examinable, unleſs a Party intereſted comes in and con- 
44 32 Ab- troverts it: And whereas by the Words of the Condition he is to adminiſter well 
fg OM TY and truly, that ſhall beconſtrued in bringing in his Account, and not in paying the 
Debts of the Inteſtate; and therefore a Creditor ſhall not take an Aſſignment of the Bond 
and ſue it, and affign for Breach the Non- payment of a Debt to him, or a De- 
vaſtavit committed by the Adminiſtrator, for that would be needleſs and 

infinite. | A og: . 


— 


b (25) Buckley verſus Pirk. Trin. 9 Ann. B. R. Rot. 28. 
Ante, pl. 13. Where & Sn 1 185 I | | 


Defendant is charged as OVENAN T by the Plaintiff againſt the Defendant. as Executrix of 
Executor Jadgment ſhall I  Fonathan- Pirk, wherein ſhe declared quod cum per Indentur made between 
wy _— 3 or the ſaid Prudence Buckley, Executrix of Thomas Buckley, and the. Defendant's 
A7 Afiened. "Cro. : Teſtator | Jonathan Pirk, reciting, That one Sarab Shampernoon did demiſe the 
El, 711, 712. 1 Roll, Premiſſes to the ſaid Thomas Buckley for twenty-one Years,” reddend. 24.1. per An- 
503. 3D. 379 p. 2. mum; That Themas made Prudence his Executrix, and died; teffaium exiſtit, That 
S. C. Caſes L. E. 12. Prudence affigned to Fonathan Pirk pro toto refiduo ditti termini, who covenanted 
SM. wn to repair; That Jonathan * entered and was poſſeſſed, and died: and that Mary 
3 4 2 * Det. 238. B his Executrix entered and was poſſeſſed, and ſuffered the Premiſſes to be out 
Palm. 117, 2 Brownl. of Repair, Sc. The Defendant pleaded a Judgment obtained againſt her, and 


| 206. If Leffee for Years no Aﬀets ultra, and the Plaintiff demurred: And Serjeant Pengelly argued that 


aſſign, there is no 3 the Plea was good, for that the Defendant was only charged as Executrix, and 
. Aſſignee, and therefore was liable only to anſwer de bonis Teſtatoris; and that 


cb. . 891. Contra there was no Privity of Eſtate between the Plaintiff and the Defendant, (where 


Co. 31. Styl. 79, 80. _ 
WP Rn 7 Om wo the Leſſee or his Executor hath the Term, and the Leſſor the Reverſion, ) but 


only a Privity-of Contract. If a Man aſſigns his Term, or makes a Feoffment, 
reſerving Rent, this is only a Charge by the Contract; and though ſuch Contracts 
may be real, yet they cannot create a Privity of Eſtate ;- therefore he concluded 
the Plaintiff could not charge the Defendant as Aſſignee, | 
Covenant to repair runs Parker C. J. 1ſt, A Covenant to repair is a Covenant that muſt run with the 
with the Land, and why. Land, for it affects the Eſtate of the Term, and the Reverſion in the Hands of 
2 Jon. 169, &. Hob. any Perſon that has it. If the Covenant to repair-be on the Part of the Leſſor, 
282, Executor chargea- the Rent is the greater; if the Leſſee be to repair, he pays the leſs Rent; and as 


— blein rheDeber & ler his an Afſignee has the Benefit, tis but reaſonable an Aſſignee ſhould be ſubject to 


for Rent incurred after his 


Entry; but if the Rent be the Charge. 2dly, He held, That if the Executor of a Leſſee enters, the Leſſor 


more worth than the Land, may charge him as an Aſſignee for the Rent incurred after his Entry, in the 
he may plead it. 1 Vent. Tye and Detinet; and if the Rent be of leſs Value than the Lands, as the Law 


r prima facie ſuppoſes, ſo much of the Profits as ſufficies to make up the Rent is 


66. Ilex. A : 1 | 
8 N | Mod. 185, appropriated to the Leſſor, and cannot be applied to any Thing elſe: And there- 


186. Yelv. 103. 3 Keb. fore in ſuch Caſe the Defen dant cannot plead Plent adminiſtravir, for that confeſſes 
189, 446. . 121. a Miſapplication, ſince no other Payment out of the Profits can be juſtified 
Roll. Abr. 31. vi. 2 till the Rent be anſwered: On the other Hand, if the Rent be more worth 
Dier 314. Cro, Jac. 671, than the Land, the Defendant may diſcloſe that by ſpecial Pleading, and 
Hob. 188. 1 Saund. pray Judgment, whether he ſhall: be charged atherwie - than in the Dwinet 
112. Allen 42. only: Qu Powell. canceſſit. 3dly; "Twas held, That the Defendant was charged 
naadlkbtbkE⸗as Executrix in this (Cafe, and that fo: plainly; . that there was indeed no better 

Way to charge her as ſuch. That the Plaintiff had her Election of charging the 

Defendant as Executrix or Aſſignee; chat having charged her as Executrix, ſhe 

can only have Judgment againſt her as ſuch: 2 — 8 


* 


| 78 e 
L203 3 ? =. — 4 . Lande + þ 26 4 1444 1 > 
| 4 Ber 824 ch hill e Ho de Mic 1 I p. 
* P. 318, =: urchill cantra Hopſon. Mich. 12 Ann. in Canc. © 
8. nnn neee F * | 
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Two GT, } join in an IR Charles Hopſon made Churthill*-and 'Goodrnin® his cutors, Men of 


Acquittance, but one only good Credit : "Goodwin deing a Banker received all the Money; but Chur- 


receives the Money; both chill joined with him in the Receipts, taking his Note to ſhew tllat he #eceived 


are chargeable for it to not the Money : Et per Hare irt Lord Chancellor If two Truſtees join 1 
3-5 3%) 20 ene n it uit 01300) iowa l oft cr 


Creditors, but the agua _ ee 
Receiver only to Legatees. — EKReceipt, 
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Receipt, nd one wende the id he only that receives ſhall be liable. If 

there be two 'Exeeutors, and they join in a Receipt,” and one only receives 

the Money, as to Creditors who are to have the utmoſt Benefit of Law, each is 

liable for the whole; thouglr one Exrcutor alone might give a Diſcharge, -and the 

joining of the other was unneceſſary; but as to — tees, and thoſe claiming 

Diſtribution, who Have no Remedy but in Equity, the Receipt of one Executor 

ſnall not char Th the other; for the joining in the Receipt is only Matter of 

Form; the ſu Werren r dr e 1g, ww bebo, mol W Cp 
Conſcience. -  - FC Cares hand 


* * 1 - 
þ 8 — — „ * 
* : . : 


* . - &- — * 8 8 2 —_—_ ——— 


LY - 


 Extention. 


| Oviat werſus 8 Paſ. I W. & M. B. R. . 


F on a Fieri Facias all the Money i is not levied, the Writ muſt be 3 FOG its 11 In 10 
before a ſecond Execution can be taken out, for that muſt be grounded upon return a Fieri Fa. and 

the firſt Writ, and recite that all the Money was not levied upon the firſt; but here not. Mod. Coſes 

if upon the firſt all the Money had been levied, the 1 need not have been re- 5 = a . 
turned, for no farther Proceſs was neceſſary. | we * wy 


i 1b? 75 0 8 Far. * 


* Wolf werſis Dwiſon. . pal. 8 Win. 3. B. R. , p. 319 


N Debs f for Eſcape of H. in Cuſtody by a Capias 225 atum after Wy ment and Defend 75 1 

Nil aber pleaded, the. fury found a Special Verdi, viz. 1 ic end Capias Un, after the Year, 
had outlawed one J. S. after Judgment upon a Capias ad ſatisfaciend. ſued out is in Execution at the 
within the Year; and that two Years after the Outlawry he was taken up u n "Te 1 e 
a Capias Ullagatum, and the Sheriff ſuffered him to eſcape : Ups n Ae 1 it ; D? = *g 21 . 
was admitted, That if a Capias Utlagatum had been ſued out within the Year, no Comb. 373, 
Prayer had been neceſſary, be the Flaintiff mi ight have had a Ca. Sa. without 
a Scire Facias; but this after the Year, the Queſtion was, Whether he 
could be ſaid to be in Execution for the Plaintiff in the original Action without 
Prayer? And the Court held, That he was, though no Prayer was entered, 
becauſe he would have been fo if he had been taken within the Year; and here is 
no Difference, for the Plaintiff was at the End bf his Proceſs at the Exigent, and 
no Continuance nor Scire Futias lies after Capias Utlagatum, and the very Capias 
Ullegatum which is ſued at his „Charge unports an Election of the Body. 
Vide 3 Cro. 918, 850. 1 Ro. . 1 Sid. 280. 5 E. 3. c. 12. 5 Co. 89. 5 
Mod. 200, e. | 
N. B. No Judgment was en, _ the Defendant died: but. Hell, 
on hearing it. 18 af they wee A Se Judgment for che Plaintiff. * uh Jenes 

n unn a „55 : 5 

Pennoir verſus Brace. Trin. 9 Will. 3: B. N. x Id. 4 Rage. 244: „„ 


RE SPASS t e Heſs at lach en tes in Carth. REEF 8. 
C. B. Whereupo — they brought Error in B. R. for Ende i in Fact: After I edgmene in Trefpals a. 

the Record certified, one de of P in Error died, where the Plaintiff in the ' gainſt four, who bring 

wiel Action took out Execurion by Ce. Sg. againit all four. E per Our, twas der 2nd afterwards one 

admitted. 1ſt, That the Writ of Error was abated:”* 2dly, T hat if the EF xcciaion +094 W dale 

taken out had been ; three only, omitting the fourth, it had been erroneous, ſuggeſting the Death upon 

hecauſe not warr by the Judgment: 3dly, That if the Execution had not Record, but need not ſue 

been ſo long delayed by the Writ of Error, fo that it might have been Tefte as of Sci. Fa. ” ws 1 
the ſame Tem wirh the Judgment, then the Death of the one Plaintiff had not 2 FH. 4 A Comb. Prot 

been material, becauſe ſubſequent to the Tele. 4thly, The Court ruled this Holt 6155 

Execution erroneous, and therefore ſuperſeded it; becauſe the Death of the Party 

did not appear to them by any Matter Record, and till they were fo apprized 

4 it, they were bound 1. by the Writ of Er 5rhly,” Suppoſing that were 

uggeſted upon Record, twas then doubted whether the Plaintiff could have Exc- 


cution 
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Execuriog. 


cution in this Caſe. n a Scſye Pacioes wherehs this Difference POE Dl 
| 1 any, new, Perſon, ig either to“ be; hetter or orſe by the Execution, there 
of any Party Sci. Fac. is n 1s a Stranger, to make him Pafty to the Juugment, 
Or: as in Cale of Executor, and Adminiftrator ; otherwiſe here the Execution i 
P. 320 neither to charge or benefit any new Party, as' in this Gaſe where there is à gur. 
|  yivorſhip ; for there is no Realoh why Death por S _ —_ 2 of the 
Survivdts better than before. ide 21 H. 7. 16. Mo. ry 150. 8 

RR 172719 (pot refobted;), Holt C. J. held; "Flat: a G5 or Fi. Fa. being 
4 by e 11 x; 1 4 the Perſonalty ayes cc t ſurvive, and might be ſued againſt the Survivors Ac 2 
Scire Facias ; erwiſe of an Elegis, for — the "TO is to be contri- 


404. 
butory. 


Smallcomb verſus beck Mich. 9 Will. 3. B. R. 1 Ld. Raym. 
' agt. 9 S. C, Comyns 35. 8. O. 


Where upon the Death 


Two Fi. Fa. feilvered the And B. had each à ſeveral Judge ſent againſt CY Bs Gora Hl. Fa. and 

ſame Day to the Sheriff, ' delivers 505 to the nit 24 Nine in the Morning to be executed. 

— 2 Afterwards, about Ten Clock, B. ſues out 4E. Ea. and brings it to the Sheriff 

badi Nabls W orthwith, and defires it 8857 be executed; 3 y the the Sheriff executes the 

Plaintiff in the firſt, 3 aft Fi. Fa. and after that —— the. firſt Fi. Fa. and En the ſame Goods 

Oro. 174. 1 Sid; 471. again that were taken upon B.'s Execution. And bee? = . the firſt Vendee 
eri n 


_ 402. Cro. * 390. brought Trover ons a ke ſecond Mk and the 
ro. ** 


Mod. 576. Comb, 428, Deine But at Common 
ff Was os to execute that firlt, chat was 5 Brſt deliveted. By the Lark 
10 2 705 rits of Fieri a acias 1 8 H the Sheriff i in one Day, he ought to 
6 IO yo . Writ firſt which can e to Hand firſt; for h 1 Election: And in 


Caſe 257 5 5 1715 7 erigs In conſequence the 

k hat or Fein me 972 (ac 75 laſt, and muſt 

3 brought, the, firft * 1 30 ring an Action 
Bone, 1 5 


ation all tand gal gi Plaintiff: 
my it wool 555 B had he delivers 10 e Es bade the Sheriff lay 
kion till wa 
B. The Ca ſc was 45 that he be ee t. the Erk Fi . K. N told. the 
HE lie was n 88 * ſo took, out. no 85 nor left any Fee; 
Foy this inclined t 155 Tg the Court more Rrongly Wan Fm 


'S %. Þd. <8, 


gelt 


PIT 


Moſe ly 1 Wabaes. Mich. 9 Wal. 3. . KE. 2 14 Raym. 


F 

(s) IN. Fe eri 7 <a againſt. pie g 1.1 F cid of: FR OY College, the 
Ii +4 op _—_—_ 1( Sheriff returned Clericus beneficiatus nullum babens laicum feodum. Hereupon 
» a Fieri Facias De 0 Eceigſiaſticis iſſued to 25 P, who ſent his Mandate to 
P. 321 the Warden and Fellows of the College to ſeque ter his Salary, and they * refuſed. 


The Biſhop now moved to know, whether he might not compel = by Eccle- 
ſiaſtical Cenſures. The Court aſked, , whether. this 75 an Eccleſiaſtical Conſti- 
tution? The Uniyerfitics th cee, ſaid Were Ng ave Cure; but are 
5 oily Societies 4, | Studendum 155 bat x 5 15 Tan peel Benefice. 
And in fuch Caſe, if a e ave a ole diſtin & Corps, it may be ſequeſtered; 
but where he is dnly a Member of the Body ag gregate, and the Inheritance is in 
che Dean and Chapter, there cannot Ba a WIE ſtration. . *. Let the Biſhop 
d0 as he e by Law. ee oy 
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Execution. 
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Coot verſus Lynch. Mich. 10 Will: 3. B. R. 1 Ld., Raym. 42-: 
UD.GMEN T was giveti in treland, aid on a Writ of Error afficmed Carth. 466. god. 324, 
in B. R. here, and Colts taxed, and a Capias ſued out of the King's Judgment of H. R. in Ire- 
Bench here directed to the Sheriff of the ſame County in Ireland, to take Jan affirmed here, Coſts 
the Defendant for theſe Coſts : But upon Motion the Execution was ſet _—_ 1 * 
aſide, becauſe there can be no ſuch Writ, The Method is to have a Writ, Bulſt. 118. Velv. 52 
reciting all the Proceedings here in England, directed to the | 


bh: 4 þ Judges of the 2 Oro. 534. 4 Inſt. 73. 
King's Bench in Ireland, requiring them to iſſue Proceſs of Execution; and 


| 3 Cro. 371. 3D. 298. 
by this mandatory Writ, the Cauſe is reſtored to that Court. p. 3. S. C. Caſes B. R. 


225. Holt 372. Lilly 
PD, py VVV bp Entr. 225, 271. 
Kingſdale ver/us Mann, Trin. 2 Ann, B. R. 


| 8 (2.3 

FTA HE Sheriff delivered Poſſeſſion by Virtue of an Habere facias Poſſeſionem What is Diſturbance of 
in the Morning : Some Hours after the Sheriff was gone, and the Party qo" Fa a3 

in Poſſeſſion, the Defendant came and turned him out again. Et per Cur, If the ts, 298, Halt 154. 

Plaintiff had been turned out immediately after he was put into Poſſeſſion, r 

while the Sheriff and his Officers were there, an Attachment might have been | 

granted; for this had been a Diſturbance to the Execution, and a Contempt; 

but being ſeveral Hours after, Curia dubitavit. 2dly, It was agreed, That the 

Court might grant a new Habere facias Poſſaſſionem, if the firſt was not re- 


turned. 


\ 


„ 
3 | | | Mod. Caſes 130, 139. 
Writ of Error is a Super ſedeas from the Time of the Allowance, and that is — C. Writ of Error is a 
; po | 5 ; | e Superſedeas to Execution 
Notice of itſelf ; but if the Defendant have Notice before Allowance, *tis (not begun to be executed) 
from the Time of that Notice a Superſedeas: But if a Writ of Execution be exe- as ſoon as allowed without 
cuted * before a Writ of Error allowed, or Notice, it may be returned afterwards. Notice. 1 Vent. 30. Cro. 
The utmoſt Length of Time the Law allows for executing a Writ, is the Day © 534 1 Vent. 3o. 
> TY bags | v6: 9 Yelv. 157. Comb. 199, 
whereon the Writ is returnable; and it is not executable any longer that Day gc. IIb. 72. Far. 
than the Court fits. So long as it is executable, but not executed, the Allowance 140. 3 Salk 133. 1 
of a Writ of Error is a Superſedeas, but not afterwards. | Sid. 44. 2 Lev. 5. 1 
| 8 8 | Wilſon 16, 2 Strange 
Os , 5 867. 1186. 
Booth verſus Booth. Mich. 3 Ann. B. R. 1 * b. 322 = 
B Y Injunction out of Chancery the Defendant ſtayed the Plaintiff's Exeeution Where NA is ſtayed 
1 a Year and upwards; the Injunction being diſſolved, the Plaintiff took out by Injunction till after the 


Xecution without a Scire Facias, and this was referred to the Court for Irregu- Year, Plaintiff muſt ſue a 
larity. The Plaintiff inſiſted; That he was ſtop 


Perkins verſus Woolaſton. Paſ. 3 Ann. B. R. 


| Sci Fac. Show. 402 
ped by the Act of the Defendant, . 
and that if the Defendant had ſuſpended it by Writ of Error ſo long, he had been * a 29 x TE "If 
at Liberty to take Execution without a Scire facias. Sed per Curiam, We cannot 288. 8. C. 

take Notice of the Chancery Injunction, and you might have taken out a Writ of 

'E Execution, and continued it by Vice comes non miſit breve. A Superſedeas quia im- 

4 Provide was awarded to the Execution. | ; 

4 Clerk verſus Withers. Mich. 3 Ann. B. R. 2 Ld. Raym. 1078. 

15 3 SE C. | | g | 

= A? MINISTRATOR recovered Judgment and ſued out a Frers 6 Mod: $49.1 


. 2 bl 3 0 
1'\ Facias, and delivered it to the Sheriff the firſt bf Auguſl; the Sheriff ſeif. Rep. A. & 2 8. C. 
ed the Defendant's Goods, and afterwards, viz. the gth of September, the-Admi- Holt 303, 646. 

iltrator died; the Sheriff returned, that he had ſeiſed Goods to the Value, Sed quod 
2 in manibus pro defectu emptorum: And afterwards, viz; the 29th of September, 


eſ aid Sheriff was removed, and a new Sheriff ſworn in. AndnowtheDefendant ſued | 
a Sire Facias ag 


verre Fa ainſt the old Sheriff, to have his Goods again; and Judgment being | 
*ganft him in C. B. Error was brought here, and objected for the Plaintiff in Error, 4 45 
— at the Execution was abated, and no Body could perfect it; not the Executor 9 
© the Adminiſtrator, becauſe he came in in * droit; and the Adminiſtrator de 
3 boni s 
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Expoſition of Words. 


* my 


1 Jo. 248, 386. 1 Co. 96. Bonis non could not, for he was Paramount; and that this was not within the 17 
1 Cro. wh, WT El. Gar. 2. C1 3- for that only regarded the Caſes after Verdict. But per Cur, This 
, e. Jae. 19 Scire Facias is not maintainable ; and theſe Points were reſolved :' 


Yelv. 33. 3 8 a 
Fieri 1 abates not by iſt, That the Plaintiff's Death did not abate the Execution, and that the 


the Plaintiff s Death, Yelv, Sheriff, notwithſtanding that, might proceed in it; becauſe the Sheriff has 
33. 1 1 1. 1 Cro. 227, nothing more to do with the Plaintiff, for the Writ commands him to · levy and 
451, Kc. Cro. Jac. 73. bring the Money into Court, which the Plaintiff's Death does no way hinder . 


Noy 7 z. 1 Bulſ. 79. 2 Roll. 8 1 g , 
N Bye 9. pl. Beſides, an Execution is an entire Thing, and cannot be ſuperſeded after *tis 
57. 1 Vent. 41. 1 Jo. 386. begun. 3 155 | 

32 2dly, That the old Sheriff has not only Authority, but 1s bound and compel. 


Sheriff that began Execution lable to proceed in this Execution; for the ſame Perſon that begins an Execution 
-— cod r. an ſhall end it, and a Diſtringas nuper vicecomitem lies. Of theſe there be two 
Ps ys 97 Sorts; one is to diſtrain the old Sheriff to ſell and bring in the Money ; the other 
5 to ſell and deliver the Money to the new Sheriff to bring into Court: Which 
plainly ſhews his Authority continues by Virtue of the firſt Writ. Vide Raſt. 16 4. 

| TY | Theſ. Brev. 9o. 34 H. 6, 36. | 
Seizure diveſts Defendant's 2dJy, That when the Sheriff had ſeized, he was compellable to return his 
Property. 2 Saund. 400. Writ, and made himſelf liable at all Events (Acts of God excepted) to anſwer 


Mo. 402. Ante 110. And the Value of the Goods according to his Return. 1 390. 1 Cro, 459. 


he is diſcharged. Cro. Car. . . . 
487. 1 Sid. 438. 2 Saund. and by the Seizure the Property was diveſted out of the Defendant, and in 


345- 3 Keb. 397. 5 Mod. Abeyance. | | | 
377. ILev. 282. 1 Mod. Athly, They held, That the Defendant was diſcharged ; becauſe the Plaintiff 


12, 40. having made his Election, and the Defendant's Goods being taken, no farther 
Remedy could be had againſt the Defendant, but againſt the Sheriff only, He 
may be compelled to return his Writ : If it be a falſe Return, an Action lies; 
if he returns a Seizure and Sale, he has the Money; if he has ſeized and not fold, 
that does not diſcharge but excuſe the Sheriff, and therefore the Plaintiff may have 
a Venditioni exponas to the Sheriff, if he continues in Office; if out of Office, a 
Diſtringas nuper vicecomitem, and then he muſt ſell. | 


1 28 ** 2 * 5thly, That ſince by the 17 Car. 2. c. 13. an Adminiſtrator de bonis non may 
296, 298, commence an Execution on a Judgment obtained by an Executor or Adminiſtra- 
tor, it is but reaſonable, and within the Equity of that Act, that an Adminiſtrator 


de bonts non ſhould be permitted to perfect an Execution thus begun; for the Right 
no comes to him. Judgment affirmed. 


ld 


r 


"© V *® Expoſition of TMoꝛds. 
Rex verſus Bear. Hill. 10 Will. 3. B. R. 1 Ld. Raym. 414. 8. C. 


(1 
Difference berween Tenor FNDICTMENT for Making, Writing, Compoſing and Collecting divers 
_ 2 OP +17- 1 Libels, in uno quorum continetur inter alia juxta tenorem & ad effeftum ſequent : 
mea 497, Ne B. R. Upon Not Guilty a Verdict was for the King; and upon a Motion in Arreſt of 
218. Holt 122. Judgment it was held, That this was a ſufficient Setting forth the Words of the 
Libel : But, had it been only, continetur ad effeflum ſequent', that would not have 
done; for that would net import a Sameneſs in Words, but in Senſe and Con- 

ſtruction only. os 
But juxta tenorem imports the ſame Words, for Tenor is a Tranſcript or true 
Copy, which it cannot be if it differs from the Libel. Co. Ent. 116. Reg. 109. 
a. Saltaſh's Caſe. Hill. 33 & 34 Car. 2. B. R. Rot. 115. | 


Wyat verſus Aland. Trin. 2 Ann. B. R. 2 Ld, Raym. 977. S. C. 


A N Action Qui tam was brought by an Informer againſt one Aland for 
taking more than Statute-Intereſt ; and he declared, That the Defendant 
ſupports the Declaration or Aland had lent to one Nicholſon 2001. for ſo long, and that at the Day of Pay- 
Agreement, and not that ment it was corruptly agreed between them the ſaid Aland and Nicholſon, That the 
which defeats it. 6 Mod. ſaid Nicholſon ſhould give the ſaid Aland 401. pro deferendo & dando ulteriorem diem 
33. S. C. Holt 209. ſolutionis, viz, tiel jour prædicto Aland; whereas Aland was not the Perſon to pay, 3 

| | ; 


( 2 
Where Words are capable 
of different Expoſitions, 
that ſhall be taken which 


Condition, 


EE Extinguiſhment. 


— 


— 


it was he that lent the Money; and it was objected, That this was nonſenſical 
and impoſſible, and that the Statute of Jeofails would not aid a penal Informa- 
tion: The Counſel of the other Side urged, That the Nonſenſe ſhould be rejected, 
and then the Declaration would be ſufficient; and cited 1 Mod. 42. 2 Saund. 96. 
2 Cro. 349 Hall and Boni bon. Holt C. J. Where a Matter ſet forth is gram- 
matically right, but abſurd in the Senſe and unintelligible, we cannot reject ſome 
Words to make Senſe of the Reſt, but muſt take them as they are; for there is 
nothing ſo abſurd or nonſenſical, but what by rejecting and omitting may be ; 
made Senſe ; * but where a Matter is Nonſenſe by being contradictory and re- “ P. 329 
pugnant to ſomewhat precedent, there the precedent Matter which is Senſe ſhall Where Nonſenſe ſhall be 
not be defeated by the Repugnancy which follows, but that which is contradictory rejected. 

ſhall be rejected; as in Ejectment where the Declaration is of a Demiſe the ſecond 

of January, and that the Defendant Poſtea, ſcil. the firſt of Fanuary, ejected him: 

Here the Scilicet may be rejected, as being expreſsly contrary to the Poftea and the 

precedent Matter, 2dly, He ſeemed to hold, That an Information upon a Penal 

Statute by a common Informer, was not within the Statutes of Feofails, otherwiſe 

of an Information by a Party grieved gdly, He held, That the Word Dando 

was applicable to N:cbelſon, and Solutionis to Aland; ſo that it bore this Meaning, 

viz. For giving a farther Day to Nicholſon of Payment to Aland, ſince he was to 

receive, and the Money was to be paid to him; and where a Matter is capable of 

different Meanings, that ſhall be taken which will ſupport the Declaration or 

Agreement, and not the other, which would defeat it. Poell J. differed as to the 80 
firſt Point, and was of Opinion, That Words unneceſſary might in Conſtruction 


be omitted or rejected, though they are not repugnant or contradictory, but in 
ceteris omnibus agreed with the Chief Juſtice, Adjournatur. 


R IOS TEETER WEDSIEI 


* » 
— 8 1 . 2 2 — 


Extinguiſhment. 


Gage or Gray verſus Acton. Hill. 11 Will. 4. B. R. Intr. Hill. 9 
Will. 3. Rot. 293 or 243. Comyns 67. S. C. 


EBT againſt the Adminiſtratrix of her Huſband for 601. for Rent incurred Bond to pay Money after 
in the Life of the Inteſtate, on a Demiſe by Deed to the Inteſtate ; the Marriage between Obligor 
Defendant pleaded, That the Inteſtate dum ipſa prefar defendens ſola fuit con- and Obligee, the Debt is 


« . : EX.» ly ſuſpended by the In- 
lit ſe teneri by Bond to her in 2000/. with this-Condition indorſed, viz. That wins aun 5 1 9 i 
in Caſe the Obligor and ſhe intermarried, and the Wife ſurvived, and the 8. C. Caſes B. R. 288. S. C. 


Obligor left her 1000 J. then to be void; and farther pleads, That they in- Holt 309. Lilly Ent. 214. 
termarried ; ſhe ſurvived ; that he did not leave her 1000/. that ſhe took Letters 
of Adminiſtration ; that 2507. came to her Hands, which * ſhe retains in Part * Pp. 
; Satisfaction; and that ſhe hath not Aſſets ultra. The Plaintiff demurred. 
gs | | he 5 | 

iſt, An Adminiſtrator may retain a Bond Debt due to himſelf, notwithſtand- Adminiſtrator may retain a 
ing that Rent is due from the Inteſtate ; for whether the Demiſe be by Parol or Bond-Debt againſt Rent, 
by Deed, the Rents are of equal Nature, and neither is ſuperior to a Debt by but cannot plead a Bond to 


326 


” 


| Specialty. On the other Hand a Debt by Specialty is equal but not „ "aha to another. 3 Lev. 267. 
e 


them, therefore an Executor may plead Payment of one againft another, or a 
Recovery of one againſt another; but in Debt for Rent he cannot plead there is a 
Bond-Debt due, nor vice verſa, which is all that can be collected from 2 Vent. 184. 
the Caſe objected. | | | 

And Holt C. J. held, That the Bond Debt was extinguiſhed by the Intermar- 
rlage, becauſe it was a preſent Debt, and the Condition made no Alteration ; 
tor the Condition is not precedent, nor does the Debt ariſe on the Event of * Vent. 481. 
that: If it were, then in Debt upon a Bond, the Plaintiff muſt always ſhew 
the Condition broken; whereas if the Defendant craves Oyer and demurs, the 
Plaintiff muſt have 1 7 ; for the Condition is ſubſequent, and the 
Obligor may, if he will, pay the Money due on the Bond without Regard to the 
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I Lill. 597. 4 Co. 39. b. 


2 — N | . be Fa i ARTS 
Fairs, Markets, and Tolls. 


| If this be a preſent Duty, then he held the Intermarriage extinguiſhed it er 

Skin.'409, 410. conſequenti, for the Huſhand and Wife are one Perſon ; the Huſband was the 
Perſon intitled to receive the Money, and that in his own Right ; therefore he 
could not at the ſame Time be the Perſon bound to pay; and no Intention of the 

Parties can alter the Law. „„ | 

Feme Executrix of Obligee- The Chief Juſtice admitted, That if a Fenie Executrix of an Obligee marries 

marries Obligor, 1.0 Extin- the Obligor, that will work no Extinguiſhment, becauſe the Huſband is to re- 

guiſhwent, Ante 300. ceive it ia auter droit; it would be a Devaſtavit by Conſtruction of Law, which 
being a Wrong cannot be; ſo if a Man hath a Term in Right of his Wife, or 
as Executor, and purchaſes the Reverſion, this is no Extinguiſhment ; becauſe 
he hath the Term in one Right, and the Reverſion in another. In that Caſe the 
Difference of the Rights hinders an Extinguiſhment, becauſe a third Perſon is con- 
cerned and may be prejudiced, which cannot be by Act in Law. 

Mas as Alſo he admitted, if one promiſes a Feme Sole, in conſideration that ſhe will 

y 26. a 8 a . 12 

marry him, he will leave her ſo much in Caſe ſhe ſurvive, or covenants in the 
ſame Manner, that is good; becauſe though the Covenantor and Covenantee be 
preſent, yet they raiſe no preſent Duty, but only a future Debt upon Contingency, 
which cannot happen during the Coverture ; and this is precedent to the Duty, 
and muſt be ſpecially declared upon. | hy 

Hoſband may releaſe Duty Alſo he ſaid, That where the Wife hath any Right or Duty, which by Poflibi- 

which by Poſſibility may ac- lity may happen to accrue during the Coverture, the Huſband may by Releaſe 

erue to the Wife during the diſcharge it; but where the Wife ® hath a Right or Duty, which by no Poſſibility 


Coverture; otherwiſe not. 


— 


* P, 327 can accrue to her during Coverture, the Huſband cannot releaſe it. 


But Gould and Turton, Juſtices, were againſt the Chief Juſtice, becauſe it would 

| ſubvert the Marriage-Agreement ; and they held the Debt was only ſuſpended, 

the rather becauſe it was not payable during the Coverture, but was a Debt on 

Contingency ; ſo that if the Feme dum ſola had releaſed all Demands, the Debt 

Dyer 6, 7. Moor 236. had not been extinguiſhed. 2 Cro. 170. 1 Sid. 58. 5 Co. 70. b Moor 855, 

Hob. 156. 2 Roll. 407. List. R. 36. Hetl. 12. Ney 26. Hult. 17. Hob. 216. 2 Cro. 571. 26 H. 8. 

Lit. R. 87. 1 Vent. 344. 7. 5. 1 Cro. 373. 8 Co. 136. 1 Inſt. 264. b. 343. b. 11H. 7. 4. b. Dyer 140, 
Hutt. 171. 1 Koll's 935. Yelv. 156. Palm. 99. 2 Cro. 222. 


_— 


—_— 


* 
— 


Fairs, Markets, and Tolls, 
Burdett's Caſe. Trin. 8 Ann. B. R. 


Q. Whether the Clerk of the N Treſpaſs the Defendant juſtified as Clerk of the Market within the Diſtrict 

. eee nds of 1 of Whitechapel, for a Diſtreſs of 35. 4d. for not uſing Meaſures marked ac- 

Me Hd Cole cording to the Standard of the Exchequer. Upon Demurrer, Sir Petcr King 

„ pro Def. urged, this was an Authority given by 14 E. 3. c. 12. ſe. 2. And 
Holt C. J. held, 

That the Clerk of the Market could not have Power to eſtreat Fines and Amer- 
ciaments, otherwiſe than as a Franchiſe; and it is more reaſonable the Clerk 
ſhould bring the Standard with him, than that the People ſhould follow him, or 
attend at a Place out of the Market. 


8 


1 Falſe Latin. 


Bennet verſus Preſton. Mich. 4 W. & M. B. R. 


4 Mod. $2 2 C. Falſe J N an Appeal of Murder, the Declaration was That at Clapham in Com. Surr. 

Latin abates not an Appeal | Venerunt prædicti Jobannes & quidem Daniel Stokely modo defunt?.” And upon 

Quidem for quidam. Vide Demurrer the Court held, That this, viz. quidem, being admitted to be falſe Latin, 

be oh Ae on a would not abate the Bill or Declaration, for it did not at Common Law; and re- 

8 ee led upon Long's Caſe. 5 Co. 121. 10 Co. 133. 1 Leon. 73. 
2 


Red - 
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Faller of Record. - : 


TO — ORE a 9 4 . of. # yy 


R duood verſus Coward; f H 8 Wi ll 3 B. A. Inte. 
; Ys 3. Rot. 645. Wl Ld. hm. 147. 8. C 


Nan, 
Verdi was | entered af 2 Hens. ps Alan, and. on a Writ of Error > this ati dainna well in a 


edit. 2 Lill, 6 
| f. | ture. Sed non, allacatur : Eor it EL of 1 . 
maß be e the ; Preſnr . Tenſe af Hideo; however, in Verdidy the ſame Civ: Car 219. Cre, E. 
Exactneſs o Expreſſ ion is not require: as in Pleading, for they are the Words 275 9 Rep. 31: b. 1 Sid} 


of a Lay Jury, and though 1 it may not proper Latin, yet it is ſo common, that 5 Mod. 323. 8. C. 


it is now made good by Preſcription. Vide Plo. "347: 3 Cro. 547. 4 Co. 7. And Caſes B. R. 13 Hole 
the Court ſaid, it was not like Conceſſum inſtead of Confideratum e in a Judgme REY” 

for that thoſe Words were of different Imp rt, and Une Law Om_ that _ 
Acts ſhould appear. to be done upon Con ideration, | 5 


Trin. 8 


. [ N 1 eg » " 


Dillon, vers Harper. | reg 2 Anf. B. R. #1 2 414. Ray. 598 8. C. 


( 3) 
TN an Action againſt an Attorney, he leaded; That he Was an Attorney of Tivo Negatives in pleading 
the Court o — mmon Pleas, Et quod nullus hujuſmadi Attornatus =Y debet im- — —— ws — 1 
placitari, Ar. El pe, Chr.” Two Negatives may. De conftrued as a tive in Salk. 54+ Bo pon 
Grants, but not in Pleas, for they are to be in Latin, and muſt be —.— as 1 Pike: Holt 80. 
a 5 9 
Latin ought to be, and in that reſpect this Plea is fake? 


a ERIN than a Claim 8. E 
of 2 "Sed Vide Poller. 652. ee OY 1 
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"A 
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Faler or Ans, n en, e e > Be BU 
Knight's Coſt. Hill # Ann. B. R. 2 14. Rom. 1014. 8. TOY 


| Sy againſt Beſaliel Knight To a wrong Name + The Defendant pleaded in Ujon iuter ad E 


Abatement; upon this the Plaintiff, withou firthes brought Pleaded, Diſcontinuance,” 
a new Action againſt him by his right Name, 10 which hich de pleated abother Action 2" Nut de Record repli- 


pending. Es per Hol Chief Juſtice : The Plaintiff ſhould firſt Have diſcontinued vie Reuel 4 no 
the firſt Action; it will be too late to do it now, for the Diſcontinuance will relate Holt 255. S. C. 3 Salk, 
only to the Time of its being entered on Record; ſo that upon Nid tie Record it 238. 

will be againſt him; for it was pending at the Time of the Plea pleaded: And 


this differs from a Reverſal of an Out! awry. or Judgment by Writ of Error; for 
if Nut tiel Record be pleaded, and after that, but before the Day given to bri 


in the Record, the Jud gment is reverſed on a Writ of Error, that ee d avoids 
the Record ab (Vie, and it is 2 hace de A 3 87 


r 2 {1 
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1 1 * Fees. 2 


„ P. 230 8 
Stockheld verſus Collington. Mich. 3 W. & M. B. R. 


1 Plaintiff brought an Action u upon 
dant, for that he at his Requeſt 


— 


a Quantum meruit ein the Defen- AP. 

ad ſerved him as a Commiſſioner in a ere. * be * ; 
certain Commiſſion out of the Exchequer, directed to him and others, for Exa- us a Cominiſlioner on a 
mination of Witneſſes : After Verdict on New Aſſumpft, Tremaine moved in Arreſt Commiſſion to examine | 
of Judgment, that the Plaintiff acted by Command of Court, and could not Witneſſes. 2 Salk. 557, 
therefore'take a Promiſe of Reward for 


Service, no more than 4 Sheriff or or 597. Comb. 186. Carth. 
Bailiff, Sed non allocatur ; For he is 


5 Holt 7. Caſ 
R at the Nomination of the r R. 3 
Who * to Pay him if he e him. | | 
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4: a1 LEY Ball 
| + Mod 97. 47. 8. O. 7 | was b brought by dhe B; mal ar the, 
Executions out of inferior "Roc ener on the 28 Eliz. c. 4. . 10 A 


Statute 29 El. c. 4. extends, real Executions, but only to e in perſonal Actions; th 


| TL Tl | 'Goflin wf Stift Hall 5 W. & M. B. K. 


( 2 
Prohibition I to 2 
Sdit for Fees for 1 ob 


RO HIBITION was raved and granted to ſtay a Suit in the Archde 
of Lite hiell's Coutt a aft Chrofwvrdens £0; a'Fee for ſwearing fn 


Fan art 2 taking their Preſentmeffts; and Sit 74 antague came afterwards 1 to dil. 
* ©" ee Nuke, but was Cef-fuleh: -berlty on the other Side inſiſted, 
COOL TH l that & Kees C Id be due but by Cuſtomi for Work done; 1 in ee Cate 2 

N = — 1 wk 4. 88 1 1 0 6 7 Re 8 


er ef. de 68, e Un u. 


Under Sheri pi refuſe- N Under-Sherif refuſed to execute a Capid. 'ad faths prong till 12 — his 
to execute Proceſs till he has Fees. And upon Motion againſt him, the port, laid, That the Plaintiff 
his Fees. Vid. 2 Lill. 510. may bring an Action againſt Ain ier 45 doing his Duty, or might pay him ti 
F es, and then indict um for Excortion. Noy, 75: oh Pl. 5. 


Sf 


on 


x 


5. 337 . 45 n * * rock wel wie Los ck. Fach. 7 Will. z. B. R. N 
: 4. eC] 

erty;Court of the ae ot 

des, on an Executio 70 ſued out 

Courts not within the Sta. of that Court on a Judgment there, and a Verdict was for Plaintiff; and in Arreſt 

tute 29 El. ©. 4. 2 Mod. of Judgment it was objected, iſt, That Debt_ would not lie upon this Statute 


241. Poph. 173. Palm. 
= Cont. Hatt. 53. for Fees 3 ſed non allocatur. _ 2 hat the Act was mifrecited to be of 28 Elz. 


whereas it was made the 18 n: allogatur ; or the printed Book is falſe, 
and by the Parliament-Roll Pf» the*28th, But then it was conſider- 
ed, whether the Statute extended to ee out of Corporation- Courts, &c.? 
1 And it was, held by the Caurt, That the Statute extends to all' Judgments in 
1 Lill 598. Jones 307. Weſtminſter, and that whether the Sheriff executes them in a County or a Fran- 


1 401 


Latch 16. 18. 1 Cro. chife, he: ſballl have his Fees within this Statute, wiz} 18. her Pound for the firſt 


5 99,27 75: » Ebundeedz and 6d fer Found for every other TIundred: And ſo it is of the 
© © Balliff of aeiberty/when he executes any Execution on a Judgment given in 
ED che Couits at Hgtwinſter, within his Liberty rty but if the Bailiff or other Officer 
e executes: Procefs.on à Judgment given mn Cc ourt of a Corporation « or r Liberty, 

Is: erben W Stake.” 9515109 Ant 


eh Mone. Hill. wu. 3: 'B JR. 


5 R. 2 moved, That an Under heriff might attend 9 refuſing 
f to execute a Fieri Facias till his Shi g. Pence was paid: The Court 


would not + grone B the Rule, but ſaid it was Extortion, for which he might be in- 
dicted. | 


12908 af, 1 


Ante, pl. 3 


Peacock verſus HedP? Paſch. 8 Will. 3. C. B. 
(6 


To what An the T as reſolved, +, That the Statute 29 Elz. cupe 4. does not extend to 
ef 

2 on * WM N 1 does not extend to an Haber facias ſtifinam or poſſaſionem. 2 dly, "That u - P 
| exe oi 

351, Aste 29. 1 Lil. Capias ad ſutisfac. the 'Sheriff ſhall frave his fag! for the whole Debt. 2 7 

597. uid Pocveli junior J. ſaid, That it was Wy Opi ion of ＋ C. That the Sheriff 

mould have Fres for executing an 155 ut he 1a he. uhted of that; be. 

cauſe it would be unreaſonable w. 1 whole Deb is. 5000 And , perhaps the 

Land extended but 20“. per Hoke that the en Eo Nt Fees for 500/. 

1 Deby C. J. ſaid, That he ſhould ave Fees according to the Sum levied, ap 

P. 332 not according to the Debt recovered, as upon a Heri Factes, To which 23 

anſwered, That that could not be, becauſe the Party might detain the Land til 

he was ſatisfied the entire Debt, and the Plaintiff i is, by having made his El&tion, 

barred of all other Executions. 4thly, That the Statute does not extend to Exe- 

cutions upon Statutes-Merchant, Recognizances, Ec. for the Act is to be _ 
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ee ag Thane,” bath. Wal" 3. 5. R. e 


Rood of Caſes mere the he ud ad 


Nin ( 
= an Grids Writ be dellvercd 1 to the Sheriff, and He erecut Sink 3 5 mig F ees due on . 
have his Fees, though the Writ be crropes 59 80 N * = 1 = - 5.6 Caſes = R. nf 


| Springate verſus Springate. 8 g Walt. 3 55 R. a | 


O Rule ought to be made for Referting an Attorney? $ Bil 
Client, unleſs there be an Action 2 Fo thereupon. 5 


But now ſee the Stat, 2 Geo; 2, for the better 8 of Attornies and Solicitors. unn! 


| | (8) 
de 1 ivered to his Attorney's Bill. 


N 


2 gat? 
Bufdead werſur Dr. Laniaſter & ar” Hull. 9 W W. 3. B. R. 


198 „ 

B U R D EA UX, a Frexch 8 had. kit Child baptized. at the Hercb No Fees 4 9 Chriſten 
Church, in the Sauay, and Dr. Lamafter, Vicar, of St. Martin 3, in W uch _— r 4 — 
3 ariſh it is, together with, the Clerk, belled. againſt him For, 4 Fee of 2.5; 64. Fo = Day. e 
dus to him, and 16, for the Clerk. A Prohibition was moved for, and Bevinz 171. S. C. Holt 317. 
urged this was an Eccleſiaſtical Fee due by the Canon. Holi C. J. Nothing can be = 

due. of common Right, and how can a Canon take Money out of Laymens ; 

Pockets? Lyndewode ſays, *Tis. Simozy| to take any Thing for Chriſtening or Poſt, Fs 13, Hob, 175, 
burying, yvnlels it be a Fee due by Cuſtams,-but then, a Cuſtom for any Perſon 

to take a Fee for Chriſtening a Child, when he does not chriſten him, 1 is not 

good, like the Caſe in Hobart, where one dies in one Pariſh and is buried 

in another, the Pariſh where he died ſhall not have a burying Fee. If you 


have a Right to Chriſten, you ſhould libel for that Right; but you ought 2 to 
have Money for chriſtening when you do not. 
1 7 18 A Y + | 
+ "THIS 7 | 
* Ballard verſus Gerard. Mich. 13 * 3. B. K. P. 333 
E Regiſter in an 19 820 eſiftical Court Ebel d there 222 s. «1X for his Regiſter of Spiritual Court 
Fees, and proceeded xcommunication : Fhe Defendant came and ſug- cannot ſue there for Fees, 
geſted, That Is Office of Re giſter was a temporal Office, and a Freehold, a Caſes B. R. 608. S. C. 


moved for a ing) 575 ms 7 ami for the Court has no Power to Hol ve 
compel the Party to 100 ä 


ees tot. icers, but they mult. bring their Gu - 
tum meruit ; or if th he Office be. a fr ch , they may bring an AMiſe ; for the He- Denial of jul Fees is a Dit. 
nal of juſt F Wo 1. a Diſſe in. At another Day M 


Broderick. moved to fir ſeidn. 5 Mod. 242. 
aſide the Rule: 12 


ted Jt Was otherwiſe for Prockors 11 855 becauſe there is * 
I Remy of at Como 25 upon the Retainer; but ſaid this was upon a different 
Reaſon, becauſe the Party. i a mere Officer of the Court; and that 


the Court 
might appoint a reaſonable ee to Officers that attend them, and that it is not 


Extortion any mote than e, J but the Kuſe eon. ach 0 Reb, 5 
3 Keb. 441, bs bf. ane. 303. : | | 


* 


0 
it  Giffard's Cake. Mich. I Anm; B. R. | | 
1 ; 
Y, Cine was s libelled againſt | in the Eccleſiaſtical Court for Fees, and ** Mo- Suit for F My in bs Eeeleſi- 
if uon a, Hyohibition Was granted, for; no Court has a -Nower :to/cſtabliſhi Fees ; = So ts prohibited. 
4 the Judge of a-Courumay think-thew. reasonable, but that is not binding: But 5 ed. 238. 1 Mod. 17. 
he if on a Juantum meruit, a Jury think them feaſonable, then they become efta- 
04. bliſhed Fees. Vide Hardr. 351. 


Tyſon verſus Paſke. Mich. 4 Ann. B. R. 2 Ld. Raym. 1212. 8. C. 


a 
T We Sheriff having executed an Elegit, brought an Action of Debt for his For Fees of — an 
ees : And it was objected, That this was not within the Statute, that the * Debt lies. Holt 318. 


Execution is not complete, and the Plaintiff cannot enter, but muſt bring his 
Ejetment. Holt C. J. ſaid, There was the ſame Reaſon for Fees for executing 


2. 


— 2 n 
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* * 20 5 2 OY af F< 1 Pe * A, 9 
— — — _ bom was if 
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Vide ante pl. 6. Ante 2094, an Elegit as an Extent. Upon an Efe Sheriff returns,. that he has 
. TE e ded the perth an delivered them to the Plaintiff and there 
is a Liberate in the Body of the Writ of Elegit, and the Plaintiff on this Return 
may enter, for hy the Return he becomes Tenant by Elegi/, and may maintain 
Fe an Ejectment, and align * en u l Land; _ Go 8 con- 
Anyuing in Poſſeſſion after the Return of the Writ, turns the Nlaintiff à Eſtate to a 
an Richte and deere be mt enter 16 aſſign. The Execution is complete and 
P. 3344 perfect; and his being put to an Ejectment is no Reaſon; for in caſe of an 
| 2 upon a Statute where the Liberate is diſtinct, he cannot enter by Force; 
tis true, he may without Fbrce ; and ſo he may here: And Powell faid, That Ex- 
tent generally is the Word of the Statute of Elizabelh, and that an Extent 
upon ati Elyit was an Extent. within the Statute, as well as an Extent, upon a 
JJJJJJ%%%ÿ A OI pes aa 5 5 


Dean and Chapter of Exeter's Caſe, Hill. 5 Ann, B. R. 


No Fees 4 bor lbb un- C Erjeant Hooper ſhewed Cauſe againſt a Rule for a Prohibition to the Spiritual 

by Jeeom 8 Court, to ſtay a Suit there for a cuſtomary Fee of 10 J. due to the Dean and 
TCc—8.̃apter of Exeter, for burying in the Cathedral Church: Sed nom allocatur ; For 
Ante, pl. 9. no Fee is due for Burial of common Right: But where a Licence is neceſſary, 
blue Perſon giving it may ſtand upon Nis own Price; and if there be ſuch a Cuſ- 
PR torn; is triable at Common Law. Vide 3 Keble 527, 523. If the Cnſtom be not 
| denied; the Spiritual Court ſhalt proceed; for there is no other Remedy: But if 
the Cuſtom be denied, a Prohibition ſhall go; not propter defect. juriſdictionis, but 
 triationis ; and that Burials at Common Law ought to be in the Churchyard, and 

h without Fee. 2 Keb. 778. contra. © . 11 — B13 1f9- t (1 F321 | 


oe eres _——_ 


taken an 
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Domina Regina ve ſus Wallis. Oct. 14,.170 . Coram Holt C. J. & 
I Je pad ie Sid Balley, 


vera) make à Riot. and TNDICTMEN T againſt A. for the Murder of John Cooper, and alſo againſt B. C. 
x ng desen 1 Nd E i Perkins preſent, aſſiſting, aiding and abetting 4. therein: E. being 
Principals in the Murder. arraigned upon this Indiftment pleaded Not Guilty, and upon Evidence it ap- 
4 To. 43. b. Holt 484. peared, That the Perſon ſlain was a Conſtable, and in the Execution of his 
. DODffice with divers other Conſtables in May-Fair. That E. the. Priſoner firſt drew 
i his Sword, and with divers others, to the Number of forty Perſons, fell upon the 
3 Conſtables; That this Affray continued an Hour after, till in the End one of the 
N Conſtahles, viz. the ſaid J7obn Cooper, was ſlain; but by whoſe Hand it did not 
appear. It alſo appeared that 4. had been tried on this Indictment and acquitted. 
Et per Holt C. J. iſt, Though the Indictment be againſt the Priſoner for aiding, 
aſſiſting and abetting A. who was acquitted ; yet the Indictment and Trial of 
this Priſoner is well enough, for who actually did the Murder is not material; 
The Matter is, That a Murder was committed, and the other is but a Circum- 
ſtance, and all are Principals in this Caſe ; therefore if a Murder be proved, tis 
well enough. TCC and n6- 11.05 i 
A2  2dly, If a Man begins a Riot, as in this Caſe, and the ſame Riot continue, 
and an Officer is killed; he that began the Riot, as the Priſoner here did, is 2 
Principal Murderer, though he did not do the Fact. 
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- Fences, Jncloſures, | 
„Steeg wer;ſus Rookeſby. Mich. 9 Ann. B. R. 


"= RROR was brought on a udgment By Default in C. B. in an Action on the Caſe for ſuffering a Fence 
, Caſe, Wherein the Plaintiff declared, that he was poſſeſſed of a Cloſe adjoin- between the Plaintiff's and 
| efendant's, and that the Tenants and Occupiers of that Cloſe had ee 5 Cloſe to be out 
| tu ASCE 190 DEL: G13 fon LL; La rot gd ets Tony pair, per quod Defen- 
Tine out of Mind made and repaired the Fence between the Plaintiffs and dant' Cattle entered Plain 
Petzndant's Cloſe, and that for want of Repair the Defendant's Cattle came into tiff's Cloſe, &c. lies. 
the PlaintiF's Cloſe, Sc. E! 2 FFF | 
Ist. Either Treſpaſs or Cale lies; Treſpaſs, becauſe it was the Plaintiff 's Where a Charge againſt 
Ground and not the Defendant's; and Caſe, becauſe the firſt Wrong was a Nog-, ent Night is laid on 
fealanck and Neglect to repair, and that Omiſſion is the Giſt of the Action.; and S es of the Soil, Plain- 
eaſance and Neglect to tepalf, ang that | N ens Ad tiff muſt make Title; and 
the Treſpaſs is only conſequential Damage. TIRE ELIA 1H 2 A Preleription is ſufficient, 
2dly, This is a Charge upon the Defendant againſt common Right ; for the Rep. A. Q. 168. S. C. 
Law bounds every Man's Property, and is his Fence, and this is obliging another 
to make a Fence for him. „ ‚—‚=ůmmmgm ũ ‚ kgs 
* 2dly, That where a Charge is impoſed on another, and that againſt common * 
Right, and the Charge is laid on him as Owner of the Soil, or Tertenant, the | 
Plaintiff in his Declaration muſt make himſelf a good Title ; but where he de- 
clares againſt the Defendant as a Wrong: doer only, and not as Tertenant, tis 


ing to the ; 


Poſt 360. 5 Mod. 313\ 


\ 


1 


ſufficient that the Plaintiff declares on his Poſſeſſion. 


"4 


4thly, That the Plaintiff, has made himſelf a ſufficient Title in this Declara- 
tion, by ſhewing the Defendatit bound to this Charge by Preſcription ; which 
Preſcription is ſufficiently alledged ; for by Tenentes is meant the Owners of the „ „ 
Fee-fimple, and by Occupatores, thoſe that come in under them. That Tenentes bee TROP ® 
is fo taken, appears by the Writ de Curia Claudenda ; which is a Writ of Right, 0 Mol. 1 * pro vid. 
and lies only far a Tenant in Fee; and as this is a Charge upon the Land, which Hern. 72. Raft. 621, 622, 
runs with it, there is good Reaſon why every Occupier ſhould be bound. And 21 H. 6 3.” Raym. 192. 
it is ſafficient for the Plaintiff to charge the Tenentes and Occupatores, becauſe it is ? ee 665. 29 E. 3. 32. 
impoffible tat he who is a Stranger ſhould be able to know and ſet forth their 3 5 1 Roll. Rep. 
particular Eſtates, Titles and Intereſts; but the Preſcription is annexed to the 
Tenentes, i, e. Tenants of the Fee: Yet on a Traverſe of the Preſcription it would 
be good Evidence that the Tenants for Years have from Time to Time fenced 
and repaired; for perhaps the Eſtate has not ſince Time of Memory been in the | 
actual Occupation of the very Owner of the Fee. The Judgment was af. 


ag, ©. 7-5 


5 R 1 A* 7 _ ( ; 


no alt aartv 216.5 : P. 337 

1421185 N FOUGE.L 1 = E 1 { £4 
Price verſus. Langford, Paſ. 2 W. &. M. B. R. Intr. Hill. 2 & 3 
„e 3402 Bas 2 614 ew J, 8. Rat. 1059, | 
TJ Was ſeized in Fee as Heir of the Part of the Mother; he and his Wife f ghow. * 9 3 
levied a Fine to A. and B. with Warranty; A. and B. by the ſame Fine over Grant and Render is 
id grant and render the Lands to the Huſband and Wife in Tail, Remainder to tantamount to a Feoffment 
the Heirs of the Huſbarid : The Huſband and Wife died without Iſſue, and the ànd Refecffment, and ere- 
Queſtion was, Whether the Heir a Parte Paterna or a Parte Materna ſhould take rr 3 * 1 
theſe Lands? It was argued: on the one Side, That the Seiſin of the Conuſee 1 R 
fctitious; for if the Conuſee were Tenant for Years, the Term would not be 
bereby <pguihed ; and he r dad hee Syrrenderee of Spit dei, 
bat a mere Inſtrument: Therefore nothing is altered by the Fine, but the Uſe 
ad Eſtate remains as before. On the other Side it was ſaid, That the Conuſee 


could not render if he had not the Eſtate in him, and that it is a Re-infeoffment ; 
— of this Opinion was the Court, who held, that the Eſtate was once in the 


a Conveyance at Common Law, and the 
Render 


onuſee, and the Fine and Render is 
| 3G 
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Pines. 
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Render makes the Conuſor a new Purchaſer as much as a Feoffment and Re. in. 
feoffment at Common Law. ; 9 


Winchurch verſus Belwood. Paſ 4 W. and M. B. R. 

Show. Shy 3 coram RROR being brought in B. R of a Fine in C. B. the Fine was affirmed. 

vobis lies upon an Affir- E. and now a Writ of Error, coram vobis reſiden. was brought here, and 

mance of a Fine in B. R. Exception was taken, That the Writ ought to abate, for that no ſuch Writ lies 

in this Caſe, becauſe only a Tranſcript of the Fine is removed into this Court. 
And it was likened to the Caſes of Error in the Exchequer Chamber, where only 
a Tranſcript goes up, and if the Writ abates, no Writ of Error coram vobis lies. 
Sed per Cur. The Reaſon of that is not becauſe they in the Exchequer-Chamber 
| | have only a Tranſcript, but becauſe they have only a particular Authority to 
14.4 Poſt 342, Poſt. pl. 6, affirm or to reverſe, It was * admitted, that a Tranſcript of the Record of a Fine is 
=_ P. 338 only removed, becauſe upon Judgment of Reverſal a Certiorari goes for the very 
Foot of the Fine, and it is cancelled. But notwithſtanding that the Court held, 

That Error coram vobis refiden. lay, | e e ö 


Poſt 401. 


„„ Symonds verſus Cudmore. Hill. 5 W. & M. Rot. 743. 
Carth. 257. S. C. 2 Salk. 5 | 3HY | 1 
619. by name of Symonds IN Ejectment a Special Verdict was found, upon which the Caſe was, Tenant 
ſus Cadmore A Tenant | . 7 : 5 * your 
| be "Tail * emainder to A. A in Tail in Reverſion after a Leaſe for Years, Remainder to Tenant in Tail in 
in 3 makes a Leaſe and Fee, made a Leaſe to commence at a Day to come, and died before the Day, 
dies before Commencement, having Iſſue; after the Death of Tenant in Tail, but before the Day, the 
and the Iſſue levies a Fine, Iſſue Jevied a Fine: In this Caſe the whole Court agreed, That the Remainder 
the Leaſe LA IE in Fee ſtood chargeable with this Leaſe, and it ſhould have been ſerved out of the 
N Fire. Cro. Fliz. Remainder in Fee, had Tenant in Tail died without Iſſue. 2dly, It was held 
513. Cro. Car. 193. Het. that the Eſtate-Tail was extinct by the Fine, as much as if Tenant in Tail were 
96. Dier. 107. 3 P. 169. dead without Iſſue. iſt, Becauſe two Fees immediately expectant one upon 
p. 10, 11. S. _ 8 en another, cannot ſubſiſt in the ſame Perſon. 2dly, Becauſe by the 32 H. 8. c. 3b. 
3 ne 3 "Os the Fine is declared to be a Bar and a Diſcharge of the Eſtate-Tail. 3dly, Be. 
5. K. 2 2. Holt 666, Cauſe the Statute of Veſm. 2. having made Eſtates-Tail a Kind of particular 
EF, | Eſtate, they are (the Protection of the Statute being gone by the Fine) like all 
other particular Eſtates, ſubje& to Merger and Extinguiſhment when united with | 
the abſolute Fee. 3 . „ 
2 Leon, 37. 3 Rep. 5. b. Tenant in Tail, Remainder to the King; Tenant in Tail makes a Leaſe for 
2 Cro. 689. 1 Cro. 478. Years, and is attainted, the King ſhall avoid the Leaſe ; for the Eſtate-Tail is as 
Hob. 258. Dyer 115. T much gone by Merger, as if Tenant in Tail was dead without Iſſue. 
FRO. 560. 89 If there be Tenant for Life, Reverſion to A. in Fee, and 4. makes a Leaſe 
+ hang ag 6. Ero. Elis. for Vears, and then Tenant for Life and he in Reverſion join in a Fine, the 
718. Plowd. 436. Leaſe ſhall take Effect preſently; not but that the Eſtates paſſed ſeverally, ac- 
cording to Bredon's Caſe ; but they are now conſolidated; or elſe, if the Conuſee 
ſhould die during the Life of the Conuſor, there would be an Occupant. | 
1 Eyre, Gregory and Dolben denied 1 Inſt. 46. 5. and held the Iſſue in Tail had 
| Roll, Rep. 190. 2 Cro. Election to avoid or affirm the Leaſe, and that by Weſim. 2. but that the Conuſee 
454, 458. Bridgm. 28. had not; for the Power and Privilege is perſonal, and cannot be transferred. 
3 Rep. 84, 85. In this Holt C. J. differed ; he held the Leaſe actually void quoad the Iſſue, as 
if Tenant in Tail make a Leaſe to commence after his Death ; and that as by 
Law no Act is neceſſary to be done to avoid the Leaſe, ſo the Fine does not pre- 
vent its being void. | e 
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P. 339 | # Anonymous. Hill. Will. 3. B. 1 


WA PER Curiam, The Court will not reverſe a Fine without a Scire Facias 

Sci. Fa, muſt go againſt * returned againſt the Tertenants; for the Conuſees are but nominal Per- 

Tertenants, ſons: And though it was otherwiſe in the Precedent in Co. Ent. and Herv's 

Plead. 375. and the Law perhaps does not ſtrictly require ir, yet the Courſe of 
the Court does. * 9 


Hunt 


ors. 4s 


Fines. 


. 8 » - Ma. a0 


Hunt verſus Bourne. Hill. 1 Ann. B. R. 


N Ejeftment in C. B. the Jury found a Special Verdict: That the Lands in 1 Lut. 479. 8 C. 2 Salle. 
Queſtion were holden of the Manor of VMormelotw, which is de antiquo dominico == called Hunt yo Burn. 
Cron? Domini Regis & Anteceſſorum ſucrum, impleadable in the Court of the --49j — Renee? 
Manor per parvum breve de recto clauſo coram Seneſchallo ſectatoribus & Domeſmen' © Ig 
ejuſdem Manerii ive ecrum locum tenen. & Atternat'; and that upon Writs of 
Right-cloſe Fines have been Time out of Mind levied and leviable in the ſame 
Court: That Thomas Guillym was ſeiſed in Tail of the ſaid Lands, and being ſo 
ſeiſed, 25 Maii, 22 Car. 1. a Fine was levied in the ſaid Court, ſecundum conſue- 
tud. predia. before A. B. locum tenen. Willtelmi Kyrle Seneſchalli & R. Attornat., J. 
5. & V. Attornat. J. NM. adtunc, Seftator. & Domeſmen. ejuſdem Cur* ; by which 
Fine the ſaid Thomas Guillym conceſſit tenementa predif. to one Nurſe for Life, 
rendering Rent, Sc. Then the Fine was fer forth in hc verba, and it appeared to 
be levied before the Attornies of the Suitors, in placito conventionis ſecundum con- 
ſuerudinem Manerii, come ceo que il ad-de ſon done, with Warranty, Then they 
found that the ſaid Lands were not accuſtomably letten, and that this was not 
the ancient Rent: That Nurſe entered, and afterwards, 24 Car. 1. the ſaid Thomas 
Guillym and his Wife levied a Fine with Warranty, to the Uſe of the Huſband 
and his Heirs; That afterwards, the ſame Year, the ſaid Thomas Guillym bar- 
gained and fold the ſaid Lands to Paine and his Heirs, under whom the Defen- 
dant claimed : That afterwards he releaſed to Paine, and that Paine died in 1661. 
That Guillym died in 1663. That thirty Years afterwards, viz. 1693, Nurſe died; 
and whether 'the Entry of Richard Gaillym, Grandſon and Heir in Tail of Thomas, 
the Conuſor of both Fines, be lawful upon the Purchaſer, was the Queſtion ; 
which in C. B. was determined in the Affirmative, and Richard had Judgment; 


and now upon a Writ of Error in B. R. that Judgment was affirmed per. totam 


Curiam ſeriatim, after many Arguments at Bar. And theſe Points were re- 
ſolved. | 


iſt, That Tenant in Tail of Ancient Demeſne Lands may levy a Fine of thoſe * p. 240 | 
Lands in the Court of Ancient Demeſne, although it be no Court of Record, be- | 


| cauſe it is but agreeable to the Power of that Court, in like Inſtances ; for they TO 
® may proceed to try the Miſe joined in a Writ of Right-cloſe, which is of a Miſe joined in a Writ of 
higher Nature than a Fine. Dy 111. pl. 47. Whereas in all other inferior Courts Right may be tried in that 
7 on the Miſe joined, the Cauſe muſt be removed into C. B. by Recordari. F. N. B. Court. 
8 12. And the 18 E. 1. is but declarative of the Common Law, and was made to 
rectify a Miſtake, viz. That Fines were leviable in inferior Courts upon Bills or 
ſe Plaints, which now cannot be either by Grant or Cuſtom, by reaſon of the Ne- 
\e gative Words of that Statute z but this does not extend to Ancient Demeſne 
. Courts, for then this Statute would make Fines of thoſe Lands leviable in the 
ee Court of Common Pleas; whereas they are not, but reverſible by Writ of Diſ- 
| celt ; ſo that they would be under a double Diſadvantage, that a Fine would not 
of be leviable of the Land any where if not in this Court of Ancient Demeſne; 
ſee 3 that which is their Privilege, could never be intended to be to their Diſ- 
x advantage. ; J 7 5 
25 2dly, That a Fine may be levied on a Writ of Right-cloſe, or in any real Fine may be levied in any 
by Action, but not on an Original in a perſonal Action; and that the common Writ real Action, and the Writ 
re. of Covenant, on which a Fine is levied, is not a perſonal but a real Action; for of * which a 
FA though it is to have Damages for Breach of Covenant, as in perſonal Actions, Fine in dried is ſuck, 
yet it is to have an Execution and Performance of the Covenants. Vide 5 Co. 59. 
F. N. Br. 146. F. 2 Inſt. 514. 1 And. 71. Kel. go. b. 4 Inſt. 207. | 
3dly, That a Fine levied in the Court of Ancient Demeſne may work a Diſ- pine in Ancient Demeſue 
1000 continuance, though the Court is not a Court of Record; for the 9 — works Diſcontinuance, but 
1 is, becauſe the Freehold is recovered in the Action; for every Recoverer recover- uo Bir. 
ns eth a Fee · ſimple, and a Recovery of the Fee-ſimple muſt work a Diſcontinuance; e 
ſe o and if this be allowed to be a Fine, in conſequence it ought to have the Effect of 
F ines. But nola; Though ſuch Fine be a Diſcontinuance, it is not a Bar to tze 
Intail ; for it is by the 4th of Hen. 7. that a Fine with Proclamations ſhall eg LS 
bar an Eſtate Tail, and no Fine but a Fine with Proclamations is within that 
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Eſtate, or Feoffinent which is ſuppoſed might be for Life only, or in Tail, and the general 
4 Intendment of the Conuſance, may be qualified by an expreſs Limitation. Vide 41 
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Statute, nor can bar an Eſtate-Tail. And the Court denied a Fine to be à 
Why Fine called a Feoff. Feoffment of Record, and ſaid it was improperly ſo called, but that the Meanin 
ment of Record. was, That it had the Effects of a Feoffment to ſome Purpoſes, if he that levied 

| the Fine was ſeiſed of the Freehold at the Time of the Fine levied; .. . - - 
Fine ſur. conuſance, ke. Athly, That a Fine ſur conuſance de droit come ceo que il ad de ſoa done generally 
com# ceo, &c. implies implies a Fee-ſimple ; but it is only by Implication, and therefore there is no Re. 


a'Fee-fimple, but that ma OY | . N 
be qualified wn 2 pugnancy to limit an Eſtate for Life to the Conuſee; for the precedent Donation 


E. 3. 14. Co. Lit. . b. 3 WEE we 
Fthly, That the Suitors, who are Judges, might act by Attorney, becauſe it 
is à Part of their Service ratione tenure, and they are Judges quatenus Tenants, 
Duilibet liber hamo qui ſectam debet libere poſſit facere Attornatum ſuum ad ſectan 
ſuam pro ſe faciend. Stat. Merton. c. 10. And this is Part of his Suit. Vids 2 Inſt. 
TTT 1 5 
ö There was another Point in this Caſe, viz. Whether it appeared by the Verdict 
that the Tffue in Tail was barred of his Formedon by 21 Fac. 1. and if ſo, Whether 
Poſt 424. he had loft his Right of Entry alſo. But for the Reſolution of that, vide this Caſe, 


- 


Title Limilations. | 
Fazacharly verſus Baldo. Trin. 3 Ann. B. R. 


Ante, pl. 4 Vreie of Er- PER Holt C. J. If a Writ of Error be brought in B. R. to reverſe a Fine levied 
ror of Fine removes only in C. B. the very Record of the F me itſelf Is never removed hither, but only 
a Tranſcript. S. C. Mod. à Tranſcript of it: But if this Court adjudge it erroneous, then a Certiorari goes 
Caſes 177. Poſt. 35 2. l | SE Fine e eee, 
to the Chirographer to certify the very Fine, and when it comes up it is actually 
cancelled. | | | 


Lloyd werſus Viſcount Say and Seal. Mich. 10 Ann. B. R. 


Fine is of ae Term the M Fine was thus: Hac eſt finalis Concordia fatta in Cur. Regis apud Weſtm. 4 
Concord was made. Jie Sancti Mic baulis in tres ſeptima Anno decimo Willielmi tertii coram Thom: 
Ante 2, 209: Trevor, &c. & poſtea in Craſt. Sanfte Trinitat. 1 Annæ conceſſ. & recordat. coram 
ejuſdem Fuſticiar'; ſo that the Concord of the Fine was of one Term, and the Re- 

cor dat. of another Term following; and therefore the Queſtion was, Of which 

Term this ſhould be ſaid to be a complete Fine? Per Cur', Tis a Fine of that Term 

when the Concord was made, and of which the Writ of Covenant was returnable, 

for the Concordia facta in Curia is the complete Fine; the Conceſſit recordab is the 

Leave of the Court to inrol it. 6 Co. 68. Hob. 330. 2 Ven. i 5 
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Dominus Rex verſus Stocker. Mich. 7 Will. 3. B. R. 


8. C. 5 Mod. 137. F a- N Indictment, for that the Defendant fabricavit ſeu fabricari cauſavit a Bill 
aa ir il Ku 8 of Loading, was held naught upon Demurrer; for an Indictment ought. 
d, e e cri an pſnine, Co, 0, 1 8, zt „e ads, 4 86.276 


4 Rep. 48. a. . | COPLEY 3 
Domina Regina verſuc King. Hill. 1 Ann. B. K. 


A. "IF r | | 
For forging a Deed of J. NDICTME NT for forging quoddam ſcripium Obligatorium of J. 6. 
„ 4 N 1. Objecklon, it ſhould be Scrip/um, purporting a Writing 8 of J. §. 
2 Hawk. 237. 2 Lev. Led nowalotatur: For the fifth of Elia. c. 14. mentions falſe Deeds, as well as 


111, 221, 3 Leon. 170. falſe Writings. 
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„ Domina Regina begſus Smith. Paſ. 2 Ann. B. R. 


1. N DIC TM EN x for forging a Deed: of Aſſignment of a Leaſe, ſigned lndidment für E a 
1 with the Mark*of one Goddard, cujus tenor ſequitur, but ſets not down the Deed with the Mark of 
Mark as in the Afſignment z and this was objeded, for that without that it could J. 5: Mark r 


not be a Forgery ; ſed nan allocatur. 
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Franchiſes, Liberties, ce. 
| Domina Regina ver/us Taylor. Trin. 1 Ann. B. R. Tp 


IR. Lovell moved againſt the Keeper of thePriſon of the Gatebouſe for not re- here 44 31 Franchiſe 

turning a Habeas Corpus for bringing up Priſoners in order to be ſent to News of a Priſon th ; 
gate, the County-Gaol : Upon this Occaſion, Holt C. J. laid it down, That none a Gaol Delivery. Far. 
can claim a Priſon as a Franchiſe, unleſs they have alſo a Gaol-Delivery of Felony, 31. S. C. 


which the Dean and Chapter of Weſtminſter hath not, and therefore. ought to ſend 


a Calendar of them to Newgate, or return the Habeas Corpus to this Court, with a 


Claim of their Franchiſe; 


Ruſh verſus The Chancellor and Scholars .of Oxford. Trin. 1 Ann. 


B. R. 
M 


P. $43 


R. Cowper moved for a Prohibition to a Suit in the Vice. Chancellor's n Univerk- 
Court againſt certain Brewers, for ſelling ill Beer and falſe Meaſure, ty of Oxford. 2 Salk. 


and the particular Exceſs of Juriſdiction alledged was, the exacting juratory Cau- 45% 


tion; and he alſo infiſted, that though they have the Aſſiſe of Bread and Beer by 
Charter, yet a Power to Puniſh by Fine, and proceed according to the Civil 


Law cannot be by Charter. Holt C. J. before the 14 H. 8. the Univerſity had 


the Juriſdiction of a Leet, and "exerciſed it in the Vice;Chancellor's Court; but 
the Charter of the 14 H. 8. grants them Power of Trelpaſſes, and that over all 


Perſons whatſoever, if a Scholar be Party. Adjournatur. 
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SGaming. 
Pope verſas St. Leger. Mich. 5 W. & M. Rot. 337. 
| . T Play at Backgammon, one of the Players 


4 he was bound to play it? On this a Wager of 100 J. was laid, 
the Determination referred to the Groom Porter; and now in an Action, the Queſ- 
ton was on the Statute againſt Gaming, Whether this was within the Statute ? 
And *twas held this Wager was not prohibited by the Statute, 'for *twas not on 


Fr Fi 
Mc Conan Cot, eee "hoe -pm. ir Re of the Play, which is a collateral 


Huſſey verſus Jacob. Mich. 8 Will. 3. B. R. Comyns. 1 8. C. 


1 


Aſumpſit was brought againſt Jacob, and he pleaded the 16 Car. 2. c. 7, To 
which it was demurred : And, 1ſt, it was objected, That this amounted to the 
general Iſſue: Sed Curia contra; for where = Matter of the Plea confeſſes the 


409, 410. 


322. 


- 


P. 344 


f : | a 
lay at mon, one of the ſtirred one of his Men, Carth. 322, 5 Leger 
but did not move it from the Point; and the Queſtion was, Whether verſ. Pope. Wager con⸗- 
of 100 and cerning the right Manner 
of Playing, not within 
the Statute. 4. Mod. 1, 
5 Mod. 1, 4. 
2 Mod. 54, 179. 1 Lutw, 
484, 487. 1 
1 Lutw. 434. S. C. 
L. 143. Skin. 572. Carth 


Comb. 327. Caſes 
B. R. 81, Holt 550, 


. i i | g 2 
HE Lord Chandos loſt Money at Play to Huſſey, and gave him a Bill for it : PEE.) 65 270. 
on Jacob, who accepted it, and afterwards refuſed to pay; and now an 5 Mod. 170. Winner 
ſhall not recover on a Bill 
for Money won at Play 
againſt an Acceptor; 
otherwiſe of an Indorſee. 


Mark need not be 


Holt 330. 


ere muſt be 


* 


Sid, 394. 
N. 


Cauſe of Action, but avoids it, the 1 Ae may plead ſpecially, though he Carth. 356. S. C. Holt 


* = » % 


migh 


t 328. Caſes B. R. 96. 
Skin, 195. | 
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might have given it in Evidence; otherwiſe where the Matter of the Plea does not 
avoid but deny. 3 Cre. 85 1. Second Objection; This is out of the Statute. 
| becauſe the Nature of the Duty is altered, and a new Contract created by the 
Where Matter amounting Acceptance, which is the Ground of this Action: Sed non allocatur ; for though 
| to the General Iſſue may this is a Kind of new Contract, yet all is founded on the illegal and tortious Win. 
— IT We, ning, and only ſecures the Payment of that Money, and therefore tis within the 
pl. 4. od, 229, Statute, the Plaintiff being privy to the firſt Wrong : bur if Huſſey the Plainti 
| | had aſſigned this to a Stranger bona fide upon good Conſideration, he had 
not been within the Statute, for he was not privy to the Tort, but an honeſt 
Creditor. | | | 
VN. B. Holt C. J. put theſe Caſes; 4. loſes 100 J. to C. and A. and B. become 
bound to C. for the Money, the Bond is void as to both: I know but one Caſe 
where it ſhall not be void, which has been adjudged both on the Statute of Ga- 
ming and Uſury; if 4. wins 1001. of B. and for a Debt which A. owes C. he ap- 
ints B. to give C. a Bond, *tis good: C. is an innocent Perſon; and 'twill be 
bo the ſame Thing, if A. be bound with him e 


P. 345 Bf Anonymous. Mich. 12 Will. 3. B. R. 


Several . XI Play H. may loſe 100 J. to one, and 100 J. to another, upon Tick, be- 
1 cauſe it is a ſeveral Contract; otherwiſe if it were a joint Contract. It 
was held in the Caſe of Danvers and Thiſtleworth, That if H. loſes 2000 l. in 
ready Money, and afterwards loſes 100 J. more, for which he gives his Note, the 
rhe Note is good, but all beyond it is void; Per Holt C. J. „„ 


Dickſon verſus Pawlet. Mich. 13 Will. 3. B. R. 


FRY, 0 1. Plea, FFAH E Plaintiff brought Aſſumpſit for 401. Defendant pleaded it was for 
won at play, and at the Money won at Play, and that at the ſame Time and Sitting he loſt alſo 
ſame Sitting he loſt 661. 


„ 66 J. to J. S. Plaintiff demurred and had Judgment, for *twas the Opinion of the 
180. 3 Keb. 672. 2 Court, That loſing 106 J. to ſeveral Perſons at one Sittting, is not within the 
Vent. 175. 4 Mod. 409. Statute, unleſs they go Shares fraudulently, and join in the Stakes: For then, 
3 Lev. 118. 5 Mod. 13, as to the Chance of the Game, they are as one Perſon. 
351. Mod. Cafes 128, N. B. As Holt C. J. put this Caſe, ſuppoſe the 401. had been fairly won 
| and the 66 J. with falſe Dice, this will not avoid the 40 /. Debt, unleſs he was 
Party to the Fraud, 9 


Ac 


Tilfden verſus Palfriman. Mich. 3 Ann. B. R. 


Courſe of charging a Pri- I F one be in Cuſtod. Mar. the Way to charge him with an Action is thus, viz. 

ſoner in Cuſtody with an I In Ferm-time the Plaintiff muſt file a Bill againſt him, and deliver a Decla- 

2 * . _ ration to the Turnkey, and then he ſhall lie two Terms before he : ſhall be dif- 

33 TY : Salk, Charged, even on Common Bail; but if it be in Vacation, then the Plaintiff mult 

. go to the Marſhal's Book in the Office and make an Entry quad remaner in 
Cuſtodia ad ſectam, Sc. and this is ſufficient to charge him, provided he be 
then in actual Cuſtody; for if he be out of Gaol, then he may be arreſted. 
7 Per Cur”. 5 | 


/ 


—_— 


Giants. 


| *P. 346 
Germain & Ux. verſus Orchard. Mich. 3 W.&M. B.R. 

N Treſpaſs quoad the Vi & Armis, Non cul. was pleaded, and Iſſue was Leſſee for Years grants 
| thereon, and as to the other Part of the Treſpaſs to ſuch a Time, the Statute of the Land, Habendum for 


Limitations 3 upon which there was a Demurrer; and as to the Refidue, a Juſ- reer 
tification and Iflue on it, and a Venire to try that, and inquire of the Damages on Habendum is void. 3 D. 
the Demurrer: Accordingly there was an Inquiry of Damages as to the Iſſue, 210. P. 17. 8. C. 3 
but not upon the Demurrer; and as to that the Plaintiff entered a Non Proſ. and —_ we 1 * 1 
took Judgment for the other. The Caſe, upon the Juſtification, was found by 1935 8 
Special Verdict to be this, viz. Leſſee for 1000 Years by Deed, reciting the 

original Leaſe of the Lands, grants the ſaid Lands, together with the ſaid recited 

Leaſe to the Grantee, his Executors, Adminiſtrators and Aſſigns, and all Wri- 

tings relating to the Premiſſes, Habendum to the Grantee, his Executors, Sc. after 


the Death of the Grantor and his Wife for the Reſidue of the Term-of 1000 
Years. | : | 


Per Holt C. J. If a Termor grants the Land, the Grantee is but Tenant at Termor grants or deviſes 
Will; for it does not appear that the Grantor meant to paſs his whole 


generally, Grantee is Te- 
Intereſt, and this is enough to ſatisfy the Grant; but if a Termor deviſes the 


nant at Will, Deviſee has 
Land, all his Term paſtes ; for the Deviſee cannot be Tenant at Will, becauſe . Nn 


the Deviſor muſt die before the Deviſe can take Effect, and one cannot be Tenant 

at Will to a dead Man: Alſo he agreed the Word Leaſe would paſs the Term, 

but here tis the recited Leaſe, which can ſignify nothing but the Deed, therefore 

he held the Habendum void; aliter had it been a Grant of the Term, Habendum after 

his and his Wife's Deceaſe, for there the Habendum ſhould be rejected as repug- 

nant, and that being rejected, there would be enough in the Premiſſes to pats the 

Eſtate but here was nothing in the Premiſſes that could paſs the Term. And as 

to the Iflue on the Ys & Armis, on which nothing was Sad; he held that was 

only Form, and that not finding Damages on the Demurrer, was helped by the 

Non Proſ. entered as to them. And Judgment was given for the Plaintiff, and upon skin. 528. 
that Judgment a Writ of Error brought in thi Exchequer-Chamber, whete it | 

was reverſed; and the Court there held, That by the Grant of * the Lands in the * P. 347 
Premiſſes to the Grantee, his Executors, Adminiſtrators and Aſſigns, the whole 8 
Term of 1000 Years was transferred; and ſince by the Premiſſes the whole Term 

paſſed preſently, but by the Habendum not till after the Death of the Grantor and 

his Wife, ex conſequenti the Habendum was repugnant to the Premiſſes, and void, 


And in Trinity Term 6 W. & M. the Judgment of the Exchequer-Chamber was 


_ affirmed in the Houſe of Peers. 


N. B. In this Caſe a Difference was taken be 


tween the Opinion of a Grant 
and a Deviſe; if A. grants to B. generally, the Term is in him onl 


y at the 
Will of A. but ſuch a Deviſe paſſes the whole Term to B. elſe he would have 


nothing; for ſhould it be like a Grant at Will only, then the Will could 
not commence till the De 


ath of A. and ſo inſtanter it would be determined 
by his Deb. 4 7171... NEV 
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© Habeas Cozpus. 
Dominus Kay verſus Kendal ad Ron. Trin. 7 Will. 3. B. R. 1 Ld. 
Raym. 65. 8. C. | 


F enn Gb bt : hd 
| P ON a Habeas Corpus to the Keeper 


we F $1 nn 1 | | ( ) | £ 
of Newgate, it was returned, That Commitment for Treaſon, 
1 175 Defendants were committed by Mr. Secretary Trumball for High 
Tre 


in aiding r 2 * H, 

\ Treaſon in aiding Sir James Montgomery to ef who was committed 1. — e 
Þ the Cuſtody of a Meſſenger for Suſpicion of High Treaſon, And upon Ex- — 8 a ad 150 
| 2 4 | 


ceptions committed. 
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only, the Defendant not 


_ ga] Commitment. 
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2 * * 4. 1 88 4 ot 


Habeas Corpus. 
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1 Leo. 70, 51. Vide ceptions taken to the Return, the Court held, 1ſt, That Secretaries of State might 
1 Lill. 3. skin. 596, commit, as Conſervators of the Peace did at Common Law, and that it was inci. 
597. S. C. 5 Mod. 78. dent to the Office, as it is to the Offices of Juſtices of Peace, who are not authoriz- 


Comb. 343. | Holt 144. 9 | FP g ; 
Caſes B. R. 82, Carth, ed by any expreſs Words in their Commiſſion to that Purpoſe, but do it ratione 


Officti. Vide 1 And. 297. 2 Leon. 175. 2dly, That the Commitment of Sir 
James Montgomery to a Meſſenger, was good, and a lawful Cuſtody, for they 
would intend it only in order to carry him to Gaol. . And Holl C. J. ſaid, It 
had been held by Hale C. J. That if a Juſtice of Peace direct a Warrant to any 
particular private Perſon, he might execute it; and ſuppoſing the Commitment 
ought to have been to the County-Gaol, yet the Want of that would not make 
the Warrant void. zdly, That Sir James Mun/gemery's Treaſon ought to have 
been inſerted in the 5 with an Allegation, That Sir James did the Fact; 

becauſe the Defendants, by Breaking the Priſon, are guilty of the ſame ſpecifick 
Treaſon and Offence; and for this Cauſe they were bailed. x fi 


I EP _ * Bethell's Caſe, Trin. 7 Will. 3. B. R. 


* ; f ; : „ 
© Mod. 53 if-Cou- HE Defendant being indicted for buying and ſelling of old Money was 
mitment in Execution by fF convicted at the Old Baily, and fined 100 JI. And now on a Habeas Corpus 
98 and pen directed to the Keeper of Neugale, was returned, that he was committed by Or. 

: S der of the Court of Seſſions at the Old Baily-to his Cuſtody, tenor cujus Ordinis 
diſcharged on Habeas Cor- ſequitur in hec verba, viz. Willie!mus Bethel convictus, &c. ideo conſideratum et, 
pus, but put to his Writ That he be fined 100 J. & quod ibidem, viz. in Cuſtodia of the Keeper of Newgate 
of Error. Holt. 145. S. C. in Gaola remaneat ſub ſalva Cuſtodia quouſque finem perſolvet. 97 
Commitment ought to be. - Is $65 > Th, 8 . | h 1 
to the Sheriff. Poſt 350. It was held per Cur”, That this Commitment was naught, 1ſt, Becauſe it was 

| not to the Sheriff, who is the legal and immediate Officer to every Court of Oyer and 
Terminer. 2dly, Becauſe the Word Commiltitur is neceſſary to the Form of a le. 


199. 


Then the Queſtion was, Whether he could be diſcharged ? Et; per Cur, Be- 
fore Buſhel's Caſe no Man was ever, by Habeas Corpus without Writ of Error, 
delivered from a Commitment of a Court of Oyer and Terminer ; but this Com- 
mitment was not cauſeleſs : Where a Commitment was without Cauſe, a Priſoner 

may be delivered by Habeas Corpus; but where there appears to be good Cauſe, 

and a Defect only in the Form of Commitment, as in this Caſe, he ought not to 
And as to the other Matter, they ſaid, that though the Commitment ought in 
Strictneſs to be to the Sheriff, yet a Gaoler is a known Officer in Law, and his 
[Cuſtody is the Cuſtody of the Sheriff to many Purpoſes ; therefore let him 
bring his Writ of Error, for we will not diſcharge him on the Habeas Corpus, 


5 Bracy's Caſe. Mich. 8 W. 3. 1 Ld. Raym. 99, 153. 8. C. 


5 Mod. ER Fe | B R ACY being committed by Commiſſioners of Bankrupt brought a Habeas 
by Commiſſioners of Corpus, whereon the Commitment was returned, and this Exception taken, 
2 a me _ that it was, That be he committed to Priſon, there to remain till be conform himſelf to 
roo.” Polt, pl. 1. C Autharity : The Caſe was, That he refuſed to anſwer to ſuch Queſtions and 
Mod, Caſes 73, Comb, interrogatories as they put to him, relating to the Bankrupt's Eſtate. And the 
390. S. C. Sett. and Statute empowers the Commiſſioners to commit in that Caſe till he ſubmit himſef 
Rem. 234. Holt 94. 0 be by them examined. And the Court held the Word cenform inſtead of the 
Word /ubmit to be well enough, becauſe it was of the ſame Senſe ; but becauſe 

5 the Commiſſioners had other Authorities beſides that of examining, and it did not 
SP, 349 appear but it might require * a Submiſſion to them in other Reſpects, and for that 
all Powers given in Reſtraint of Liberty muſt be ſtrictly purſued, and in thus 
Caſe they had but a Special Authority, and muſt not exceed it, they held the 

m wiughto HW e ee boos Wing e Jae 
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Kommitment by Chief I the Chief Juſtice of tlie. King's Bench commit one to the Marſhal by hi 
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King verſits Clerk. Hill. 8 W. z. B. K. 6 


i TPON a Habeas Corpus directed to the Keeper of Newgate, to bring up the 
Body of Clerf, it was returned, That in London there are Companies, 


Freemen of thoſe Companies a 


ſome is a Commi ent by War- 
re Liverymen, and that there is a Court of Al- rant, the Officer mult retu 


; youre k $2.3. ins gf gd Wire . Le the Warrant; otherwiſe of 
dermen, and that any one An = 2 . IE * of a Dee 
omm ye Ourt © men to any proper Officer in Execution. 


L iveryman, may by Cuſtom | 
Officer of the City, and that he being before the Court of Aldermen and refuſing, Hole 430.8. C. Comb. 411. 
the Court committed him by Warrant in Writing to the Keeper of Newgate, until 3 Salk. 92. Caſes B. R. 
he ſhould declare he would conſent to take upon him the Office of Liveryman ; 113. 
and it was refolved. © Me WT 1 W | 
rf, That the Court of King's Bench takes Notice of a Liveryman, and the 
Nature of his Office, and that he, who comes into a Company, agrees to incident 
Charges and Duties; and it was admitted, a Corporation might have a Power to 
commit by Cuſtom, though not by a Charter or By-Law. | 3 
Adly, They held that they could not take Notice, that the Keeper of Newgate 
was an Officer of the City of London, and therefore it does not appear they pur- 
ſued their Authority: The Sheriff is their proper Officer, and they ſhoald commit 
to him. And Hol. C. J. ſaid, in Caſe of a Nonconformiſt coming within five 
Miles of a Town that ſends Members to Parliament; the Party was diſcharged” 
becauſe it did riot appear that London ſends Burgeſſes to Parliament, though all 
the World knows they do. 5 Med. 162. | | 
3dly, Where a Commitment is in Court to a proper Officer there preſent, there 
ij no Warrant of Commitment, and therefore he cannot return a Warrant in bec 
verba, but mult return the Truth of the whole Matter under Peril of an Action; 
but if he be committed to one, that is not an Officer, as in this Caſe, there muſt 
be a Warrant in Writing, and where there is one, it muſt be returned ; for other- 
wiſe it would be in the Power of the Gaoler to alter the Cafe of the Priſoner, and 
make it either better or worſe than it is upon the Warrant ; and if he may take 
upon him to return what he will, he makes himſelf Judge ; whereas the Court 
ought to judge, and that upon the Warrant itſelf 755 


d. - 


* Anonymous. Mich. 11 Win. 3. B. R. ad of 286 


F one in Priſon in the Counter be removed into the King's Bench by Habeas HH. ** —_— R. ſtall 
Corpus ad reſpond. and intending to go over to the Fleet, procures ſome Friend not be removed into any 
to bring a Habeas Corpus to remove him thither ; he ſhall not be removed thither other Court till he has an- 
till he has anſwered to the Cauſe here, and he ſhall not compel the Plaintiff to ſwered. 

follow after a prolling Defendant, and fo vice verſa of the Common Pleas ;. each | 

Court ſhall retain the Defendant, in which he is firſt attached, and after he has 


anfwered there, you may carry him where you will. This is fit to be the ſettled 


| Courſe, if there be any Difference between the two Courts. 


FOL ER was brought up upon a Habeas Corpus directed to the Sheriff or Habeas *I . be- 
' Gaoler ; whereupon was returned the Warrant from the Sheriff for taking cauſe directed to the Sheriff 

him, and that was upon a Writ of Excommuticato capiendo, for Subſtraction of or Gaoler in the Di:junctive. 

Tithes and other Eccleſiaſtical Duties: And Holt C. J. and the Court held, p. 2. 296 C 

rſt, That the Habeas Corpus being directed in the Bisjunctive to the Sheriff or B. K. 6. 

Gaoler was wrong, and that all the Precedents were otherwiſe. That where a Man 

is taken on a Warrant of the Sheriff, in Purſuance of a Writ to the Sheriff, the 

Habeas Corpus ought to be directed to the Sheriff, for the Party is in his Cuſtody, 

and the Writ itſelf muſt be returned. Otherwiſe it 1s, where one is conimitted to Ante 348. Vide 294. 

the Gaoler immediarely, as in Caſes criminal. Wh 

. 2dly, The Writ of Excommunicato capiendo itſelf ought to be returned; and it 


Dom: Rex verſus Fowler. Trin. 12 Will. 3 B. R. 8 1 Ld, Ram. 586. 


S AT to return the Warrant, becauſe the Warrant may be wrong when 


© Writ is right; and though the Warrant may be wrong, yet if the Writ is 
| 31 right, 


BEEN" 
5 Mod. 319. Where there 


S. C. 3 D. 293. p. 4. 295 
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right, the Party is rightfully in Cuſtody of the Sheriff. And for theſe Reaſon, 
the Writ was quaſhed. 8 5 . 


Azonymous. Trin. 12 Will. 3. B. R. 


Alas Habe Ca grant - A Habeas Corpus. went to the Stannary Court, to which an inſufficient Return 
Aas infulicien Return. N Was made, and therefore diſallowed : Ez per Cur. The Warden of the 
olt 334. 8. C. Stannaries thuſt be amerced, and you may go to the Coroners and get it affeered. 
22 + | ind eſtreat it, (you know my Lord Batb's Amerciament is 3.) and an Alias 
I Habeas Corpus muſt go for the Inſufficiency of the Return of the * firſt, and upon 
chat the Body and the Cauſe muſt be removed up: If another Excuſe be returned, 

we will grant an Attachment. | TD 


| Yoxley's Caſe. Pal, 1 Ann. B. R. 
(9) 


Commi:ment on 35 El e. 2. { NN E-Yoxley was committed by the Earl of Nottingham, till he ſhould be 
"ill delivered by due Courſe delivered by due Courſe of Law, for refuſing to be ex:mined, and anſwer 
of Law, ill, Nod. Caſes 75. whether Jeſuit or not, according to the 35th of Eliz. c. 2. which impowers the 
rag th Ft * 5 Comb. Juſtices to examine and commit him if he refuſe to anſwer ſuch Queſtions; and 
or ono" the Court held the Commitment naught, becauſe the Statute was not purſued ; 
and thit this was a Kind of Conviction or Judgment to be founded upon the 
Statutc. The Court held further that they had a Power to examine, and he being 
examined, made anſwer, No Jeſuit ; and was diſcharged. 


. Keach's Cafe. | Trin. 1 Ann. B. R. 


Habeas Corpus iſſued to remove H. from the Priſon of the Admiralty where 
he lay in Execution upon a Sentence, to anſwer an Action to be brought 

gairiſt him here. Upon the Return, twas moved that the Defendant might be 
conimitted here, for that there was no other Way to ſue him; for he was not 
chargeable in the Priſon of the Admiralty, and there ought not to be a Failure of 
Juſtice. Holt Chief Juſtice ſaid, This was new: That though the Proceeding of 
the Admiralty was by the Civil Law, yet it was ſupported by the Cuſtom of the 
Realm, and this Court muft not elude their Proceſs. He inquired as to the Action, 
and thinking it only a Pretence, ſaid, there being no Action pending here, conſe- 


(10) | 
H. committed by the Admi- 
ralty in Execution, not re- 

moveable into B. R. toan- 
ſwer an Action to be brought 
there, Holt 335. S. C. 


quently they ought not to commit him, and the Plaintiff could not declare againſt 
him till in Cuſtody; otherwiſe if an Action had been depending. The Defendant 
was temanded. Ex Motione Salkeld. ES | 


'Hollingſhead's Cafe. Hill. 1 Ann. B. R. 2 Ld. Raym. 851. S. C. 

Can} 5 | | 5 

Ante pl. 3. Commitment FFOLLINGSHEAD was brought up on Habeas Corpus, on which was re- 
by 1 - _ turned a Warrant of Commitment by Commiſſioners of Bankrupt, for re- 
bo due Courſe of Lan, fuſing to be examined by them, and the Concluſion of the Warrant of Commit. 

y due Courle of Law, * V's © Pony was hep” | RS. K 

ill. ment was, — Or otherwiſe diſcharged by due Courſe of Law : And this was held 
- naught ; for the Words of the Statute are, He ſhall be committed till he ſubmit 
_ himſelf to be examined by the Commiſſioners. ©, 


TF.262 
n * off 12 M 7F᷑ᷓ 
| Haþges Corpus after inter- 
locutory DES and 
then Defendant died. Pro- 
cedendo awarded. 


Anonymous. Hill. 1 Ann. B. R. | 
A PT E R an interlocutory, and before final Judgment in an inferior Court, 


N a Habeas Corpus cum cauſa was brought: Before the Return of the Writ, 
e Defendant died, and a Procedendo was awarded; becauſe by the 8 & g M, 3. 
c. II. the Plaintiff may have a Scire Facias againſt the Executors, and proceed to 

Fu 0 It, which he cannot have in another Court, 'and by this Means he would 
be deprived*of the Effect of his Judgment, which would be unreaſonable. 


N | Fazacherly 
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Fazacharly verſus Baldo. Trin. 3 Ann. B. R. 
| 0 HA £15141 Ts We 0 T Nee Inn | 12 
Na Habeas Corpus to the Sheriffs of London, they returned an Action on a 6 Mod. * : e 
By-Law with Penalty for not weighing at the City- Beum: Parker and Ayr 8 awarded after filing 
moved the Return might be filed, for otherwiſe the Party could have no Remedy — 2 oy _ _ 
if the Return was falſe; and that there was no Inconvenience on the other Side; 1 Keb. 46. Holt 322. 
for the Record might be taken off the File at any Time the fame Term. 1 Noll. 335. S8. C. 
Rep. 85. At leaſt a Procedendo might be awarded. f 1 Lev. g. x Kab. 133, 170. 
FF oronboDty env bode hd ils to 9b03D oy <3, 
1ſt, If a Record be filed here, it can never be ſent down or remanded, either 
in the Term it is filed, or any other, and that is plain by the Act of 6 H. 8. c. 6. 
which enables this Court to do it in caſe of Felony, which otherwiſe they could 
not have done. TCVVVCVVVC eInk | _ 
2dly, The Record itſelf is never removed by a Habeas Corpus, as it is on a Record not removed by 
Certiorari, but remains'/below, and the Return is only an Account or Hiſtory of Habeas Corpus. Skin. 245. 
their Proceedings ſtated and ſent up to the ſuperior Court to judge and determine 8 
the Matter there; therefore if a Cauſe be removed hither by Habeas Corpus, the 


f 5 y 
Plaintiff here muſt begin de neovo, and declare againſt the Defendant as in Cuſtod. 


Mar. : 
zaͤly, The Habeas Corpus ſuſpends the Power of the Court below, fo that if 
they proceed, the Proceeding would be void & coram non judice. 1 85 

athly, J hat the Return in this Caſe may be filed, becauſe the very Record 
below is not returned, and therefore will not be thereby filed; of conſequence a 
Procedendo may be becauſe it will not ſend out any Record filed in this 
Court, but takes off the Suſpenſion they were under by the Habeas Corpus. Ac- 
cordingly the Writ was filed, and afterwards a Procedendo awarded. 


- Frenck's Cab. Mt. 3 Amy. BM. 2 273 


= | : a Fe 35 (14) 
H E Defendant-was out on Bail in an Action in B. R. and was taken on an Cro. El. 389. Dyer 197, 
Laer r re den de nb roy een EA Rs 
and prayed he might be committed to the Marſhal in Diſcharge of his Bail ; and Ae * for H. in 
notwithſtanding great Oppoſition was made by the Attorney General, he was Cuſtody at che Suit of the 
turned over, becauſe the Action here was precedent to the Queen's Extent, Crown. Poſt. 354 


And fo it was done is the Caſe of Saiith, Mich g. Aube. And i 
B. R. this Note is in the M S. Rep. of | Judge Blencowe, 


* 


n Denn's'Caſe, Mich. 1e Anne, 3 


Domina Negina verſus Layton. Paſch. 4 Ann. E. R. 


a Gf 12 1 by 
| TPON the Return of a Habeas Corpus it appeared, That Layton was con- 22 "A F ine upon 
LJ vitted by Sir Owen Buckingham, Lord Mayor of Londen, upon View by Conviction of Forcible Pe- 
Virtue of the 15 K. 2. c. 2. for a Forcible. Detainer of the Priſon of the-Fleet, _ 28 4 e 
and that he was committed until delivered by due Courſe of Law, Et quouſgue ä 
he paid the Fine of 100 J. ſet upon him: Sir James Maxtague took Exceptions, 
and objected, 1ſt, That it did not appear that the Mayor was a Juſtice; Sed nou 


allocatur ,, for the 8 H. 6. gives the ſame Power to Mayors, Sc. . Secondly, 
That the Complaint was of a Forcible Entry and Detainer, and here is no For- 
cible Entry et all; and a Man's Houſe is his Caſtle, which it is lawfut for him 
to defend with Force. Curia adviſare vuli. At another Day it was: farther ob- 
jected, That the Fine was ſet at another Time; but the Court held: that might 
e ſet after the Conviction, as in Lembard's Eirenarchu. Farther it was objefted; 
That is ſhould appear by the Conviction, that the Defendant had not been 
Years in Poſſeſſion + 


— 
— upon the 8 H. 6, 9. But per Cur. Fhat comas in by 

roviſo, and he that would have the Benefit of it, muſt plead lus Poſſaſſion. 
Vid: 2 Cro. 199. and Statute 31 El. c. 11. Alſo 


20s 199-499 eee ae . e Bail fo 
re . 18 C | : n e bh , or As ; K 
held, That though the Conviction ye: _—_y aſs 


| jon was only of Forci iner non Vie 
* was traverſable upon the 8 H. 6, 9. by him that 1 bee * _ 
: | Taue = 
I 


* — 
G o 
. > 
- a 
” 5 —— - 2 —— - — 
> — 2 5 — 1 
- 1 — * r ä — 3 — — — . - > = * 
—— PI I tte Ones CERA CIR ER Er Sg — = ——— —— 
— — RR e — = ey — — — — 2 
— Ss SE os gt a Ab Gn OE OS — — — — he — — — — 2 2 4 "© 
A n — — — 4 - — — 7 2 8 
— —— — — wal — — — — 
| d j . — — 2s — — — —— — —— a _— 
. 0 — — — - ö 7 
— 2 =__ — - renee _ : > 
ONION —— — — —— — 8 - 1 ns Yrs 


1 — — 
4 — ve _ "4 — — 
1 — 2 <-> — — J 1, —- 7 — n 
* —— - — > I a wy C—— "=" Am. 
— — . a 
— . — — om. . . ˙ů. . ⁰ ˙» ˙ TS em Y 
* 


— 
- 
— — — — CUP ICICI — 8 8 EIY Tt 1 1 Fr Py WY * * ” W r Sy * 4 8 ok. 
N Fel . 1 PE * 5 
* o 4 wa Qi 20d 1 Iv Ty „ at-4) 25.44.00 ago + A RI 8% I „24 3 ww its ä 4 rg — 2 we 4 1 4 * nn. 
1 . * - yp 2 A 
4 8 
; , : . 
4 - ” — +. x 
"= * ö 1 { ; 198 
* p * 
— DI 1 2 9 4 'S 4 
25 N —_— x ** — > 
_—— - FY 1 * " RIS F3- WET W thats * 


Poſſeſſion, as well as upon a Finding by Inquiſition, and that becauſe the Part 
is to be impriſoned. © aon 
| | AA an g niir oben why Visana“! 
0 3 verſirs Thomaſon, Mich. 4 Ann, B. R. 
4 nom BA nas bc c ene bo ene 963 01 mand uss 
IHE Defendant, pending an Action againſt him in B. N. was taken upon 4 
1 Warrant in a criminal Matter, and committed to the Compter, and after. 
Wards was there charged with an Extent for the Queen. And he was brought 
up by Habeas Corpus at the Suit of the Plaintiff in the Action, in Order to be 
declared againſt, in Cuſtody of the Marſhal, and Mr. Attorney General oppoſed 
it, becauſe the Cuſtody of the Marſhal was precarious, and he would let him 
_ eſcape as he did French; and this Caſe differed from that, becauſe by the late 
Ante 353. Act of Parliament, the Plaintiff might declare againſt him in Cuſtodia Vicecomitis, 
whereas the Bail had been without Remedy, if French had not been committed; 
and as to the Defendant's being arreſted on Criminal Proceſs, that was nothing; 
for though one ſo arreſted cannot be charged at the Suit of a Subject in any 
Action, without Leave of the Court, yet the Queen may charge him: And the 
Defendant was reman del. 592 011 gt 


N 


; MARS) ot 26 ie Anonymous, Mich. 4 Ann. B. K. 
. 7 3 | 3 
Habeas Corpus lies not o FAB E A Corpus ad reſpond. was granted to the County Palatine of Cheſter, 
County Palatine, and afterwards ſuperſeded upon the Motion of Mr. Cbeſbire, who cited two 
E Preeedents. | 0016390 Lo 7 ; 121 (ks 11-1993 of Shade | 
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> Snib&Uzr verſus Angel. Trin: 1 Ann. B. R. Iatr. Paſch. 13 Will. 
ate A409 ns ng 45 fl er a Not. 3258. 2 L Nm 8. S. 


—4 25 ir 0 g. IAU Gals ene 
Far. 40. S. C. Heir cannot \ EBT againſt an Heir upon the Obligation of his Anceſtor ; the Defendant 
plèad a Term for Years raiſ- not denying the Action or Obligation pleads, That his Anceſtor was ſeiſed 


eq by his Anceſtor in Delay in Fee of three Fourth Parts of ſuch and ſuch Tenements, arid that 1697 he 
pede” # py n co. demiſed the ſame for Five hundred Years to A. who entered, and that the ſaid 
3 Salk. 157, 178, Kc. Reverſion deſcended, & riens ultra; and that at the Time of the Action brought 
| he had no Tenements in Fee-ſimple by Diſcent preterquam the ſaid Reverſion; 
and that afterwards there was a Bill in Chancery exhibited againſt him by the 
3 Anceſtor's Wife for Dowet; and a Decree obtained againſt him for the third 
RT Part of thoſe three Fourths for the Wife's Life. Et hoc, &c. unde petit judicium 
ee one = ft ipſe de debito predift præterquam in the Reverſion after the Leaſe, and the Eſtate 
in Dower when they reſpectively happen, virtute ſcripts obligatori predif® onerart 
| debeat, &c. To this there was an idle Replication,. a. Rejoinder and a De- 

rn GHD6G DS HED OTH Err WE Ty : 
It was not queſtioned but Judgment ought to be given for the Plaintiff; the 

| Doubt was, whether General or Special. Y 
2 Rol. Abr. 77. Et per Cur. A general Judgment ought to be given: And, iſt, Holt C. J. 
faid, It had been a Doubt whether the Heir could plead a Term for Years in 
Delay of preſent Execution; and though there were ſome Precedents to that 
Purpoſe; yet he was of Opinion the Heir conld not plead a Term in Delay, but 
ought to confeſs Aſſets; for the Reverſion is Aſſets, and the Common Law had 
no Regard to a Term for Tears. 2 If. 321. 43 E. 3, 9. Br. Aﬀets 9. And 
there is no Miſchief in this; for though in Conſequence a Levari Facias may go, 
yet the Leſſee may maintain himſelf againſt an Ejectment by Virtue of his Leaſe. 
Hide Ly. 446 El, 3.ũ⸗79õn5 „„ 
General Judgment for his 2dly; As to the Decree in Chancery, he held it plain, That there was no 
falſe les. Eſtate or Intereſt. veſted in the Wife by that, ſo that the Plea in this Reſpect 13 
naught, and moſt ax ly falſe : Upon which Reafon a general Judgment was 
en; 


9 — 
a - gp 


Scavengers are to be paid by the Pariſhioners ; and the Queſtion was, Whether Holt 256. 
Houſholders, who are bound to repair che Pavements /before.their-own Doors at . 
their gyn Caſts by the 8th Glauſe, are bound to.contribate'to the Payment af the 
Scavengers Rates And the Court held they were; for that at indefinite Propo- 

Grion js Univerlal, /and they aze Pariſhioners : And as for paving before their own 


Doors, they have the principal partes it; ſo that is no Reaſon to excuſe them 
from other Parochial Duties. 
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Denham verſus Stephenſon, "Mich 3 Ann. B. R. I 


SO#15W, 7 78117 f 46at I 


| LAINTIEF braught Debt on a Bond as Adainiftrigor, 3 Vide ante A, 1 241; 
dant, as Heir of his -Aneeftor ; and upon Demurrer one1QtyeAtion was, Where Defendant is ſued as 
That he dick nat ſhew, .coment Geer, Ee. ind ab. 343% was cited.- Es per Car. Heir, the Declaration need 


ſhew coment Heir 
Where H. "oe as Heir; he: muſt few his Pedigree, S coment bares, For- ical in _ : 
his proper Knowledge; but where one is ſüed as Heir, heoncet not; for the — in a Suit by him. 


0 D. 8 . .. 
Plaintiff is a Stranger, amd it-would:be:hard to compel him to ſet forth another's S. C, 10 0 * 


Pedigree. For the principal Point in this Caſe, vide Title W Pag. 40. 
pl. 10, | 
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10 oy 57 * Herlo Uri ri 12 * 27 if * A P. 335 
Auſtin 5005 ad al. $ W.&M. B. R. 


r a'Cow ; the Defendant ſhewed that J. S. was MUD of, Where it may he ſeized and 


&c. and died, and that he ſeized the Cow as Heriot- Service, and does . 4 3 97. 
not ſhew that he ſeized it within the Manor. E. per Cur. H. may ſeize either ow. 31. 2 Leon. 8. 


Dr. & Stud. 9, 76. 1 Sid. 
for Heriot C k or Service, an o ern but one cannot diſtrain for them out of 437. 9. 76. 1 


IN * 295. 1 Mod, 
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Dominus Rex: ne The 0 Inhabitants of the ran f wenge. 


fg 


1 


TY the 2d of W. 2 4 ca. 6. a. 8. The 8 Stivets are 5 Mod. my * Conftrudtion 


f2 W. & M. Stat. 2. c. 6. 
to be [repaired by the Inhabitants of the ſaitl Streets, and by /e##. g. the 8 n 


* Domina Regina vorſ Kime, pal. 2 Ann. B. R. 214 Raym. 8 58. * P. 357 


8 e 


Jpeg MENT 8 abt avec has the Rep air: wing High 4 as . If Juſtices 129, H. to 
C 


to the Statute, ſnewing that ſix Days inter ſuch a Time and a Time wert work on the Highways fix 


appointed by the Juſtices, and Defendant did not come upon any of the ſix Days; Pe between ſuch a Day 
this Indictment was held "naught, for the particular Days ought to be ſet forth. . 
The Juſtices muſt not appoint ſix Days generally between ſuch a Time and ſuch 


Cine, but,muſt be partigylar,z and fince;the Appointment was ad þ in this - 


aſe, the Pay was not bound to come at all. 


We Regina 7 Watts. Trin. 2 7 8 B. R. 2 = Reym. . ON 
7 9664S 8. C. Entries "1 RB | | 
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NDICTME NT e not pads e e ee the n asg 6: hte 
ruinous and like to fall dawn, hich the Defendant. occupied 92 25 ought do Houſe on the 1 B -M 


repair ratione tenure. ſur. The Defendant pieaded Not Gully, and che Jury, ve fit . te fall 
found a Special Verdi, viz. That — occupied, but was anly Tcnant 


againſt Tenant at 5 


at 
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Warron verſus Matthews. Hill. 2 Ann. B. R. 


r re 


— « — — 3340 —_—_ 
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Mos. Caſes es 8. C. N E claimed ſolam Piſcariam in the River Ex, by a Grant from the Crown. 

Subject has a Right to fiſh Et per Holt C. J. The Subject has a Right to fiſh in all navigable River; 

mo rn 3. he has to fiſh in the Sea; and a Qu Warranto ought to be brought to try the 
avies 57. Plowd. 315. ; : 17 is Grant. BY | 

> Co. 3 Salk. 637. Title of this Grantee, and. the N N of his G1 Thy an | 


F CHEE LMI ZN 


„ p. 228 Domina Regina ger fat The Dutchels of Eugklygh $581.) Paſ. 3 Ann. 
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JJV — 85 c 
Manor held by Service of A T a Trial at Bar upon an Information for ſuffering a common Bridge to be 
repairing a certain Bridge. ruinous, which the Defendants by Tenure were obliged to repair, it was 


tis liabl f it 
G 5 oe & 1 N 1 reſolved, 1ſt, That if a Manor be held by the Service or Tenure of repairing a 


54» $5, 91, 98. 6 Mod. common Bridge or Highway, and that Manor afterwards comes to be divided 
150, S. C. 307, 255, 191. into ſeveral Hands; every one of theſe Alienees being Tenants of any Parcel, 
3 Salk, 77, 281. Holt 128. either of the Demeſnes or Services, ſhall be liable to the whole Charge, and are 
| contributary among themſelves. - And though the Lord of the Manor might 

upon the ſeveral Alienations, agree to diſcharge thoſe that purchaſed of him, of 

ſuch Repairs ; yet that ſhall not alter the: Remedy for the Publick, but only bind 

the Lord and thoſe that claim under him: As the, whole Manor, and every Part 

of it in the Poſſeſſion of one Tenant, was once chargeable with the Reparation, 

ſo'it ſhall remain, notwithſtanding any Act of the Proprietor”: It ſhall not be in 

his Power to apportion the Charge whereby the Remedy for publick Benefit 

ſhould be made more difficult, or by Alienations to Perſons unable, to render it, 

in reſpect of the Parts wich ſhould come into ſuch Hands, quite fruſtrate. 

And the Charge continues, 2dly, That though a Manor ſubject to ſuch Charge, 'cbmes into the Hands of the 
though it comes to the Crown, yet the Duty upon it continues, and any Perſon. claiming afterwards, 


* | under the Crown, the whole Manor, or any Part of it, ſhall: be liable to an In- 
dictment or Information for want of due Repair. 
27 * Domina Regina verſus Inhabitants of Cluworth. Paſ. 3 Ann. B. R. 
66 e „ een bf nn nne n Eins 
Where [nhabitants ſubmit to HE Defendants were indicted for, not repairing a common Footway, and 
a Fine, they mult alſo repair confeſſed it, and ſubmitted to a Fine. Et per Cur, The Matter is not at 


the Way. 6 Mod. 163. 8. an End by the Defendants being fined, but Writs of Di/ ringas ſhall he awarded in 
S. Holt, 239. inſinitum, till we are certified that the Way is repaired; but the Defendants ere 
not bound to put it in better Condition than has been Time out of Mind, but as 

it has been uſually at the beſt. fly 10 14 ff bod an indict 

= | &- ; $43.4 1 = Tein; 1 .3 


Domina Regina 'ver/#s Inhabitants Com! W ts! Mich. 3 Ann. 
| | B. bn or ante wot ee 
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County liable K repair a NFORMATI ON again? the County for not repairing: Laycock Bridge; 
Bridge, unleſs they can they pleaded, That the Village of Laycork ought! to repair it; and it was 
charge a 1 2 proved in Evidence, that the Juſtices of the Seſſions had made an Order upon the 
101, 25, 30%, Ante 358. Village to repair it; but the Court held that was no Evidence, for the Juſtices 
3 Salk. 551. Hole 339. might indict for the Neglect, but could not make an Order; and the County is 
lluable, unleſs they can find a particular Perſon to charge. Northey Attorney Ge- 

| neral cited a Caſe, wherein it was adjudged, That if a private Perſon _ 

1. 1 SR, Tidge; 
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Bridge, which afterwards becomes a phblick Convenience,” the County is bound 
| to repair iti n n mt oven on ae ont : s to oft wnlgormet 
hd 1 1 * 1 12119 . Ve, m. 9b Uvods eew 1 tug) d cup tg) 188 
| enae for the Trial. © is. ei ; of. j J 
einen alk Log , 15 
County or any Vill thereof, 2s the Auproey General pleaſes, per Judge Bleacowe's, MS. Rees. 
3 8 ö Ha * 8. 083%] A 
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JNDICTM 705 found before Juſtices of Peace at the Seſſions, for not, re-, 6 Mod. 255. 8. C. by the 

I pairing occidenialem partem communis pontis pedalis continent. dimid,, pontis in Name of ——$aintiff, 
communi ſemita ; Judgment for the Queen, and Error brought: It was gpjected, Palm. 389. 2 Keb. 178, 
Tharthe 22 H. 8. by which Juſtices of Peace have their Juriſdiction of Nuſances 1 Vent. 208. Ame 12. 

in Bridges, extends 750 to Bridges in the common Highway. 2 [»f. 701. Vide ** 9. x 

Weſt's Pref. 119, 156. 2dly, It ought to ſhew, the, Quantity, | viz. ,ſo;many 

Feet in Length, and ſo many in Breadth. It was anſwered, That: e be 

communis firata, hich is not the King's Highway, and ꝓet the Juſtices hae 

Power over Nuſances in that Caſe, not by Virtue of the 22 H. 8. but uy the 1 E. 3. 

which gives Power of all Nuſances. The Court doubted as to the firſt Exception, pons pedalis, quid, 2 Roll 

: ebe ee enen | - —_— „ quid, 2 Roll. 
over-ruled the ſecond, it being ſaid dimidium, but held. that. Paus pedalis did not 81. : 


ſignify a Foot-bridge, but a Bridge a Foot long; and fo reverſed the Judgment, 
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being Pedalis for Pedeſtris. 
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571 £04 Houſe and Building. ** 1 8 yo F. 360 2 
Tenant verſus Goldwin. Mich. 3 Ann. B. R. 2 Ld. Raym. 109 « 
Ons if] v8) C ie wn t DI b Lal Eid: 20 


6 Mod. 313, 116, 19. 


„ I 2 5 5 . 25 V . » „ , 
Plaintiff to ſhe a Title where the Defendant is liable of common Right: Thus ; Lev. 148. 2 Vent Ts, 


it is not requiſite in an Aſſize for a Rent Service, or for Common Appurtenant to &c. 3 Keb. 529. 


tenetur. Aliler of a Wood and Fence. . Mo. 374. 11 Co. 82.6. 2 Jaſt. 403. 32 15b 364.055 4% 
kez. 153. 0. E. N. B. 125. So if H. has a Houſe near another's, Which he will i 
not repair, a Writ de domo reparanda lies, ade quod reparare dabei. Note; 

N. B. 127. c. d. Reg. 183. b. * P. 361 


Pea, and gave Judgment for the Plaintiff : He did not approve of the 78 in 
elw. 
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Nat. Brev. 127. 9 Co. 
Alered's Caſe. Poph. 

170. Hutt. 136, 1 Sid. 
167. 2 Keb. 825. Mod. 
Caſes 22, 245, 314. 
Bulſt. * [OR 151. 
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P. 362 


2 of Peate may by 
Eliz. c. 4. increaſe the 
mber of Workhouſes, 

if neceſſary, but it muſt be 

at the Charge of the whole 

County. Vide ante 359. 


pl. 9. _— 340 8. O. 


4 


. ©. 4. continued by 
3 Car. 1. a 


14 


. p. 363 
Juſtices cannot delegate 
— 


oi. of Ground, Which lay next the old Privy before, i 


on the Hundred for carrying on and completi 


: The 


4 enen 


O. J. The Tar cannot be 


anf 
in this Caſe; therefore a Majority cannot bind Js Reſt, but all muſt a 
which Powell and * Gould, 


i mega 
Kelxw.;ig8. B. and thought the Wiip in F. N. 3 a B. 129.4: . 
particular Cuſtom of Places: The Reaſon he gave for his Judgment in the prin; 
cipal Caſe 8 becauſe it was the Defendant's Wall and the Defendant? s Filth, and he 
was bound of comtnon Right ee Wall ſo as his Filth might. not damnity 
his Neg oe ; And that it Was à Treſpals on his 1 . . if his Beaſts 
ſhould 0 , or one ſhould make a great on. the Border of his Ground, a 
rt hull te and roll 1 down r oport Neger That the Caſe mie ider 
ſlibly be ſuch, that the Defendant might not be bound to repair; as if the 
Plat intiff made a new Cellar under the Defendant's old Privy, or in a vacant Piece 
n ſuch Caſe the Plaintiff muſt 
= mſelf: But that cannot — e = 55 e n he could not be 
bound 6 repair; and upon the Words debet repar e mu juitted upon 
d Friel "Yi LG de Yale if A. has two 'Houſes; | and 9 e of Office 


ne is contiguous to the Cellar of the other, but Aeferided by a Wall, and 
be 8 this Houtc 


ne with the Ho {ſe of Office, the Vendee muſt repair the 

3:10 85 ps this and ſells the other, he himſelf muſt repair the Wall of 
85 due ; for he whoſe Dirt i it is ae We it that it 24 not I 
e . BOW. pro 00 a 


NO N 
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, * Houſe of Coprection, 
The Caſe of The Hundred of Blackheath. Paſch. 1 Ann. B. R. 
„ 
HERE being a mighty Trice of People! in the Hundred of Blackbeath 
[ by Reaſon men del. it was thought neceſſary to erect a new Houſe of Cor 
ion within that Hundred, to reſtrain and employ idle People and Vagabond; 
For this End a Petition was preſented to the Juſtices in their Quarter- Seſſions for 
ſuch a Workhoule; and it was ordered by the Court, that the Juſtices of the Precinct, 
or any two of them; ſhould cauſe ſuch” þ Houſe to be built, and ſhould aſſeſs a T ax 
ing the faid Work. Upon this a 
Queſtion aroſe, Whetherthe Juſtices « could cauſe aHouſe of Correction to be erected 
in a'County which had one already? It was objected, That this Power of the 
LJuſtices Was by the 39 Eliz. cap. 4. which Statute is expired. But per Holt C.]. 
Elis. is continued by 3 Car. 1. and all Acts continued by 3 Car. 1. are 
lkewtſe continued till it be otherwiſe ordained; and this ſtands upon the fame 
Foot With the 43 Eliz. which is no otherwiſe <ontinbed; and the Juſtices t therefore 
may increaſe the Number of Workhouſes for the County, if there be Occaſion. 
A ſecond Queſtion aroſe, Whether the Juſtices eould raiſe the Tax out of the 
Roms Hundred only where the Houſe 'of Corredtion was to be built? Broderick 
they! might, becauſe it was for their ticular Convenience, and would 
eater Charge in removing V agrants-to remoter Places, and that the 
Hundred it 1s Reſpect _— charge 6 themfelyes at Common Law : Sed per Holt 
iſed upon any particular Precinet or Hundred, but 
muſt be a general Tax upon the whale County; becauſe the Houſe of Correction 
muſt be for the whole County, and cannot be erected for a particular Precind, 
unleſs in'Borou 3 and Corporations ; and he held that this could not be done 
by any 2 at Common Law, becauſe it was no Charge at Common La : 
Where the Common Law creates a Charge 14 any Frecinct, as to re 
Bridges, Ways, Ohurches, &c. che Common Law gibes them the Met 
wering that Charge; otherwiſe where no Charge is by Law laid upon a 
pes 


Juſtices, agreed. y, The whole Court 
That- Seflions-could-not: delegate their Authority — particular uſtices of Peace, 


r invelt them wich a judicial Power in the. Marc, bike + ma) by cover a Natter to 
0 inquire after, PUT 
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Jeofails, 
Brook verſus Ellis. Paſ. 5W.&M. B. R. 


3 
Inſufficient Return of De- 


the Writ was to the Sheriff to inquire of Waſting by both; the Sheriff vaſtavit aided by Verdict. 


returned a Devaſtavit as to A. but ſaid nothing as to B. This bein 
d for Error, after Judgment upon a Verdict, was held to be aided by the 
Verdict, being but an inſuffieient Return, or a Miſreturn by Reaſon of the Omiſſion; 
otherwiſe; if no Return at all. Vide 3 Cro. 587. 3 Co. 81. Ney 72. Cro. Car. 


293, 312 


Porne verſus Caſhford. Pal. 9 Will. 3. B. R. 
N S. C. Comyns 44. 8. C. 


[ 75 ON a Devaftavit ſaggeſted againſt both Executors, viz. A. and B. 
gne 


1 Ld. Raym. 266. 


r E Phintiff declared, That he was poſſeſſed of the Greyhound Inn, Sc. 


| by Leaſe thereof for a Term of Years, and that he and all thoſe whoſe 


Eſtate he had, babuerunt & babere debuerunt & conſueverunt viam ad Ecclefiam, &c. 


and the Defendant obſtructedt it. After a Verdict for the Plaintiff, the Judgment 
was arreſted for this Reaſon, that Leſſee for Years, has no Body's Eſtate but his 
own, and therefore he cannot lay a Que Eſtate, and the Title is impoſſible z; but 


babere debuit without a Que Eftate had been well enough: Adjudged 3 Keb. 528, 
1 Ven. 13. 1 Sid. 297. | | 


Clerk verſus Martin. Paſ. 1 Ann B. R. Pide this Caſe Title Bills 


of Exchange, Pag. 129. Pla. 12. 


ET Nola the Diverſity there taken, That after Verdict it may be intended that 


— no Damages were given for Matter inſenſible; but it cannot be ſo intended 
for Matter ſenſible, but inſufficient in Law. 


Courtney verſus Strong. Mich. 4 Ann. B. R. 
8. C. 


2 Ld. Raym. 1217. 
IN Aſumpfit, the Plaintiff James Courtney declared, That in Conſideration that 


occuparet quoddam Meſuag. & vigint. Acras Terre onerat cum redditu 201. nuper 
conceſſum cuidam Johanni Courtney liber & immun. ab omni moleſtatione prefat. 


Jacobi Courtney ratione reddit. predif?. the Defendant promiſed. Non Aſumpfit was 


pleaded, and a Verdict for the Plaintiff. But Judgment was arreſted on the 
Motion of Mr. Eyre, for that the Rent-charge was granted to Jobn Courtney, and not 


to the Plaintiff; and there was no Room to imagine an Aſſignment, or that the 
Rent did not continue in Jobn. So then the Defe 
for not doing that which he had no Right to do, which is nudum patTum, and no 
Conſideration : It was urged by Mr. Squibb for the Plaintiff, that being after 
Verdict the Court muſt intend a Conſideration, and that there was an Aſſignment. 
Curia contra. Here was a Promiſe, though not a legal Promiſe, and ſuch as could 
bind; and if that Promiſe, Which is laid was fully proved, the Jury might 
well find the Verdict, Et per Powell, They could not but find it. | 


Crouther verſus Oldfeild. Hill. 4 Ann. B. R. 
T H E Plaintiff declared quod cum feiſitus fuiſſet de uno Meſſuagio kg decem 
1 acris terre in N. parcell. Manerii de M. ac tent. per copiam rotulor. Cur, Manerii 

cuſtumarins in feodo ſimplici ſecund. conſuetudinem Manerii; cumque 
pſe præfat. quer. habeat & habere debeat, ihſeque & omnes tenentes ruſtumarii Ma- 
deri prædict. per conſuetud. infra Maner. 7 tempore rujus, c. Habuer. & babere 

| | 3 | debue- 


2 Ld. Raym. 1225, 


1 Lev. 142. 1 Mod. 4, 
&c. 1 Lut. 899, 3 Cro. 
219. 1 Jon. 319. 
Skin. 571. 8. Go 


2 
Termor for Years cannot 
declare on a Que Eſtate. 
1 Saund. 112. 2 Salk, 
562. 2 Keb. 87. 96. 
1 Mod. 231. 2 Mod. 
243. 1 Lev. 190. 3 
Lev. 19. Raym. 389. 
Nelſon's Lutw. 29. 


E 


LES, | 
Aſſumpſit after Verdict, 
4 he had agreed with the Defendant at his Requeſt, that the Defendant quiere 1 


udgment arreſted, be- 
cauſe Nudum pactum. 


Ante 129. 6 Mod. 265, 


ndant was to pay the Plaintiff 


| 1 
Copyhold Eſtate laid with- 
out ſaying, ad voluntar. 
Domini, and held well 
after Verdict, becauſe the 
Lands alledged to be Par- 
eel of the Manor. 


— 


bs Jeofails. 


* nnny, 


debuerunt & conſueverunt communiam Paſture in quodam loco vocat. Maimles Mic 
parcell. dicti Manerii pro omribus averiis communicalibus ſuper temementa ſua cuſtumaria 


levan. & cuban. tanquam ad ten-menta ſua predict. ſpectan. & periinen, predig 


3 


tamen defendens to deprive him of his ſaid“ Common, had incloſed, per quod, 6: 


Upon Not Guilty pleaded, the Plaintiff had a Verdict; but upon Motion in the 


Common Pleas, Judgment was arreſted. Upon this the Plaintiff brought a Writ 
of Error in H. K. and that Judgment was reverſed: 1it, It was agreed in this 


| Caſe, that a Man cannot be a Copyholder, nor an Eſtate be a Copyhold Eſtate 


In pleading Copyhold it 
is ſallicient to ſhew the 
Grant of the Lord; in 
cuſtomary Freeho ds the 
Eſtate of the Surrenderor 
muſt be ſhewn, 

Vid. 2 Lill. 644. 1 Lut. 
899. 5 Co. ' 35- Hod. 


113, 119. , 2 Saund 328. 


though it be held per Copiam Rotulorum & ſecundum conſuetudinem Manerii, unleſs 
it be alſo ad voluntatem Domini; and the Chief Juſtice ſaid, the great Difference 
between Copyholds and cuſtomary Freeholds which paſs by Surrender is, That 
the Copyholder is in by Demiſe from the Lord, but in the Caſe of cuſtomary 
Freeholds the Lord is only an Inſtrument : and that in pleading a Title to a Co. 
pyhold Eſtate, it is ſufficient to ſhew a Grant from the Lord; but in the other 
Caſe it is not enough to ſhew, that the Lord granted it, or that A. ſurrendered to 
the Lord, and he granted ; but it muſt be ſhewn that the Surrenderor was ſeized 
in Fee and ſurrendered to the Lord, and he granted, Ec. 2dly, It was agreed, 
That if this Eſtate muſt be taken to be Freehold, the Judgment of the Common 


Pleas was rightly given: For then the Plaintiff being ſeiſed of a Freehold Eſtate, 


Verdict will not aid a bad 
Title when ſhewn, though 
it need not have beenſhewn. 
Cro. Jac, 185. pl. 5, 499. 
pl. 3. 480. 


to make a Title to the Common, ſhould have preſcribed, that he and all thoſe 


whoſe Eſtate he had, have Time out of Mind had, c. and cannot make a Title 
by Cuſtom, according to 1 Cre. 418. And here the Court admitted the Caſe of 
Dorne and Cefoford ſupra pla. 2. and ſaid that though thePlaintiff in poſſeſſory Actions 
may declare upon his Poſſeffion without ſetting out a Title; yet if he undertakes 
to ſet out a Title, and ſhews a bad one, the Verdict cannot cure that, Vide 1 Cre. 
418. 2 Cre. 315. 2 Saund. 136, 186. Mod. 294. But the Court held, Thar 
now after Verdict this Eſtate of the Plaintiff muſt be taken to be a Copyhold- 
Eſtate, and not a Freehold Eſtate, becauſe it is both laid and found, that the 
Tenements were Parcel of the Manor, and that by Cuſtom the Plaintiff ut tenen 
cuſtumar. has Common; all which is utterly impoſſible, unleſs the Tenement was 
Copyhold, and therefore muſt be ſuppoſed ſuch, though the Words ad voluntaten 


Domini were omitted, comparing it to the Caſe of Debt for Rent by an Aſſignee 


Verdict aids a Title defec- 
tively ſet forth, not a bad 
one. Cro. Car. 295, 312, 
313. 1 Jon. 319. Ante 
130. | | 


t 


P. 366 


of a Reverſion, who ſhews no Attornment, and has a Verdict, and the Cale in 
Sid. 218. Upon this Foot the whole Court held, That though a Title, which 
could not be good, could never be aided hy a Verdict; yet a Title in a Declara- 
tion which was only imperfectly ſet forth, and where the Want of ſomewhat 
omitted might be ſupplied by Intendment, was cured by Verdict: And hereupon, 
ſuppoſing this to be a Copyhold Eſtate, there aroſe theſe Objections: 1ſt, That 
the Cuſtom was not alledged expreſsly, quod infra manerium predit?. lalis babe- 
tur & a lempore, Sc. but quod cum ifſe per conſuetudinem babere debeat, which does 
not. affirm a Cuſtom, but ſuppoſe it. Vide 4 Co. 31. b. * Vaugh. 251, 253. 


2 Cre. 185, Co. Ent. 123. b. Raſt. 627. 2dly, That they ought not to claim 


Common ſanquæm ad tenementa ſua ſpectan. & pertinen. for it is annexed to the 
Eſtate, and not to the Land; the Reaſon is, becauſe the Eſtate grew by Cuſtom, and 
ſo did the Common as Part thereof, or rather a Privilege annexed thereto. Vid 


2 Cro. 253. 2 Brownl. Entr. 96. If a Copyholder purchaſe the Freehold of lis 


Diverſity between Com- 
mon belonging to the 
Eſtate, and to the Land, 


2 Lev. 67. 


Copyhold, his Common is gone. As to the firſt Objection the Court held, that it 
was but a defective Title, and there was Room enough to induce a Proof of the 
Cuſtom ; and it was only an Informality of laying the Cuſtom, which is cured by 
the Verdict. As to the ſecond Objection the Chief Juſtice took this Difference, 
viz, Where a Copyholder claims Common in the Waſtes of a Manor, it proper) 
and ſtrictly belongs to the Eſtate, and if he enfranchiſe his Copyhold, in that 
Caſe his Common is loſt ; but where he claims it out of the Manor, it belong 
to the Land, and not to the Eſtate; and if he enfranchiſe the Eſtate, tit 
Common continues: But all the Precedents of Common are, tanguam ad leni. 
menta ſua ſpetJan. 9 Co. 113. Co. Ent. 9. Dy. 363. b. 1 Saund. 349 
2 Saund. 321. Co. Ent. 574. Winch Eni. 931. 1026, 1027, 1111. Hern vi 
Brownl., Red. 428, 430. And the Chief Juſtice thought, that ſince the Plead- 
ings were ſo, the Common might be ſaid to belong to the Copyhold Teneme' 
ſince it belonged to the Copyhold Eſtate; for that which belongs to the Eftate 


belongs to the Tenement : And the Judgment was reverſed after great De- 


| li beration. 


| tion; fo that the firſt Leſſee was liable to make it good; and thereupon brou 


_Imparlance. 


— 


liberation. 


Vide 1 Lal. 126. The Report of the Judgment of che Common 
Pleas. N Wy 


Imparlance. 
Anonymous. Mich. 10 Will. 3. B. R. / 


N an Action brought againſt H. he pleaded to the Juriſdiction of the Court, : ö 
and the Declaration being not delivered four Days before the End of the — 
Term, pleaded it as he might by the Courſe of the Court within the firſt 
four Days in the ſubſequent Term; and the Clerk, to avoid the Trouble of makin 
up a Poſt-Roll, entered it with a ſpecial Imparlance as of the ſubſequent Term, 
which ſpoiled the Plea ; and the Clerks were ordered to make up Poſt-Rolls, and 
not to uſe theſe Special Imparlances, which Holt C. J. ſaid, were crept in of late, 
and were not known formerly. 5 b | 


* P. 365 


Anonymous, Hill. 11 Will. 3 B. R. 


P E R Iholt C. J. In an Information if the Defendant comes in upon the firſt Im 
Proceſs, he has an Imparlance of Courſe; but if upon the Attachment, he 
muſt plead inſtanter. oy 


-t 2 
parlance upon an Infor- 
mation, when granted and 
for how long. Poſt 371. 
35 Pl. 10. 
Domina Regina yer/us Rawlins, Mich. 3 Ann. B. R. 
R AWLINS being bound by Recognizance to appear and anſwer an In- 
formation, appeared at the Day and prayed an Imparlance. Et per Northey 
Attorney General, An Imparlance is not to be denied; but for how long ſhall he 
be allowed to imparl? Et per Cur', An Imparlance is a reaſonable Time to adviſe, 
and there have been Imparlances from one Retorn Day to another; but now the 
are always from one Term to another in the Crown - Office: Yet per Holt C. J. It 
ſeems reaſonable that the Defendant ſhould have the ſame Time on ſuch an Ap- 
pearance, as if he had ſtood out and come in upon an Attachment or Capias, i. e. 
the ſame Time that the Length of the Proceſs would take up, and no more 
for when he had come in upon that, he muſt have pleaded inſtanter. 


3 
6 Mod. 243. S. C. 
3 Salk. 185: 


* 


' Poſt 371. 


Incident, Appendant and Appurtenant. 


Poole's Caſe. Mich. 2 Ann. Coram Holt C. J. At Niſi Prius i 
| Middleſex. | 


PEN ANI for Years made an Under-leaſe of a Houſe in Holborn to J. S. Things f. 
1 who was by Trade a Soap-boiler : J. S. for the Convenience of his Trade, Things ſet up by Leſſee 


SN I n for Years, for the Conve- 
put up Fats, Coppers, Tables, Partitions, and paved the Back-fide, c. And nience of Trade are re- 


. 368 


bow upon a Fieri Facias againſt J. S. which iſſued on a Judgment in Debt, the moveable during the Term, 


Sheriff took up all theſe Things, and left the Houſe ſtripped and in a ruinous Condi- N N * 1 ac. 
ght Holt 65. 


a ſpecial Action on the Caſe againſt the Sheriff, and thoſe that bought the. Goods, 


for the Damage done to the Houſe. E- per Holt C. J. it was held, Co. Litt. 5 3. a. 

iſt, That during the Term the Soap-boiler might well remove the Fats he ſet 1 Roll. Rep. 216. 
up in Relation to Trade, and that he might do it by the Common Law (and not Swinb. 132, 345, 346. 
oy virtue of any Special Cuſtom) in Fayour of Trade and to encourage Induſtry : Moor 177, 178. 


ut after the Term they become a Gift in Law to him in Reverſion, and are not 
moveable. | ” EE | - | — 


2dly, 


* 


* 


—_— 


. In dictments, Informations, &c. 


yy — 


4 Co. Herlakenden's Caſe, adly, That there was a Difference between what the Soap-· boiler did to carry on 

Oven 70, 71. his Trade, and what he did to complete the Houſe, as Hearths and Chimney. 
pieces, which he held not removeable. 

3dly, That the Sheriff might take them in Execution, as well as the Under. 

Leſſee might remove them, and fo this was not like Tenant for Years without 

Impeachment of Waſte ; in that Caſe he allowed the Sheriff could not cut down 

and fell, though the Tenant might: And the Reaſon is, becauſe in that Caſe the 

"Tenant hath only a bare Power without an Intereſt ; but here the Under-Leſſee 


hath an Intereſt as well as a Power, as Tenant for Years hath in ſtanding Corn, 
in which Caſe the Sheriff can cut down and ſell. | 


" _ — 2 
— — = — 


— 
— 


* 
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e Vilttons, 8 


/ Rex & Regina verfus Pullen & ar. Paſ. 3 W. & M. B. R. 


1 ta _ 
Oath made de veritate I R William Williams took Exceptions to a Conviction on 13 Car. 2. c. 10, 
Præmiſſorum ſufficient in 


CEE v0 Wherein the Memorandum was, quod ſuper 2 3 Septembris, Hall venit coram A, h. 
*. 6:4. N as, C. tribus Juſticiariis Pacis, & informavit, That the Defendant with Greyhounds, 
1 | Chaſed in, Vc. and that tunc Hall and Marſhall made Oath de veritate premiſ. & 
ſuper præilict. Sacrament. Pullen was convicted, ideo conſideratum eſt quod 'forisfa- 
ciet 20 l. one Moiety to the Informer, the other to my Lord Thanet, the Proprie- 
tor of the Park, ſecundum formam Slatut'. It was agreed, That the whole need 
not be recited in the Conviction: but if it be and appear ill, it may vitiate the 
Conviction. 2dly, They held, that ſaying they made Oath de veritate premiſ. 
generally, without ſetting it forth ſpecially, was well enough. zuly, That the 
Judgment for Diſtribution was good enough, though the Statute gives it after 
Execution. 4thly, The 13 Car. 2. c. 10. is to be intended of clandeſtine Hunt- 
ing, '&c. not where the Party does it only to aſſert a Right; but the Court could 
not take Information of that by Affidavits or otherwiſe, becauſe it appeared not 
on the Conviction. 5thly, That the Time of the Conviction and alſo of the 
FER _ . Offence muſt appear: the Reaſon of which ſeems to be, becauſe it muſt be on a 
Px we te A. . on Proſecution within fix Months after the Offence committed. Afterwards. viz. 
Affirmance of Convictions Hill. 3 W. & M. Shower prayed an Attachment upon the Affirmance, but was 
by Levary, Fieri Fac. or denied it: Vet the Court was of Opinion, that they ought to execute their 
Capias ad ſatisfaciendum. Judgment of Affirmance, as well in this Caſe as of Orders of Seſſions affirm- 
Poſt 374, 378, 379. Pl. ꝗ; but they thought the proper Execution would be a Levari or Fieri Facias 
mM ſpecially made out on the Statute of 13 Car. 2. c. 10. Nota Paſ. 4 W. & M. 
B. R. Rex & Reg. verſus Rogers, the Court held they might award a Fieri Facias 
of the Goods, and in Default thereof a Capias ad ſarisfaciendum againſt the 
Perſon of the Deer-ſtealer, as well as the Juſtices; And a Fieri Tacias was 
awarded in this latter Caſe, | 1 


2 * Rex & Regina verſus Franklin. Mich. 3 W. & M. B. R. 
Quaſhed been pre- IR Eyre moved to | quaſh an Indictment for exerciſing the Trade of 2 


ſentant exiſtit for præ- IVI Goldſmith, not having ſerved ſeven Years Apprenticeſhip, for this Ex- 
ſentat. 6 Mad. 220. .. ception, VIZ. That it was found at a Quarter- Seſſ ions for a Borough; whereas by 
J the Statute 31 El. c. 5. it ought to be at the Quarter- Seſſions of the County. But 
Indictment upon 5 Eliz. the Court held, the Indidtment might be at the Seſſions of a Borough, (though 
gin er cd, orough- it had been otherwiſe ruled heretofore in ſeveral other Caſes.) Note; The Words 
may be found ata Borougl | | [EOS z 1. 
Seflions. Cro. Jac. 19. of the Statute are, Hall be inquired cf, heard and determined in the Aas 
20. Cro. El. 635. Oro. General Quarter-Sgſions of the Peace of the ſame County where ſuch Offence ſhall be 
i: us. N= 1 4 Rep. ommitied, or in the Leet within which it Hall happen, and not in anywiſe out of it 
41, 42. Folly Pr. 7: ſame County where ſuch Offence ſhall bappen to be committed. But for a third Fauſt 
viz. Preſentant. exiſtit for Præſentatum, it was quaſhed. | 


_— 
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Rex & Regina verſus Clerk, Trin. 5 W. & M. B. R. 


TNDIC TMENT that twenty Perſons being aſſembled, the Defendant, not indess fer Nreaching, 
being licenſed, preached to EPs not. concluding conira'formam Statuli, was not being licenſed, quaſhed, 
quaſhed, for they might be the Defendant's own Family, to which the Statute becauſe not ſaid contra for- 


3 | | 27 70 | Wo \T igrered mam Statuti. 2 Lill. 46. 
does not extend, and it is not an Offence at Common Law. But Dolben differed g ic. 40 l. 
in this. 2 82 8 | | e 1 Saund. 250. 


Rex & Regina verſiic Ball, Trin. 5 W. & M. B. R. 


T7 T PON Removal of an Indictment, the Defendant enters into a Recogni- 8 for trying; 
{| ) zarice to try it; yet this is not forfeited unleſs the Proſecutor gives when forfeited, 

Rules; and ſo if one gives a Recognizance to proſecute a Writ of Error with 

Effect, the Defendant muſt give Rules and nonſuit the Plaintiff, or there is no 

Forfeiture. as v3 . : 8 


Rex & Regina verſus Harwood. Trin. 5 W. & M. B. R. 


NDICTMENT for Words ſpoke, to the Intent to prejudice the Market India me. 105 . by 0 

of Barnſtaple, and hinder the Town of Toll, viz. I bave got a Judgment — . N 200 
apainſt the Town, that we ſhall not pay for ſtanding ;, and they are Fools that pay: ket, quaſhed; 
The Court quaſhed it, and ſaid, the Recorder of the Town ought to be fined „ 
for it. : OL 1 7 | 


* Rex & Regina ver/us Whitehead. Trin. 5 W. & M. B. R. P. 3177 
R. Nortbey moved to quaſh two Indictments, which were Quod cum an Quathed, Ate 2 the _ 
Order was made; that the Pariſhioners ſhould receive a Baſtard-Child ;- Charge laid by Recital, 
they in Contempt did refuſe to receive it. And becauſe it was not poſitively ſaid, Cro. Jac. 19, 20. 5 Mod. 
that it was ordered that they ſhould receive it, but only by Recital with a Quod 47 nnn 
cum, they were quaſhed. . | £08 3G. SN : | 


: „ | * : Io : , : . . : 2 f : 
Rex & Regina vers Trobridge. Mich. 6 W. & M. B. R. 


NDICTMENT was per Jurator. preſenta, erilit, That the Defendant 4 Mod. 345. 5. E. Prefen: 
1 erected a Cottage; & ulterius præſentant quod continuavit contra formam Statuti, * exiſt. &c. Et ulterius 
and there was Judgment for the King, but reverſed on a Writ of Error; for. there prog _— 1 = 
is nothing to agree with præſentant, and it is a new Indictment diſtin& from the Conbꝰ oo Sin 5 61 
firſt, the Matter whereof is no Offence at Common Law, and the contra formam Holt 344 © 
. neceſſarily refers to the ullerius præſentant, and no more. | 


Dominus Rex verſus Stocker. Mich. - Will: 3. B. R. 


3 A 5 9 | 
N Di CTMENT for making, or, cauſing to be made, a falſe Bill of Loading, Ante ark ©. 5.Mad. 

in the Disjunctive: And though forging, or cauſing to be forged, is Forgery; 3%. n e me oi 
yet the Court thought the Indictment not good in the Aves. TE nt 2 * doo. c 
Dominus Rex verſus Walcot. Mich. 7 Will. 3. B. R. : 


TF a Man is indicted and tried in B. R. the Indictment is entered: vike Plea- * entered on 
Roll; but if he be tried at the Seſſions of the Old Bailey, the Indictment when the Plea- Roll. Holt 345. 
brought here is put into a Bag and laid by. Her Hal. G l-... ot 00 RCF 


5 * 


1 « Man be outlawed by Proceſs in an Information, and comes in and reverſes 
che Outlawry, he muſt plead Inftanter to the Information. EY? 


23551 * ( 10 1 2 
Ante 367. Outlawry on 
Information. 2 Lill, 35. 
5 Mod. 141. S. C. 


1 


3M — | Dominus 


Indictments, Informations, &c. 


—— — — — — 


ge — n 1 
* K —_— 


*P. 32 »Domiaus Rex verſus The Inhabitants of Belton. Hill, 8 Will. ;. 
(11) | | | tea 


. IndiAment for any heinous -NDICTMENT on Stat. Weſtm. 2. c. 4. for pulling down Hedges : The 
—.— * 8 = £ Defendant moved to quaſh it, which Holt Chie bee refuſed, ſa ing, He 
Lill. 47. Holt 7 S. C. might as well move to quaſh a Declaration without pleading to it. A terwards, 
3 Trin. 11, on a like Motion the Chief Juſtice ſaid, We never quaſh Indictments 

for Forgery, Perjury, Subornation, or any Crime concerning the Highways, In 

Trin. 10 W. 3, B. R. on a like Motion the Court ſaid, they would not quaſh an 

Indictment * enticing away another's Servant upon Motion, but m plead, 

- demur, or move in Arreſt of Judgment. So of all Crimes that are heinous. 

So 8 was held, Paſ. 4 Ann. Dom. Regina verſus Wigg, in an Indictment for a 

Nuſance. | : | | ag wth, | 


Dominus Rex verſus Gregory. Hill. 8 Will. 3. B. R. 
(12) 


Information filed by Attor- Motion was made to quaſh an Information filed by the Attorney General, 
4 General not quaſhed, and the Court would not upon Motion. 3 
2 Lill. 59. eee entre es Wy 


Dominus Rex verſus Gaul. Hill. 10 Will. z. B. R. Int. inter pla. 
Coronæ, Trin. 7 Will. 3. Rot. 39. 1 Ld. Raym. 370. S. C. 


Carth. a, 3 or A N Information on the 5 & 6 E. 6. c. 14. for buying and ſelling live Cattle, 
popular Action on Penal not having kept them the Time the Statute appoints, was exhibited in this 
png 1 Ur in Court, The Buying and Selling was alledged to be in Norfolk; and it was in- 
B. K. unkeſo for 1 ſiſted, That the Information ought to have been brought in Norfolk, where the 
in the County where the Fact was done, and not in Middleſex; and that the Statute of 21 Jac. 1. was 
Court fits. Styl. 340. 2 made for the Eaſe of the Subject. On the other Side it was objected, That the 
13 1 1 71. King's Bench is not reſtrained, and that the Attorney General may exhibit Infor- 
3 EM: mations in this Court for the King, notwithſtanding the Statute ; and they cited 
Ent. gy 363, Laich 192. 1 Sid. 360. 2 Keb. 340. 1 Vent. 8. Jones 193. 3 Keb. 247. 2 C0. 

178. 3 Inſt. 176, 191. 1 Cre. 112 3 
And now Holt C. J. ſaid, Ten Judges had agreed in the following Reſolu- 

tions ; | 78 | | | 

__ iſt, That the 21 Fac. c. 4. does not extend to any Offence created ſince that 
Statute z ſo that Proſecutions on ſubſequent Penal Statutes are not reſtrained 
5 thereby; but that Statute is as to them, as it were, repealed pro tanto. 
« P. 37 3 a 2dly, That all Informations and popular Actions on Penal Statutes made be- 
= fore that Act, muſt by Force of 21 Fac. 1. c. 4. be laid, brought and proſecuted 
in the proper County where the Fact was done. Vide infra. A 


_ Hicks's Caſe. Hill 10 Will. 3. B. R. 


1 Vent. Þ Ne. Sid. 400. FFOLT C. J. reported the Opinion of all the Judges in this Cafe. An Action 
Lit. Rep. 163. 1 Lev. of Debt was brought in the King's Bench on 5 Eliz. c. 4. by a common 
. 5 447%. Informer, for exerciſing a Trade, not having ſerved as an Apprentice; and the 
922 1 K Pl " Queſtion was, If the Juriſdiction of the King's Bench was taken away by 21 fac- 
2 Lev. 204. 1Ĩ᷑. for it was thought fit to ſettle it, becauſe of the Caſe of Barnes and. Hug bes. 

TE, 1 Vent. 8. | 3 | | | 
Debt lies WOE any Penal And it was reſolved by the'O inion of eleven of the Judges, 1ſt, That 21 Tac. 
Statufe made beſorę 21 Jac. I. reſtrains the Juriſdiction of the King's Bench, in Actions of Debt by common 
1. in B. R. Aute, pl. 13. Informers, and that they cannot bring Debt upon the Statute in the King's Bench, 
unleſs the Cauſe of Action ariſe in the County where the King's Bench ſits, but 
muſt in other Caſes proſecute by Information, &c. before Juſtices of Aſſiſe, &c. 

as the Statute directs. 3 . 

Seeus of Penal Act made 24dly, It was reſolved, That where a Remedy is given by Action of Debt, &:. 
9883 Cro: El. 645. 739. in any Court of Record, Oc. by any later Statute ſubſequent to 21 Jac. 1. ſuch 
= * = K 5 Action is not reſtrained; for the ſaid Statute of 21 Zac, 1. does not extend to ſuch 
| Actions, but ſtands repealed as to them. 


But 


Parties concerned. | | 


—_— ** _ 


Indictments, Informations, &c. | 


— 


But the Chief Juſtice declared, that his own private Opinion was, That where 
any ſubſequent Act gives any popular Action, it muſt be laid in the proper County 
within the Equity o 21 Jac. 1. i f | 1 e Yo Bart! 

Hale C. J. was always againſt the Opinion of Barnes and: Hughes; and the 
principal Objection in that Caſe was, That the Party NE get out of 
the County, and ſo eſcape the Puniſhment of the Law, as being out of their 
Juriſdiction : But by Holr.C. J. This Ojection does not hold, for there may be 
Proceſs of Outlawry ſued out againſt him; the Statute of 21 Fac. 1. giving the 
ſame Proceſs that lay in Actions of Treſpaſs Yi & Armis at Common Law; ald 
therefore neither Debt nor Information, though exhibited by the Attorney Ge- 
neral, lieth here, but in Torkſbire, which is the proper County in this Caſe, 


Dominus Rex werſus The Mayor and Aldermen of Hertford, Hill. P. 374 
10 Will. 3. B. R. 1 Ld. Raym. 426. S. C. 


| 5 | | : (15) | 
Motion was made to file an Information in Nature of a Quo Warranto againſt Information Quo Warranto | 
the Mayor and Aldermen of Heriford, to ſhew by what Authority they ad- oo admit N -= 
mitted Perſons to be Freemen of the Corporation, who did not inhabit in the Bo- een not innad ta“ 
: | 5 © 1 Sid. 86. Holt 3 20. 8. C. 
rough: The Motion was pretended to be on Behalf of the Freemen, who by this Cart. c03. Poſt 376. 
Means were incroached upon; and an Information was granted, becauſe it was a Ante 5. 
Queſtion of Right, and there was no other Way to try it, nor to redreſs the 


In a Quo Warrarto the Judgment is to ſeize the Franchiſe in manus Regis; Different Judgments on a 
in an Information, as here, to 2 Defendant of the particular Franchiſe; Writ of Quo Warranto, 
and herein the firſt Proceſs is a Subpæna, and then a Diftringas, wherein there and Information. 
muſt be fifteen Days between the 7%e and Return, if it iſſue into a foreign 

County. 55 


The Caſe of The Surgeons Company. Trin. 11 Will. 3 B. R. 


Mandamus was granted to the Company of Surgeons to chuſe Officers; they Information for falſe Return 
made a Return under their common Seal: And now a Rule was moved for, of Mandamus. Cro. Car. 


and granted to file an Information againſt ſome particular Perſons of the Com- 252. 


pany for that Return: And the Chief Juſtice ſaid, the Court muſt proceed by 
way of Information; for being a Matter concerning publick Government, no 
particular Perſon is ſo concerned in Intereſt as to maintain an Action; and the In- 
formation muſt be granted againſt particularPerſons, though the Return be under 
their Common Seal, for there is no other Way to try the Right; and if it be found 


for the King, there muſt be a peremptory Mandamus ; perhaps we ſhall ſet but a 
mall Fine. | | N 


Dominus Rex verſus Dummer. Mich. 11 Will. 3. B. R. 


Motion was made for an Information againſt Dummer, for Perjury com- 1 for Perjury de- 
mitted in a Trial between the King and Fitch, in anfwering to this nied. Here the Queſtion was 
Queſtion, Whether he had received 800 J. for paſſing his Accounts? Ez per unfair. - 2 Salk. 5 14. Mod. 
Holt C. J. If the Queſtion had been fair, we would have granted an Informa- 2 198. , 13 
tion ; but this Queſtion was in Effect, Whether he was guilty of Bribery, which Camb. 60, Hen 45 

; | nan - k ws > 460. Holt 364, 
it could not be expected he would own. You may indict him, but we will not S. C. 

grant an Information. | „ | 1 4 | 


* Lominus Rex verſus Knight. Hill. 11 Will. 3. R. 
— —„— 


1 | ( 18 ) 
NFORMA TION ſetting forth, Qued cum 5 Junii, Anno 9 V. z. tres aut Indictment * indorſing | 
Plures Commiſſionar. of the Exchequer cauſed Excheque 


1 Ld. Raym. P. 375 


r Bills to be iſſued ad Exchequer Bills, as if they 
5 i were received for Cuſtoms. 
| | | prædict. Knight 9 | _— 
Se. to the Intent to get great Gains to himſelf, did 1 4 x a 18 
ty Bills at the Cuſtom-Houſe, qua recep 
2c fi eſſent 
truly 


ccpt. Scace ſecundum formam Statuti in eo coſu edit. & proviſ. 
exiſtens nuper receptor generalis, 


fraudulently and falſely indorſe twen 
Vent pro Cuſtumis, & eodem die, &c. paid them into the Exchequer ac / 
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ee, de eee eee eee, eee 
Indictments, Informations, &c. 
truly indorſed, in deceptionem & defraudationem didi Domini Regis. Upon Not 
Guilty pleaded, the Defendant was convicted; and row a Motion was made in 
Arreſt of Judgment: This Caſe depended on the Statute 8 C 9 W. 3. cap. 19. 
ſelt. 63. and was twice ſpoke to and determined upon good Conſideration. At laſt 
1Judgment was arreſted, and the Chief Juſtice in delivering the Opinion of the 
| Court held theſe Points: BELTS 50 IE Ne 
No Forgery, where no Per- 1ſt, That nuper receptor does not import that he was ghe King's Officer at the 
ſon can be perjudiced but Time of indorſing and paying theſe Bills; but rather the contrary, and he muſt 


8 tc HT r YR FEY BILAL 
ba * 


the Perfon doing it. Far. be taken to be a private Perſon, and as ſuch to make this Indorſement; which 


1 in a private Perſon could be no Crime, becauſe the Falſity might hurt himſelf, 
: but could not prejudice the King. And it is like the Caſe in Noy 99. where the 
Obligee leſſened the Sum in the Obligation; it would have been Forgery in a 
Stranger or in the Obligee to make it more; but in regard the Obligee had hurt no 
Body but himſelf, it was no Forgery : So it is of this falſe Indorſement; it is not 
criminal, becauſe it hurts no Body but himſelf. But it is objected, It may be à 
Damage to Contractors: I anſwer, We are to take Notice there might be Con. 
tractors, but not that there are any, becauſe it is not ſet out. | | 
2qdly, The Word Tndorſe is not ſufficient; the Words of the Act are, That the 
Per ſon who: jays the ſame into, &c. ſhall put his Name to the ſaid Bill, and write the 
Day of the Month, &c. And the Information ſhould have Been, That the De- 
fendant ſet ſuch a Perſon's Name on the Back of the Bill, ubi re vers there was no 
fuch Perſon, or «bi re vera no ſuch Perſon ordered him to put his Name to the 
Bill; for Indorſavit imports a Writing on the Back of a Thing, but not putting 
his Name upon it, as petit Auditum Indorſamenti. But it was urged by the King's 


ET TR — 2 Counſel; That this might be plainly underſtood by the Words quaſi recepiæ eſſent 


preſs, not argumentative. Pro Cuſtumis : I anſwer, This is by Argument only; and argumentative Informa- 


Cro. Jac. 19, 20. 5 Mod. tions are naught for that very Cauſe ; for all Charges ought certainly to be ſet 
737, 138, 6 Mod. 289. out in Pleading. But farther it was urged, That it is ſaid falſo * indorſavit in 
P. 376 deceptionem Domini Regis, and ſo found by the Jury; and though a Fact that ap 
1 pears innocent cannot be made a Crime by Adverbs of Aggravation, as falſe, 
Fraudulenter, &c. yet where a Fact ſtands indifferent, as writing, which may be 
true or falſe, and is charged to be falſo, and the Jury find it ſo, all are then eſtop- 
ped to ſay the contrary. That on the other Side it was ſaid, in deceptianem is only 
Matter of Concluſion. But here is no Charge; it is not enough to ſay the King 
is cheated; he muſt appear to be ſo, as well as ſaid to be ſo. | 
- gdly, The ſaying indor/ſavit, quaſi recepte efſent pro Cuſtumis, &c. is not well. 
In an Indictment of Forgery it is not well to ſay, the Defendant forged a falſe 
Deed, purporting guafii a Conveyance, &c. but it muſt be continen', &c. So 
here it ſhould have been, That the Defendant made a falſe Indorſement, continens, 
Sc. Here is a Falſity, but nothing is charged that's criminal; for that Falſity 
could not hurt, nor tend to hurt any Body but himſelf : And the Judgment was 
arreſted. . 9 ” 

N. B. The Iſſue was tried at Bar, and the Evidence that the Bills were ſigned 
at the Treaſury by three acting Commiſſioners of the Treaſury ; the Defendant 
called upon them to produce their Commiſſion, but Holt C. J. held it not neceſ- 
ſary, comparing it to the Caſe on the Statute of Hue and Cry; where ſhewing an 
Affidavit is enough, without going into the Proef of the Juſtices Power to ad- 

miniſter an Oath, | 


Dominus Rex verſus The Mayor and Aldermen of Hertford. Pal. 
| 12 Will. 3. B. R. 


— D 1 in uit 
No Proceſs can iſſue on In- E the Information ſupra pl. 15. againſt the Mayor and Aldermen of Herford 
22 898 a Motion was made to ſet aſide the Proceſs, becauſe no Recognizance was 

given by Informer. given according to the late Act; and this being to try a Right, the Queſtion was, 


z Lill. 61. Ante 5, 374. Ott : | | 
S, C. Holt 320. and. Whether it was within the ſaid Statute, viz. Treſpaſſes, Batteries, and otber Miſ⸗ 


9 demeanors, which are frivolous wrangling Matters of an inferior Nature ? But 
i | the Court ſaid, That this Uſurpation here pretended was a Miſdemeanor, and 
the Information might be as vexatious in this Caſe, as in Treſpaſs or Batt 1): 

That this laſt is, a remedial Law to prevent Vexation, and muſt be conſtrued 


al 


Indictments, Informations, &c. 


accordingly 3 therefore the Proceſs was ordered to be ſet aſide, but the Informa- 
tion ſtood 12 


Dominus Rex verſus Brown. Trin. 1 Will. 3. B. R. 1 Ld. Raym. 
hr 161197 to ee 


HE Caption of Mi Indictment was præſentat. exiſtit quod ſeperalia Inditta- Bills 1 . Indie- 
menta buic Schedule annexa ſunt bille vere, To this, Exception was taken by tamentum afterwards. | 
Gower 3 1ſt, That if there be twenty Indictments, one half true, the other falſe, | 
tis within this finding; ſed Curia contra: Seperalia Indictamenta imports all the 
' ſeveral Indictments. Second Objection, That they were not Indictments till 
they were found; till then they were only Bills; and they were quaſhed for this 
Cauſe. | | 1 | | | 


+ Domina Regina verſus Clerk. V 377 


Coroner's Inquiſition finding that one Clerk cum cultro jugulum ſuum volun- Far. 16. Hot "A 8.0, 
FA tarie & felonice & ut felo de ſe ſecuit & ſeipſum murdravit, being removed Coroner's Inquiſition quaſh- 
into this Court, was quaſhed for that, iſt, The Wound ought to be ſet forth, ſor forth 
and it ought to be alledged that it was mortal, and that the Party died of it; for ſos died 3 1 3 : "if 
i is for that very End and Reaſon that the Jury have the View: He might cut 1 Mod, 82. 0 Lov. 0 40. 
his Throat, and yet not die of it: And as to the Anſwer, that it ſhall be intended, 141. Ante 61, 190. 3 Keb. 
becauſe it is ſaid felonice & ut felo de ſe, it was held, That Inquiſitions muſt not be 604. Dyer 304. Andrews 
taken by Intendment any more than Indictments, becauſe the Party is to forfeit:: 
his Goods and Chattels by this Finding; and though the Cut was but a Maibem, : 
it might be ſaid to be done felonice. Vide Dy. 68. Adly, The Court held, That 
ſuch an Inquiſition would be good without the Word murdravit, and ſo is Dame 
Hale's Caſe ; and that if an Indictment wants the Word mus dravit, it ought not 
to be quaſhed for that Omiſſion, for it is till a good Indictment for Manſlaughter, | 
though not for Murder: Ir crept in at firſt to exclude the Offender from having 
Clergy, and it continues accordingly. | | 7 850 
This Inquiſition being thus quaſhed, though the Body had lain buried ſeven 
Months, the Coroner took it up again and had another Inquiſition found, which 
was complained of as irregular, and moved to be ſet aſide. Broderick contra. 
The firſt being inſufficient; is as none at all: It was done ſo in Barkley's Caſe, 2 Sid. Caſe ante 10. Coroner may 
10. And in Bonning's Caſe, 1 W. & M. And the not taking it, would be an cauſe the Body to be dug up 
Injury to the King or the Lord of the Manor. | ſoon after the Burial, but 
Holt C. J. The Coroner need not go ex Officio to take the Inqueſt, but ought Tine 8 et Diltance of 
to be ſent for, and that when the Body is freſh ; * and to bury the Body before, * Far. 10. 2 Hawk. 41, &c. 
or without ſending for the Coroner, is a Miſdemeanor. The Body may be dug ; 
up again, but it ought to be upon freſh Purſuit, not at ſuch a Diſtance of Time; 
for it is a Nuſance, and may infect People. In Barkley's Caſe, there was the | 
Leave of the Court for that Purpoſe. At laſt it was agreed to Þ traverſe this In- + Far. 16. 2 Lev. 141, 
quiſition, and to try it at the Aſſizes. 152. 1 Vent. 239, 278. 


Domina Regina verſus Smith. Mich. 1 Ann. B. R. 


R. Broderick took Exceptions to a Conviction of Deer-ſtealing, where the Far. 8. 2 ii 

M Fact was laid to be ey in Toreſta uſitata for keeping Deer, * that the of Deer. ledig A 

Defendant killed a Deer without Conſent of the keeper ; and inſiſted, That uſitat. 

might be meant of a long Time before, and there might be the Conſent * of the * P. 378 
Ranger; ſed non allocatur; for the Leave of the Ranger is the Leave of the Keeper, 

and, 22, ſpeaks the preſent Time as well as Time paſt. | 


King verſus Chandler. Mich. 1 Ann. B. R. 

A 8 Deer: ſtealing on 3 & 4 V. & M. c. 10. was returned on Cart. _ =y 5 Mod. 
'S a Certiorari, and Exceptions taken to it. And it was ſaid by Holt C. J. 446. Summary Convictions 
ar in theſe ſummary Proceedings, the Right of an Engliſhman of being tried muſt be conſtrued ſtrietly. 
ad pares ſuos, was taken away; therefore the Court was to conſtrue them rictly Hon 814- .. Caſe B 
o far as to ſce that the Fact was an Offence viti th 

3 N- 


the Act, and that the Juſtices R. 314. 3D. 305 Pe 6. 
Ro: | 


— 


ed, becauſe the Wound not 


„„ * MPF 9. 


SRC mand bi a #. a * r —_ 


proceeded accordingly : And theſe Points were agreed; 1ſt, That the Fact in the 
Conviction need not be laid contra Pacem, for mere Form or Formality is not re. 
Not laid contra Pacem. 4 quired in; theſe nor any other ſummary Proceedings. Et per Northey Attorney 
O35 General, This is not the King's Profecution ; he can have flo Fine; but the Pro. 

| ſecution of the Party, and this is the Memorandum of what the Juſtice had done in 

| | that Matter. 3 5 . - 

That between ſuch a Day adly, That inter fuch a Day and ſuch a Day he kiſſedq three Deer, is good 5 
JJC the Informer yt il up tot: Now 
Form. pl. go, 251, 260, theſe Caſes he is confined to give Evidence of a Killing within theſe Pays, fo that 


© - 


250, 252. Vid, Ent. 186. it is more” certain and better for the Defendant ;, and Northey cited Raft. 410. 
2 Lev. 72. | Hern. 549. Winch 54, 547. Tho. 91, 92. Vid. 186. Co. Ent. 158, Sc. Other 
wiſe it is in Informations at Common Law, becauſe every diftin& Offence creates a 
new Penalty, but in Treſpaſs a Fact may be laid to be done diverſis diebus & vici. 
| bus inter ſuch a Day and ſuch a Day; becauſe it is not a new Action, but an In- 
| | creaſe of Damages, per Gonld, quod Holt C. J. conceſfit. | 
7 | 2dly, That an unlawful Killing is ſufficient, and it need not ſet forth a Hunting, 
1 nor how the Deer was killed, C 
Poſt. 383. Confiderat. et Athly, That ides confidtratum eſt quod convitus eſt, without Et quod forisfaciet, is 
quod convictus eſt, is ſuffi ſufficient; for the Statute gives that in conſequence, and the judicial Part ends at 
mec brag the Conviction ; the reſt is only Conſequence and Execution. a 
U ö 1 Ba. of | 0 Ng E 
ſue Execution. Ante 369, Sthly, That if the Owner of the Park die before Execution, and the Convic- 
379. tion is affirmed here; his Executors ſhall have a Levari Facias | ſed videtur, it mt 
be upon Affidavit, and then the Malter ſuggeſted on the Roll]. So may the Church. 
wardens without Suggeſt ion or Scire Facias, and fo may the King. 


P. 379 . * King verſus Speed. Mich. 1 Ann. B. R. 


| ( 24 ) 5 | 
ee N e 4 C. 3 1 a Conviction affirmed in B. R. a Levari Fac. was awarded to the Sheriff, 
| eee * to levy the Penalty: The Sheriff ſeized the Goods and fold them. And this 
Facias to the Sheriff. Ante coming before the Court, they held, F | | 
369. Caſes B. R. 328. 1K, That this. Court muſt award Execution; for the Record here cannot be 
removed or ſent back to the Juſtices; and as the Court have a Power to affirm 
the Conviction, the Court in neceſſary Conſequence have Power to award Execu- 
tion. | 5 
2dly, This Execution cannot be awarded to the Conſtable, as it would, if 
the Record had been before the Juſtices ; but it muſt be awarded to the 
Sent, for he is the Officer of the Court, and the Court can take Notice of no 
3 1 other. 5 | | | 
ee 2 4 a0, It may be by Levari Facias, impowering the Sheriff to ſell the Goods: 
neßt, the Officer may ſell, The Words of the Act are, That the Offender ſhall forfeit 40 J. to be levied by 
Way of Diſtreſs ; and in ſuch Caſe the Diſtreſs ſhall not be deemed to be a 
Diſtreſs taken as a Pledge, but a Diſtreſs to fell ; for the Publick being concern- 
| ed, it ſhall be conſtrued the moſt effectual Levy by Diſtreſs. Thus upon 2 
Diſtringas in a Court-Leet for a Fine, as in Caſe of Nuſance, where the Publick 
is concerned, the Officer may {ell of common Right: But upon a Diſtringas in a 
Court-Leet pro certo Leta, the Officer cannot fell the Diſtreſs of common Right, 
without a Cuſtom : So for a Diſtreſs in a Court-Baron, he cannot ſell without 
_ Cuſtom ; but in caſe of the Sewers, the Officer has a Power to ſell the Goods. 


Vide Al. 92. i Keb. 733. 2 Jones 25. 2 NM. 738. 


Domina Regina verſus Jones. Trin. 2 Ann. B. R. 2 Ld. Raym. 


1 O 1 3. 8 . . 
(25) ve , : 
Cheat, where indictable. R. Parker moved to quaſh an Indictment, which was, That the Defendant 
Far, 40. Mod, Caſes 42, came to A. pretending B. ſent him to receive 20 J. and received it, whereas 


61, 105, 114, 301, 3th B. did not ſend him. Et per Cur, It is not indictable unleſs he came with falſe 
Tokens; we are nor to indict one Man for making a Fool of another: Let him 


gy = In Bainbam's Caſe, there was an Indictment, for that 4, borrowed g J. of tht 
3 Defendant, and pawned Gold Rings to ſecure. the Payment; and that at the 


1 Day 


Indictments, Informations, cke. 
i | 3 ETA 4 i | | — 0 — — FR . So 
Day 4. tendered the Money, but the Defendant refuſed to deliver up the Rings * 
and it was quaſhed, | es 5 


* Anonymous. Mich. 2 Ann. B. R. O U BP . | 
IND ICT MENT. was removed by Certiorari, and upon the Awarding the K 
1 Certiorari, a Recognizance taken; and now Salkeld moved to quaſh the In- tiorari after the Recogni- 
dictment; but it appearing that the Recognizance was forfeited, the Court would zance for trying forfeited. 
not hear the Motion. Hol: C. J. ſaid, The Practice was, or ought to be now 6 Mod. 245. S. C. 2 Salk, 
altered by the late Act; before, that the Defendant came ſoon enough at any Time 652. Rep. A. Q 33. 

to move to quaſh, but ſhould not be allowed to do it now, after his Recognizance 

forfeited by not carry ing the Record down to the next Aſſizes to be tried; and for 

the ſame Reaſon the Court refuſed to let him take any Exceptions, either to the 

Cerliorari or Return. | | : 


» 


1116. S. C. cited. 


NDICTMENT for that at ſuch a Day and Place the Defendant quendam Indifmene le? 2 for entia 
Carolum Scot, ſervum five Apprenticium cujuſdam Joſepbi Biſhop, extra Domum . EE 
Shopam & ſervitium prædict Joſepbi Magiltri ſui diſcedere & ſeipſum abſentare illicite Caſes pang « ** 289. Pop: 
allexit procuravit & cauſavit ; & quodadtunc & diverſis diebus antea illicite ſeduxit eundem | 32, 135. 2 Roll. Abr. 75 
Carolum ad 200 Carolina Hats, valoris, &c. de bonis & catallis præfat Zoſephi extra Noy 105. 3 Salk. 191. 8 
Domum & Shopam ipſius Foſephi illicite capiend* & aſportand* & ill adtunc & ibidem - l 6 hl 99, 182, 289, 
injuſte cepit recepit & habuit ſciens bona, &c. & præ Carolum eſſe ſer vum prefat? Foſ, 34. 

The Defendant being found guilty, it was moved in Arreſt of Judgment, That 

this was but a private Injury, for which, Caſe lies, and not in its Nature publick 

to maintain an Indictment. Treſpaſs will lie for taking away his Servant out of 

his actual Service; but for Inticing, Caſe lies only, and not Treſpaſs. 21 H. 6, 

31. Alſo no Fact is laid to be done in Purſuance of this Inticing; and as to the 

latter Part about the Inticing to carry away the Goods, there is no Venue laid 

where the Goods were taken away: And Judgment was arreſted. And in the 3 
Caſe of the Queen and Collingwood, Mich. 3 Ann. in this Court, which was an Mod. Caſes 288, 
Indictment of the ſame Nature, the Judgment was alſo arreſted for the fame 3 3 

| Reaſons, | SC | 


Domina Regina verſus Daniel. Hill. 2 Ann. B. R. 2 Ld. Ram. 


Domina Regina verſus Wyat. 2 Ann. B. R. 2 Ld. Raym. 1189. 
I | 8. 5 
(28) 


NDICTMENT ſetting forth, that one Naſh was convicted of Deer- Ante 175. Conſtable indic- 
| ſtealing upon 3 & 4 .. 2 cap. 10. before a Juſtice of Peace, and that table me neglecting Duty re- 
the Defendant being a Conſtable, the Juſtice * directed his Warrant ta him gata“ r 
to levy the Penalty, and that he had levied the Penalty, and had not returned S. G. 3. 
his Warrant, nor made any Return or Certificate at all. The Defendant was * P. 381 
vow guilty, and the Indictment removed hither by Certiorari. Et per Cur. re- 
ſolved, | 2 | V | 
t, Though the Conſtable is not named in the Statute, nor appointed to be the Conſtable is the proper Of. 
| Officer to execute theſe Warrants; yet the Juſtices may command him to execute fc*7 to the Juſtices of Peace 
them; for as at Common Law. the Conſtables were ſubordinate Officers to the * . 592% 
Conſervators of the Peace, ſo are they now the proper Officers of the ' Juſtices : 

The Conſtable of the Hundred may arreſt. for Breach of the Peace as well as a 
Petit Conſtable, 3 Cro. 378. and was an Officer at Common Law, notwithtan- 
ing the Opinions to the contraty z and the Statute of Winton only enlarges his 
Authority. Vide Hale's Pleas of the Crown. 3 Keb. 237. 

2dly, Where an Officer neglects a Duty incumbent on him, either by Com- 
mon Law or Statute, he is for his Default indictable. Et nota; In this Caſe, the 
Indictment was not laid contra formam Statuti, nor need it have been, though the 
Conſtable had been named in the Statute z becauſe the Conſtable is an Officer of 
Common Law, and when a Statute requires him to do what without requiring 


had 


4. A » — —— ru Re, WY = 


Indictments, Informations, &c. 


had been his Duty and he muſt have done, it is not impoſing a new Duty, and he 
is indictable at Common Law for it. | ” 
3dly, They held, he need not return the Warrant itſclf, for that is not requir- 
ed; it may be neceſſary to keep it for his own Defence; but he muſt either return 
that, or certify what he has done upon it; for without this the Proſecutor can. 
not attain the End of his Proſecution, and the Defendant cannot be diſcharged : 
and inia Writ of Execution, where ſomething more is to be done upon it, = 
Attachment lies againſt the Sheriff if he does not return the Writ. Laſtly, They 
held, That contra pacem was Surpluſage, and could neither do Good nor Harm; 
becauſe it was a Nonfeaſance. - | e 


ith. Domina Regina verſus Gould. Paſ. 3 Ann. B. R. 


2 1 ; ; 
6 Mod. 162. C. Set. 1 NDICTME NT, for that a poor Boy being put out Apprentice to the 
and Rem. 133. Indie- Defendant purſuant to the Statute, he vi & armis refuſed to provide for him. 
3 Et per Cur', Since we allow the Juſtices Power to put out Apprentices, we mutt 
Ante 66, 68. 2 Salk, allow an Indictment for Diſobedience, either in Cafe of not receiving, turning of, 
an. | or not providing for ſuch Apprentice, as the Law requires; and the vi & 
| armis is Surpluſage. | | | | 
* P. 382 X Domina Regina ver/us Culliford. Mich. 3 Ann. B. R. 
5 | 1 4% | | | ISM 
Where two Indi&mentsare E R Cur. If there be two Indiftments againſt H. for the ſame Thing, as if 
233 * muy 2 one be found by a Coroner's Inqueſt, =, another by the'Grand 4 and 
3 Salk. 39. S. C. 6 Mod. #. is acquitted upon one; yet he muſt ſtill be tried upon the other, to which he 
219. may plead the former Acquittal; but the Uſage of the Old Baily is, and indeed 
ſo is the faireſt Courſe, to try him on both Indictments at once. 


Domina Regina verſus Pierſon. Trin. 4 Ann. B. R. 2 Ld. Raym. 


1197. 8. C. 
Indictment lies for keep- NDICT MEN found at Hickss Hall, for that the Defendant fuit con- 
ing 2 Pe _ 5 munis lena ac male diſpofitas perſonas in Domibus lupanaribus convenire & Scorta- 
not for being 


8 Mod, 198, Jiones & Fornicationeſ commiltere pro ſuo lucro proprio illicite procuravit : Upon Not 

— _ _ 1 tag Guilty pleaded, the Defendant was convicted, and Judgment againſt 3 and 

1 Fareſl. 52. 1 Lev, 299 now a Writ of Error was brought, and the Judgment reverſed. The Court 

1 Keb. 635. 6 Mod. agreed, iſt, That if a Lodger, who has only a ſingle Room, will therewith ac- 

256, Poſt, pl. 35 commodate lewd People to perpetrate Acts of Uncleanneſs, ſhe may be indicted 

for keeping a Bawdy-Houſe, as well as if ſhe had the whole Houſe. 2dly, That 

one may be indicted for keeping a Bawdy-Houſe; but a bare Solicitation of 

| Chaſtity is not indictable; juſt as it is actionable to ſay, a Woman keeps a Bau- 
dy-Houſe; but not to ſay, She is a Whore. WEE | 


! 


: Domina Regina verſus Atkinſon & al'. Paſch. 5 Ann. B. R. 2 Ld. 
N Raym. 1288. S. C. 3 Ld. Raym. Entries 89. 


Two may 1 indict- I NDICTMEN T was againſt A. and others, for that being Receivers 
ed for Extortion ; other. I of the Queen's Tax, they did colore Officis ſui extort Money from ſeveral Per- 
wiſe for exerciſing a Trade ſons. Upon a Motion in Arreſt of ] udgment it was held, That two Men may 
11 * "5 MI. be indicted jointly for a Battery or Extortion; becauſe tis a Crime at Common 
1 3 Ho 1 64 ü Law, of which they might be jointly or ſeverally guilty. But as to the Caſe in 2 N. 
81. 1 Ven. 302. they admitted that, viz. That two Men could not be indicted jointly 

| for exerciſing a Trade, not having been Apprentices ; for not being Apprentices, 

is that which occaſions the Crime and Forfeiture, and that muſt of Neceſſity be 
ſeveral. Judgment for the Queen, - 


15 ; N 


Domina 


1 
f 


by 


the Chaſe, and the Place Part of the Walk. 


mn allocatur, the Defendant having appeared: In a Mandamus it muſt appear that 485. 
the Party was ſummoned ; .becaule he is to loſe his Freehold, and it is a Courſe 


Party grieved, and he hath an 


commit a Treſpaſs, Murder, Treaſon. 
were indicted o 


Leeping a Bawdy-Houſe is a Common Nuſance; an 
s a Charge againſt them for this Nufance. 


— 


Indictments, Informations, &c. 


— 


* Domina Regina verſus Jennings. Trin. 7 Ann. B. R. P. 383 
1 ent 1 ( 33 ) 
AN IR James Mountague moved to quaſh a Conviction of Deer-ſtealing on 3 & On 3 & 4W. & M. c. 10. 
4H. & M. taken by a Juſtice who entered into a Glover's Houſe, and find- e * AC 
ig a Deer-Skin, aſked him how he came by it; the Glover ſaid he bought it of 1 1 5 1 
* 8. who not giving a good Account of himſelf, was convicted. And the Court 
held, That the Juſtice might enter and convict the Perſon that ſold it; for 


the Statute might be eaſily evaded, if the Deer- ſtealer could diſcharge himſelf by 
a Se.. hut 3 | | pert 


Domina Regina verſus Barret. Mieh. 9 Ann. B. R. | | 
Conviction: of Deer-ſtealing being wa a Certicrari, the Objection ir 3 n in due 
was, 1ſt, That the Conviction appeared to be a Year after the Day of the Time, Conviction may be 
Information; but it was held ſufficient that the Information be proſecuted within at any Time afterwards. 
a Year after the Fact; for that is a Commencement of the Suit, and it is 

from that the Computation is made in all ſuch Caſes. 2d Objection. It is ſaid 

to be in quodam loco in ambulucre Chaſer, and this Walk may be in a Chaſe and 


not of it; /d non allocatur, for it muſt be intended that the Walk was Part of 


Appearance aids want = 
5 . Summons in ſummary 
3d Objection, No due Summons 3 Convictions. Poſt 428, 


of proceeding by Common Law, wherein no Appeal lies ; otherwiſe in Convic- 


tions, which are a Proceeding by the Statute, in which the Defendant appeared, LN 
and that Appearance will aid the Want of Summons: So it was held in Peache's 
Caſe, and all-the Precedents are ſo. | 


4th Objection Quad conviftus eſt & forisfaciet ſummam 20 l. juxia formam Statuti, Ante 378. Forisfaciet 
without making a Diſtribution, which ought to be 10/7. to the Party juxta 5 
grieved, * to Sl ene * But the Court held it was well enough. It is 48 i. — e | 
enough to ſay, Quod conv. eſt & farisfaciet. juxta formam Statut', for by the Tante x. * 
— he is * to forfeit in caſe f on Goode” ck 1s conditional, ka. not — — 
abſolute; and by Parker C. J. the Words jux!a &c. qualify it. Et per Cur, an Information upon a2 
The Judgment in ſuch Caſes ſeldom makes a Diſtribution ; and it has been a 


rmam Statut. 


Seiſure where the Stat. 
Quetion, Whether arri. i be not enough of itſelf. ide Rex verſus Chondkr, daf gegen te Informer 

ante pl. 23. : „ | 1 | Whether Conviction of 
5th Objection, This Conviction is pardoned by the late Act of general Pardon, Deer-ftealing pardoned by 
being not a final Judgment. Vide Dy. 322. 


. b | To which it was anſwered by Ser- Act of general Pardon? 
Jeant Pengelly, 1ſt, That this is more than an interlocutory Judgment, and that it is 


Cro. Jac. 335.. Cro, Car. 
a complete * and a final] udgment, becauſe a Writ of Error lies on it. 20dly, Tas „ 
He argued that it could not be E iſt, Becauſe it is a Forfeiture to the 47, 199. 3 Inft. 238. 
ntereft in the Penalty, and ir is Part of the Judg- Noy 91. 


ment, 2dly, Becauſe the Puniſhment of the Party in this Caſe is by Way of P. 384 
Satisfaction, not for Example, 


* like the three Years Impriſonment by the Statute 
de Malefactoribus in Parcis. . 2 l 3 Inſt. 171. 5 Co. 51. hot like 
1 Cro. 46, 47, 198. 11 Co. 65, 66. 3 Cro. 338. 1 Mad, 34. 3 Cro. 82, 83. 
Adjournatur. | e e 1555 A 


Domina Regina verſus Williams. Mich. 10 Ann. B. R. 


| NDICTMEN I againſt Huſband and Wife for keeping Cmmun Domum IndiQment LLP Baron 
 lenocinii, Anglice a common Bawdy-Houſe. Upon a Motion to quaſh it, the and Feme for keeping a 
Objection was, That the Keeping a Houſe could not be the Keeping of the Wife, . 
any more than it is the Keeping of the Servant: But to this ſ B 
is t eping of t t: But to this twas anſwered and | 
relolved by the Court, That the Wife may be guilty and commit a Crime with 
her Huſband, and that 


Bawdy-Houſe. Caſes L. 


that Crime is joint and ſeveral. Huſband and Wife may 


l In Dr. Huſſey's Caſe, Baron and Feme 
a Raviſhment of Ward, and the Wife was found guilty. Hob. 95. 2 Rol. Abr. 79. K. 83. Q. 


d the Indictment for Keeping 2 Rol. Rep. 39. 
The Keeping is not to be underſtood 


30 of 


1 Sid. 410. Ante pl. 31. 


was over-ruled in Error in 


PY 


Ma 


© Indictments. Informations, &c. 


— 


of having or renting in Point of Property; for in that Senſe the Wife cannot & #p 
it, but the Keeping here is the governing and managing a Houſe in ſuch a diſor- 
derly Manner as to be a Nuſance, Ki 6 Wife may have a Share in the Manaoe- 
ment or Government of a diſorderly Houſe as well as the Huſband. 2 J. 
345. 3 Keb. 34. 1 Keb. 875. cite. F 1 


Domina Regina verſus Ingram & Ux'. Hill. 10 Ann. B. R. 


Battery 10 lies an Al- IN DICTME NT againſt the Huſband and Wife for an Aſſault and Bat- 

ſault. tery; ſetting forth, That they Yi & Armis inſultum fecit verberaverunt, vul. 

| neraverunt, Sc. Upon Not Guilty pleaded, the Jury found both guilty ; and 

now an Exception was taken, that inſultum fecit being the ſingular Number, could 

2 Keb. 51. 2 Salk. 593. refer only to one of the Defendants, ergo it was uncertain, which was charged, 

2 Show. 93, 149. and both could not be found guilty. Parker C. J. This Indictment would have 

been very good, though the inſultum fecit had been left out, and it had alledged 

only Vi & Armis verberaver” vulneraver &c. for there cannot be a Battery and 

Wounding without an Aſſault; though there may be the latter without the for- 

If an Offence ſufficient to mer. In a civil Action, where one Part of the Declaration is ill, and the Jury 

maintain the Indictment find entire Damages, the Judgment muſt be arreſted, becauſe the Court cannot ap- 

be well laid, tis enough. portion them; but in Indictments the Court aſſeſs the Fine, and they will ſet it 
9 Packs Ul lard, only according to thoſe Facts which are well laid. If an Offence ſufficient to 

P. 385 maintain the Indictment be well laid, tis enough. Afterwards, in Trinity Term 

. following, Judgment was given againſt the Defendants. | | 


Domina Regina verſus Cranage. Mich. 11 Ann. Coram Parker . 
At Niſi prius in Middleſex. cm x 


) _ 33 

* for breaking NDICTME NT, That the Defendant with others at the Pariſh of St. 

= Cyr of S. in = Giles in the Fields, riotouſly aſſembled, & quoddam cubiculum cujuſdam Sare 5. 

ao + 3 -1-nce. in domo manſionali cujuſdam David James ſregit & intravit, and thirty Yards of 
g „ Evidence, | ; 8 N waa 

that it was the Houſe of Stuff took and carried away. Upon Evidence, it appeared to be the Manſion- 

Jamſon, does not maintain houſe of David Jamſon, and not James; and the Chief Juſtice held, That this did 

the Indiment. not maintain the Indictment like 2 Ro. 677. Treſpaſs for breaking his Cloſe in 

| | Calvering, in quodam loco vocat Calver feld, abutting South on à Mill in the 

Tenure of FJ. S. the Plaintiff muſt prove the whole Abutment, even its being in 

the Tenure of J. S. He cited the Caſe of the Queen againſt Sudbury, Indict- 

78055 ment for an Aſſault and Battery laid as a Riot; two were acquitted, and two 

2 Roll. Abr. 677. 2. found guilty; and all were acquitted, for the Crime was the Riot, and the 

| whole Charge alledged under that Specification and Deſcription. So of the 

Playhouſe ; Indictment for acting a Play and ſpeaking obſcene Words, in ſuch 

a Pariſh, in a Play-houſe in Lincolns-Inn- Fields; if there be no Play-houſe in Lin- 

colns- Inn-Fields, the Defendant muſt be acquitted ; for though the Words are not 

local, yet theſe are made ſo. One may make a Treſpaſs local, that is not ſo. If 

the Speaking had been alledged in Lincolns-Inn-Fields, then it had been laid as a 

| Venue ; but here it is otherwiſe, for here it is alledged as a Deſcription where the 

Laut. 145, Play-houſe ſtood... In the principal Caſe, Part is local, Part not local; the 

Cubiculum is local, the Taking and carrying away is not local; but then all 

is put together as one entire Fact under one Deſcription, and you cannot divide 


them. | 
= 


12 $4 


3 Infant. 5 


oO 4 A. at. 


Judgment reveried N Cauſa. 


L 


Infant. dae ® F. g 
King verſus Dilliſton. Hill. 1 W. & M. B. R. Intr. Hill. 2 & 3 
| "1 $<Ce Þ, HO. Cs, 4 FTE, 
N Ejettment it was found By a Special Verdict, that the Cuſtom of a Manor Cuſtom of a Manor, that 


was, That if on a Surrender preſented, and three Proclamations, the Surren- it 5 eee —_— not 
Jeree comes not to be admitted, the Lotd ſhall ſeize as forfeited : Surrenderee ge ia 


5 | : Mi Ta | 122 1, Proclamations, the Tene- 
died; three Proclamations were made; his Heir, an Infant, did not come in; ment is forfeited. Infant 


the Lord ſeized. Hol: C. J. held, The Infant was bound; ; becauſe orherwiſe the not bound. 3 Mod. 221. 
Lord would loſe his Fine; and it is hot the Forfeiture of the Infant, but of the Lut. 769- 1 Ro. Abr. 
Surrenderor in whom the Eſtate continues till Admittance; and that, if it be a 50 - oh phy 1 : gw 
Forfeiture, tis ſo only quouſque. But Dolben, Eyre and Gregory, contra. Cuſtom 37 gy P 4 Ora, 8 
ſhall not be intended to reach Infants; and by Eyre, If it had been found ex- Co. Lit. 262. b. Show. 
preſsly, that all Perſons, Infants as well as others, &c. he had been bound; for Rep. 31, 32, 83, 84 to 
as Cuſtom makes his Inheritance, it may abridge it. And the Lord cannot be 55 ' Lutw. 765. S. C. 
faid to loſe a Fine, for he has a Tenement and no Fine due, nor Occaſion of Ad- n _—_ = 
mittance : And here is no Room to ſuppoſe a temporary Forfeiture ; for the Jury 118. Holt 158. 


have found the Cuſtom to be of an abſolute Forfeiture : Nor is the Infant within 


the Cuſtom ; for as it 1s found, That if the Perſon to whom the Surrender is 


made comes not, the Bailiff of the Manor may, by Command of the Lord, ſeize 
| ſuch Tenements as forfeited. Vide 1 Leon. 100. 3 Leon. 22 1. 8 Co. 99. 2 


Cro. 226, 8 Co. 44. is of ſuch a Cuſtom, but the Forfeiture is quouſque, only N 


as appears by the Pleadings. In Error on a Judgment of C. B. which was 
affirmed.  -. | | | | | 


Earle verſus Peale, Hill. 10 Ann. B. R. 


F Debt upon a ſingle Bill, the Defendant pleaded that he was within Age; Infant * 62 Necef: - 
the Plaintiff replied, That it was for Neceſſaries, viz. 107. for Clothes, and ſaries. Cro. Jac. 494. pl. 
151. Money lent pro & erga his Neceſſary Support at the Univerſity. The De- 15. 569» 561. Cates L. 
fendant rejoined, That the Money was lent him to ſpend at Pleaſure, ab ſue bot, E. . 0... 

that it was lent him for Neceſſaries; and Iſſue hereupon * was found for the * . 

Plaintiff, who had Judgment in C. B. And now a Writ of Error was brought. * 


Et per Parker C. J. That which is put in Iſſue, is only, whether this Money But cannot borrow Mo- 
was lent the Infant for Neceſſaries, not whether it was laid out in Neceſſaries: bey to buy Neceſſaries 
It may be borrowed for Neceſſaries, but laid out and ſpent at a Tavern: Ante 279. 2 Lill. 52. 
AFere Covert may buy Neceſſaries, and her Act ſhall make tho Huſband charge. Oe. Far, 592. pl. 2. 
able; but ſhe cannot borrow Money to lay out for Neceſſaries. So it is of an ? ner ef er 


* 


Infant; he may buy Neceſſaries, but he cannot borrow Money to buy; for he 278. 3 


may miſapply the Money, and therefore the Law will not truſt him, but at 
the Peril of the Lender, who muſt lay it out for him, or ſee it laid out, and then 
tis his Providing, and his Laying out ſo much Money for Neceſſaries for him. 


OI 


——_——_—_ 


1 


Inns and Inn⸗keepers. 


Parkhurſt verſus Foſter, Trin. 11 Will. 3. B. R. 1 Ld. Raym. 4. 
E ESP ASS for Quartering a Dragoon upon the Plaintiff to find him f Med. 427. One taking 
| Meat and Drink, and Hay. and Scraw for his Horſe, &c: Upon Nor tn” Hd Et 

e , | | d) PLAST} . N N 
Guilty pleaded, a Special Verdict was found, that the Plaintiff kept a Houſe at Stables for their Horſes nor 
Epſom, S dimiſit Conclavia, Anglice Lodgings, talibus gut les ibid. Arcedeban! an Inn-keeper within Stat. 
br ſalubritalem atris & potionem Aquarum, Ac. and char le dreſſed Meat for EL 2 7 1th 13. for 

is — at 4 d. per Joint, and fold them ſmall Beer at ⁊ d. per Mug, and allo 8 eager * 
ä ou | 


a 


Inns and Inn-keepers. - 


found them Stable-room, Hay, Sc. for Horſes, at ſuch and ſuch Rates, and 
that = Defendant being a Conſtable, quartered a Dragoon upon the 

Plaintiff. | Fes 
Serjeant Wright and Mr. Cowper inſiſted, on the 4 & 5 W. & M. c. 12. By 
which Soldiers may be billeted upon Inns, Livery- Stables, Ale. houfes, Vidtualling- 
| houſ?s, and all Houſes ſelling Brandy, Strorg Water, Oder and Metheglin by Rug! 
to be drunk in the Houſes, and no others, and in no private Houſes whatſoever, And 
* P. 388 that this Houſe of the Plaintiff's does partake * of the Nature of all of them: 
bs and it is a common and a publick Houſe kept for Gain. . 
Shower and Broderick contra. It is againſt common Right to quarter Soldiers 
on any Man againſt his Will, and ſo is the Petition of Right 3 Car. 1. and 31 
Car. 2. c. 1. and therefore the Court will not extend the Statute of the 4 & 5 . 
. S. M. by any equitable Conſtruction, and this is not a Houſe within the Words 
Lg n of that Act. 1ft, This is not an Inn; for there Men come and are entertained on 
Felony 4 focus of Lodger. Acceſs, andthe Inn-keeper is indictable if he refuſe, 2 Ro. 84. Kel. 30. Pal 
8 Co. 32, Kc. Cro. Jac. 367, 374. Here People lodge on a private Contract; here he is as a Lodger, 
224: pl. 4. 2 Brownl. 254. there as a Gueſt. By Common Law, if a Gueſt ſtole Goods from his Lodgings, 
| \ *twas Felony z otherwiſe of a Lodger. If an Attorney comes to Town and takes 
- a Chamber in an Inn for the Term, he is not a Gueſt, Mo. 877. Hell. 49. Fig, 
Hoftler 49. 2ly, It is not a Livery-ſtable,; for there is Accommodation for 
Horſes only ; here for Horſe and Owner. zduly, It is not an Ale-bouſe nor 
Viftaalling-houſe ; for they ſell to all publickly, and indeed are deſcribed, quod 


cuſtodivit Tabernam communem & communi!” & publice vendidit,"&c. Weſt. Symt, 


F. N. B. 94. Hob. 245. 7 


1. | 
De. & tin. 135. b- Holt C. J. when this Cafe was ſet down for the Reſolution of the Court, gave 


Judgment for the Plaintiff, and ſaid, the Cale was ſo plain, that there was no 
Occafton for giving Reaſons. ET | 


York xerſus Grindſtone, Mich. 3 Ann. B. R. 2 Ld. Raym. 866. 
: | VF | | 


| 2 A | C3 4: | 13 | | - . 
H. by . bs Horſe in TY EPLEVIN for a Horſe; the Defendant avowed the Taking and Detain- 
an Inn becomes a Gueſt, IN ing, for that he kept an Inn, and the Plaintiff being a Traveller came and 
_"_ jp a rg iy” x left his Horſe there, where he had been kept ſo long, that the Keeping came to 
A. 1 Rol. Rep. 449. Pop. ſuch a Sum, till Payment whereof he detained him Upon Demurrer the whole 
127. 3 Bulſt. 269. Court held, That Inn-keepers were bound to receive and entertain Gueſts, and 
| therefore might detain the Goods of the Gueſts till Payment ; but the Chief 
Juſtice doubted whether the Plaintiff was a Gueſt in this Caſe, becauſe he never 
went into the Inn himſelf, but only left his Horſe there, which the Inn-keeper 
was not obliged to receive, and without an Owner did not receive as an Inn- 
keeper. Powell, Powys, and Gould contra, That the Plaintiff is a Gueſt by lea- 
ving his Horſe, as much as if he had ſtaid himſelf, becauſe the Horſe muſt be 
fed, by which the Inn-keeper has Gain; otherwiſe if he had left a Trunk or 
a dead Thing. Vide Cro. Jac. 188, 189. Ney 79. Latch 126. Pop. 178. 


Me. 471. 
P. 389 | 5 
* Inrolment. 
Taylor verſus Jones. Nich. 8 Will. 3. B. R. 
Deed inrolled * Oath Deed may be inrolled; without the Examination of the Party, upon Proof 


of the Execution. Where 


t by Witneſs that the Party delivered it. Godb. 270. Party died before 
aro binds the Acknowledgment, yet the Deed was inrolled, 3 Leon. 84. And if two ar 
other. 1 Leon. 183, 184. Parties o a Deed, and one acknowledge it before a Judge, it binds the other; 

Co. El. 717. Dyer 220, and at Common Law there was an Inrolment pro ſalva cuſtodia; and *tis the 
2 Inft, 674. 3 Lev, 387. Practice, That if a Man lives in New-England; and would paſs Lands here in 
bar 15 


it, and it b 


inds. 


Englands t 2 A mere nominal Party with him in the Deed, who acknowledges 
. | | Go | | SPI ren | 
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Joint-tenants and Tenants, &c. 
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Lady Anderſon's Caſe. Mich. i 1 Will 3. B. R. ; 
' Caſe. | 1 


H E. Court made a general Rule, That all Deeds ſhould be acknowledged 2 Lill. 69. 
on the Plea-Side in this Court, and not on the Crown-Side ; and that the 
Acknowledgment ſhould be in open Court. 


1— 
0 


* Joint-tenants and Tenants in Common. . 
Stedman verſus Bates. Mich. 7 Will. 3. B. R. 1 Ld. Raym. 64. | 
| „ | 288 


bury, for Rent arrear, for that 7. S. was ſeiaed and made a Leaſe, Sc. and Parceners may jolo in A- 
died, and the. Reverſion deſcended to the fame Countels of Saliſbury and her Siſter aint s 1 Lit. 164 a. 
as Heir: On Demurrer the Court held this Conuſance naught; for by Littleton BR * C. Caſes - 
himſelf, both Siiters muſt join; both take as Heir by Deſcent, and make but one 


Heir, to whom the Rent deſcends as one entire Inheritance. 


15 Replevin the Defendant made Conuſance as Bailiff to the Counteſs of 2 5 Mod. F +6 1210, 


Ward verſus Everard. Hill. 10 Will. 3. B. R. Intr. Hill. 7. Rot. 
| 719. 1d. Raym 422. S. C. 


EPLEVIN; the Defendant made Cognizance as Bailiff to 4. and B. Grant of 63-4 to five 
and ſhewed that Sir Robert Corr was ſeized in Fee of the Locus in quo, and equally to be divided; to 
granted one Annuity or yearly Rent of roo/. to A. B. C. D. and E. to be equally yo wn ew 201. to 

divided between them, to have and to receive to them and their reſpective LD RE, 
Aſſigns, 20 J. to each during their Lives, and the Life of the longeſt Liver of Ante 226. 3 Mod. 209. 
them; and that if any one died, his Share ſhould be equally divided among the Theol. Dig. 27. p. 9. Te- 
Survivors, and that A. and B. are the Survivors. The Plaintiff pleaded in Bar "22" e agar cannot 
an A& of Parliament to make void all Conveyances made by Sir Rebert Carr, rg 8 El 85 ; 305. 
| ; * e ee ee 7 . . . 40, 341, 
before ſuch a Time: And Iſſue being joined, whether this Grant was made before 637, 651. Velv. 2 3, 24. 
ſuch a Time, viz. April 1630. was tried at Bar, and found for the Avowant; Cro. Car. 154. W. Jones 
and Pemberton moved in Arreſt of Judgment, That Tenants in Common could 27. 5 Mod. 25. S. C. 
not join in an Avowry, but muſt avow ſeverally. Litt. ſe. 317. And that the On B (agg * 
Grantees were Tenants in Common, and not Joint-tenants. The Caſes cited on 366. 5 
both Sides were, 2 Ro. Abr. 90. Sly. 211. 2 Cro. 656. 1 Inſt. 180. Dy. 351. 
3 Cro. 28. 1 Saund. 282. 5 Co. 55. EI per Holt C. J. The Words, equally to 
be divided, cannot make a Tenancy in Common in a Deed, though they may in a 
Will; and * the Words, to have and receive 20 l. a-piece, are an Explanation * p. 91 
how the Money on Receipt is to be diſtributed, ziz. So much to one, and ſo 2 Roll. Abr. 90. 4 Leon. 
much to another; but do not ſever the Grant nor the Rent; for it is not ſeveral 187. 2 Cro. 259. Cro. 
Ren!s nor ſeveral Grants, but one Rent and one Grant undivided. If they were El- 330, 347. 3 Mod. 
Tenants in Common, then each of them muſt avow de quinta parte of 100 J. and 200. 3 * 
not for 100 J. If one Coparcener grants a Rent of 201. for Equality of Partition 


Rent, and the viz. is but explanatory. 1 Inf. 169. b. which Caſe is not to be one Acre to A. and the 
diſtinguiſhed. And the Chief Juſtice ſaid, If a Man grants two Acres to A. and other to B. they are Joint- 
B. babend. one Acre to one, and the other Acre to the other, the Habendum is void *©0ants. 
and repugnant. Hob. 172. And ſo here, Where the Grantor has granted one 

Rent, it is repugnant to the very Words of the Grant to make it ſeveral Grants of 

kyeral Rents, Judgment to the Avowant. 07 
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Joint-tenants. Carth. 340. 


to the other two, viz. 10 J. 20 one, and 10 l. to the other, they have but one Grant to A. and B. Hab. 


» 
— ——— U ——— — - 


— 
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9 Joint and Several. 
Fiſher verſus Wigg. Hill. 12 Will. 3. B. . Raym. 622. 
Comyns 88. S. C. 


7 FE UW O1 dered to the Uſe of 4. B. and 

| Words, equall OPYHOULD Lands were ſurren ered to the Ule of H. B. and C. and 
wy 3 2 Tr their Heirs, equally to be divided between them and their Heirs reſpec- 

ey in Common. Ina Will tively. Gould J. and Tourton J. held this a Tenancy in Common, by Reaſon of 

they do, but not LET the apparent Intent of the Parties. [N. B. and ſaid, That *twas here in the 

I . 376. 2 6. g of an Uſe, which muſt be conſtrued according to Wills to fulfil the Intent, 

Lag g 8 Bil 1c. and in the Caſe too of a Copyhold, wherein, to ſupport the Intention of th 

GO. 3 9. ro. : 75 : 8 - od - hi h : * 

3 Salk. 206. S. C. Caſes Parties, Limitations of Eſtates have been admitted, which are not allowed in 


B. R. 296. Holt 369. Frecholds. 1 Ro. Ab. 67. 2 Cro. 434. Pop. 125, 1 Saund. 151. 2 Vent. 365 
Lilly Ent. 205. 2 Vent. 


305» 


But Hol C. J. contra, held it a Joint-tenancy, for that the Words equally, Gs. 
import no more than was implied in the foregoing Words, i. e. to have alike, 
which they cannot but have as Joint-tenants ; and that Copyholds will not paſs 
| by more improper Words than Freeholds. . 5 3 | 

Mod. 20g. Ante 226. If a Feoffment be to A. and B. equally to be divided, they are Joint- tenants; 
To. Lit. 183. b. 2 Roll. for they have the Land by one Title and Eſtate, and equally to be divided, 
Abr. 89, 90. Imports nothing but what was implied before: But if it be to 4. and B. habendun 
| | one Moiety to A. and the other to B. they are Tenants in Common, for they have 
ſeveral Titles, and there muſt be ſeyeral Liveries, and the Habendum is conliſtent. 
But if it were habendum ten Acres to one, and ten to the other, the Habendum 
would be void for R . 


3 Lev. 373. 1 And. 194. * As for the Word divided, he held that did not import a Tenancy in Common, 
Goldf. 182, 185. Co. Lit. for their Poſſeſſion muſt be entire & pro indiviſo; to divide would be to deſtroy it; 
187, 199. b. and it 1s ſtrange to create an Eſtate from a Word which implies only what would 
7 deſtroy it. | | 

Tenants in Common hold by ſeveral Titles or ſeveral Rights; but their Po. 
ſeſſion is entire. At Common Law they were not compellable to make Partition. 


1 And therefore in ſuing a Writ of Partition, the Party never ſhews whether he is 
0. bo > | Tenant in * Common or Joint-tenant ; the Poſſeſſion of the one is the Poſſeſſion 
OP of the other, and he cannot be a Diſſeiſor without an actual Ouſter. Hob. 120. 

Mo. 868. | 


1 Vent. 376. Mo. 594 A Deviſe to two and their Heirs equally to be divided, was formerly looked 
667. 1 Leon. 113. 3 on as a joint Eſtate. Vide Dy. 25, 158. Benl. 19. 3 Cre. 330. Now indeed 
Leon. 19. 3 Co. 39. b. tis an Eſtate in Common, not by Force of the Words, but that it appears to be 
the Intention of the Party, that there ſhould be no Survivorſhip. A Deviſe to 
two equally to be divided, habendum to them and the Heirs of the Body of the 
| Survivor, is a Joint-tenancy. Style 211, 434. . 
3 Ben. 18, Laſtly, He ſaid, Joint-tenancies were favoured, for the Law loves not Fractions 
& * Op 8 Co. 104. Of Eſtates, nor to divide and multiply Tenures. [N. B. Whilſt the Eſtate con- 
15 tinues in Joint-tenancy, there is no Alteration of the Tenure. But if you turm it 
into a Tenancy in Common, all the entire Services multiply.] But Judgment was 
given according to the Opinion of the other two Juſtices. 15 | 


Reading's Caſe. Hill. 1 Ann. B. R. 
Tenant in Common may 


diſſeiſe his Companion. N E Tenant in Common may diſſeiſe the other but it muſt be by actual 
Far. 39. Co. Lit. 199. b Diſſeiſin, as turning him out, hindering him to enter, &c. But a bare Per- 
Ante 302. Foſt. 423. ception of Profits is not enough. Per Cur. . 


2 
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Joint and Several. 


Aa Heydon verſus Heydon. Mich. 5 W. & M. B. R. 
Two Partners, Execation nh Ss 


agaioſt one; Sheriff muſt ("OLEMAN and Heydon were Co- partners, and a J udgment was againſt 
ſeize all the Goods, and ſell = Coleman, and all the Goods both of Coleman and Heydon were taken in Execu- 


25 28 NES tion : And it was held by Holt C. J. and the Court, That the Sheriff muſt ſeize 


S. C. Holt 302. Comb. 2 all, 
$329. -* 4 


OW ͤ 2.” 
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Iſſue 
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F. 293 
IN Covenant the Plaintiff declared, That the Defendant and J. S. convenerunt What Works LY a Co- 
pro ſe & quolibet eorum, that they or either of them would lade ſueh a Ship, venant joint and ſeveral. 
and pay for the Freight, c. The Defendant pleaded in Abatement, That other Co. Lit. 144. b. 2 Co. 
Covenantors were in full Life not named, and prayed Judgment of the Writ # par. 5 C0. $32 I” 
And it was agreed by all, That Obligamus nos & utrumque noſtrum in a Bond is 260. Dyer 19, 69, Jes. 
joint and ſeveral. Sed per Holt C. J. There is Diverſity between A. & B. conve- 
niunt & quilibet eorum conventt, and A. & B. conveniunt pro ſe & quolibet 
eorum; for in this firſt, quilibet eorum convenit expreſsly ſevers the Lien, but pro 
quolib:t eorum ſeems to go to the Thing to be done, that is, That they both or 
either of them would do it: Sed religui Faſtie. contra, and Judgment was, That 
the Defendant ſhould anſwer over; : + 


, — , * 1 2 1 „ 
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— 


Journeys Attounts. 


Elftobb berſur Thoroughgood. Mich. 9 Will. 3. C. B. 1 Ld. Raym. 
| 2493. ©, 


HE Teſtator made A. his Executor till his Son came to Twenty-one: A. Where one, not Party td 

brings Debt, pending which the Son came of Age. Et per Cur', They the firſt Writ, may have a 
make but one Executor, and tis but one Executorſhip, and therefore the Son may W. * 27 en we? 
bring a Writ by Journeys Accounts, for he is privy ; otherwiſe had 4. been (70 4 8 d 
Adminiſtrator durante minori ætale of the Son; for then he coming in by the jac. 218. pf. 8, 550. | 
Ordinary, and the Son by the Teſtator, there had been no Privity. So if the Winch 82. Cro. Car. 294. 
Teſtator make A. his Executor, with Condition that if he do ſuch an Act, B. 1 Lutw: 297. Comb. 428. 
ſhall be his Executor; in this Cafe A. is an abſolute Executor, unleſs he determine e. | 
his Office by his own Act; and then B. is not privy to have Journeys Accounts. 
2dly, A Writ brought within thirty Days after the Abatement of the firſt, is a 
recent Proſecution, | | 


11 
6 6——B — 


* Jſſue General. 
Holler ver/izs Buſh. Paſch. 9 Will. 4. B. R. 


(1) 
Laer etz che Defendan: pleaded and ſhewed a Right in the Biſhop of Sal: 1 
1 bury by Preſcription, to grant Replevins in ſuch a Manor, and that the Horſe Plaintiff took and impound- 
in Queſtion was the Horſe of J. S. a Stranger, and that the Plaintiff cepit & im- ed it, and the Defendant 
parcavit Equum præditt. and that by Virtue of a Replevin the Defendant took the 2 him by a Replevin, 
ſaid Horſe, Sc. And the Court held this Plea no more than the General Iſſue, 7,5. 1 ©© the General 


ü Iſſue. 3 Lev. 41. . 
for it does not ſo much as admit a Poſſeſſion in the Plaintiff; for the Taking and El. 262, Poſt 590. .. | 
Impounding prone ne Poſſeſſion to the Plaintiff; but the Horſe was thereby only 5 Mod. 252. - Carth. 380. 
in Cuſtody of the Law, and ſo no Colour of Action in the Plaintiff; otherwiſe Skin. 674. 3 Salk, 272. 


perhaps, if it had been cepit & detinuit, 88 Ty 


* P. 394 


Hatton ver ſus Morſe. = Ann. B. R. 5 Payment pleaded ſpecially 


| 15 OE in Aſſumpſit, or given in 
PER Hen Chief: Juſtice; In Debr the Defendant may plead a Releaſe," beciufg E. dener on chs Seneral 
. it admits the Contract, which is a Colour of Action, and yet he might give Ife. Co. Lit. 282, b. 
it in Evidence upon Nil debet. | | ; | 283. 2. 2 Roll. Abr. 682. 
. a | 5 2 E. 3 Salk. 273. 8. S: ; 
| So Holt 395, 567. 
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lawry till Inquiſition 


Judge. 


OY 


9 * 


N 
Performance in Aſſumpſit 
amounts to the General 


Tue, Cro. Jac. 544 


P. 395 


So in Aſſumpſit, the Defendant may plead Payment, becauſe it admits the 4, 
ſumgſit, and yet he may give it in Evidence on Nen Aſumpꝑſit; ſo was the principal 


unn A 


Caſe, and fo ruled. | 
Sea verſus Taylor. Mich. 2 Ann. B. R. 


N 4ſumpft, the Defendant pleaded, Quod ipſe performavit omnia ex parte ſus 
BL perſorman?.; and it was ruled, That this amounts only to the General Iſſue. 
Onzre, For the Aſumpſit is admitted, ſo that this is but a Diſcharge; and quere of 
the Caſe of Hatton and Morſe ante, if it be not contra. W725 


_—_— 


* Jſues and Profits, 


Pritton verſus Cole. Hill. 9 Will. 2. B. R. Intr. Trin. 7 Will. 3. 


Carth. 441. 2 Inſt 453. 
Fleta 68. 5 Mod. 109, 

112. Poſt, 408. Iſſue of 
Lands not forfeited by Out- 


taken; and Alienation be- 
fore Inquiſition is a Bar. 

1 H. 7.7. . 19 H. 7. 30. 
. 214.9: 7. 
3 D. 305. pl. 1. S. C. 
Poſt 408. Comb. 469, 
434. Skin. 617. Caſes 
B. R. 175. Holt 421. 

1 Keb. 57, 74, 76. 


Beaſts of Stranger, Le- 


vant and Couchant, ſeiſe- 
able on a Levari Facias; 


ſo of Jointenant and Com- 


moner, unleſs the Title 
found by the Inquiſition: 
Far. 32. 2 Salk. 448. 


Iſſues of Jointenant for 
Life, leviable on Rever- 
ſioner. 2 Roll. Abr. 


157, 159. Lane 79 · 


* P. 396 


Hard. 101. Raym, 17. 
Polit 408. 


pray oy = 
Judge and Party. Ante 
201. you | 


Rot. 187. 1 Ld. Raym. 305. 8. C. Comyns 51. 8. C. 


N a Levari Facias to levy the yearly Value of 55 1. found by Inquiſition 
upon an Outlawry, on a Judgment in Debt; The Sheriffs took the Beaſts 


of a Stranger, Levant and Couchant on the Land of the Defendant ; and in an 


Action of Treſpaſs againſt the Plaintiff in the Action for taking theſe Beaſts, 
wherein he juſtified under the Levari Facias, the Court held, iſt, That by bare 
Outlawry the Party immediately forfeits his perſonal Goods, and they are veſted 
in the King, and he does not forfeit the Profits of his Lands, nor Chattels real, 
till Inquiſition taken : And therefore that an Alienation after Outlawry, and 
before Inquiſition, is good to bar the King of the Pernancy : but if he makes a 
Feoffment after Inquiſition, the Feoffee has the Eſtate, and the King ſhall have 
the Profits. Vide 21 U. 7. 19. Hard. 101. Kay. 17. Dr. & Student, D. 1. c. 
22. 2 Ko. 159. Lane 79. 3 Cre. 431. 2dly, That the Sheriff may well take 
the Cattle of a Stranger, Levant and Couchant, for they are the Iſſues of the 
Land. Stat. Weſtm. 2. c. 32. 2 Inſt. 43 3. and the Land is Debtor; and if the Law 
were otherwiſe, he might defeat the King of all by agiſting the Land; and there 
is better Reaſon for their being liable in this Caſe than for a Rent-Charge, which is 
againſt common Right, and by the Grant of the Tenant. - 3dly, That if there be 
a Commoner, or another Tenant in Common with the Defendant, his Beaſts may 
be t. ken upon the Land, unleſs the Title of the Commoner, or the Tenant in 


Common, be found by the Inquiſition; and fo it is of a Leaſe for Years, prior to 


the Outlawry ; for they are bound by the Inquiſition, and fo is their Title till 
they avoid it by Monſtrans de droit brought in the Exchequer. 4thly, That if 
IT ues be forfeited, by a Juror and returned upon him, his Feoffee is liable, nay, 
he in Reverſion is liable, if the Juror was only Tenant for Life; for this being a 
Service for the Publick, the Inheritance itſelf is made Debtor, and charoed to 
anſwer it; otherwiſe of the Iſſues forfeited, and returned upon an Outlawry. 
The Defendant or his Heirs, Feoffee or Aſſigns, are liable as claiming under the 
ſame Eſtate, which is charged with * this Debt, but it ſhall not charge him in 


Reverſion or Remainder; for the Forfeiture ariſes from a particular Default 


of the Tenant, and not from a Charge on the Inheritance. 8 re of this 
Caſe, Title Juſtification. 4 * 


* 
— 


| Judge f 
Anonymous. Mich. 10 Will. 3. B. R. 


ER Hai C. J. The Mayor of Hereford was laid by the Heels, for fitting in 


]udgment in a Cauſe where he himſelf was Leſſor of the Plaintiff in Eject- 
ment, though he by the Charter was ſole Judge of the Courr. „ 
— Groen- 


— 


_ 
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'  Groenvelt verſus Burwell & al. Trin. 12 Will. z. B. R. 2 Ld. 
Raym. 230. Comyns 76. 8. C. gs | 
I E Cenſors of the College of Phyſicians in London ate impowered to in- Ante bs bo. 263. 
ſpect, govern, and cenſure all Practiſers of Phyſick in Civitate London, 8 Co. 41, 60. b. | 
and ſeven Miles round, ſo as to puniſh by Fine, Amerciament, and Impriſon- 103. a. Fitz. Nat. Br. 73. 
ment; they convicted Dr. Groenvelt of adminiſtering inſalubres Pillulas & noxia Ss Nr ＋ * o. 43. > | 
Medicamenta, and fined him 20/. and twelve Months Impriſonment ; accord- his Act is not b 
ing 


Treſpaſs againſt the Officers and the Cenſors: And it was held by Holt 64. Otherwiſe of an 


386. Holt 184, 395, 


judicial Authority, though he has Power to commit; for he does not commit for = 3 non 
Puniſhment, but for ſafe Cuſtody. But here is a Fine ſet, & finis finem litibus im- 481. p. 173. ; 


l, 


* P. 34 
fable, The Matter of a Verdict is not traverſable, and there is no Reaſon why ©? 


ment, in a Matter of which he has Juriſdiftion : It would expoſe the Juſtice of A ; 1 Xn 
the Nation, and no Man would execute the Office upon Peril of being arraigned 322. 


Aſ. 19. a Judge of Oyer and Terminer, where the Jury found and preſented a a 


Wood verſus The Mayor and Commonalty of London. March 2. 


1701. In Error. 


T Cuilaball, Debt was brought in the Court of the Mayor and Aldermen Mayor 1 1 
of London, for the Penalty of a By-Law made by the Common-Council of London may limit 
of the City; the Penalty was 400 l. of which 300 J. was by the By-Law to be lenalties of By-Laws to 
forfeited to the Uſe of the Mayor and Commonalty of the ſaid City: Judgment r yuh * 
ws given againſt the Defendant, and he brought Error before Commiſſioners Mayor's Court p abe, it 
appointed to examine thoſe Errors, viz. Holt C. J. Ward C. Baron, c. And it if the Mayor could be ſe- 

vas held by Holt C. J. to which the reſt agreed, 1ſt, That the Mayor and Com- vered. Moor 412. 

onalty might make a By-Law, and limit the Penalty to be fortcired to them- 5,©%: 54 * Mod. Caſes, 

| th ; becauſe there is no Way to enforce Obedience, but by Puniſhment, poſt 883. 8. C. Halt 

1 ch muſt neceſſarilyt he either pecuniary or corporal, as Impriſonment, which is 740, 396. W 

* legal, unleſs there be a Cuſtom to warrant it; and the direct End the By-La 
<3, 15 no more than Obedience. —— | 

% 2ly, That it might be ſued for in the Court of the Mayor and Aldermen, 2 Roll. Abr. 


f the Mayor could be ſevered, and the Court held before the Aldermen ; Thus P. 398 
1 3Q | the 


1 


10 Co. 


gly the Doctor was taken in Execution upon this Sentence, and * Cro. Jac. 314. 2 Bulſt. 


cer, as Conſtable com- | 


have ſaid by their Judgment, viz. That they were inſalubres Pillulas & noxia Me- 786. Caſes B. R. 243, 
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drawn in queſtion, either by: Action or Indictment. 12 Co. 23. And in the 27 5 Balg £395 March 3. 
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Judgments. _ | 


* * 
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— 


the Chief Juſtice of the Common Pleas may bring an Action in C. B. but then 
there muſt be a ſpecial Entry, viz. Placita coram Fohanne Blencowe milite, Se. 
omitting, the Chief Juſtice, otherwiſe it would be erroneous, 8 H. 6. 8 1. But 
ſo it 1s good, for the other Judges are a Court without, him : So a Judge 
of the Common Pleas cannot take the Conuſance of a Fine in his own 
| Caſe. | : | ; 2 

Poſt 426. 2. Cro. 234. 2dly, That if the Mayor was an Integral Part, ſo as there could not be a 
TI pf. / FOI Court without him, but it muſt be the Court of the Mayor and Aldermen, it could 
Rep. Hh. 73 q 7. Dyer not be ſued for there; for then the ſame Perſon was Jucge and Plaintiff, Agent 
55 and Patient, which could not be: The Maſters and Confreres of an Hoſpital are 
Tow -1zed of an Advowſon; if the Church is void they may preſent a Confrere, for 
he may be ſevered, and yet the Corporation remains ; but they cannot preſent the 
Maſter, for he is an Integral Part, and the ſame Perſon cannot be Doner and Do- 
nee: So if a Biſhop hath Lands in both Capacities, he cannot give or take to or 
from himſelf, So of a Mayor, for he is the Head of the Corporation : And if an 
Action be brought by the Mayor and Commonalty, and the Mayor dies, the 
Writ abates ; for he is the Head of the Corporation, and by his Death the Cor- 

poration is ſuſpended. b ET 5 
Athly, Though the Mayor abſent himſelf, and the Recorder ſits for him, and 
that by the Cuſtom of the City, yet it alters not the Caſe; for though the 
Recorder ſits perſonally, and it is perſonally his Judgment, yet it is legally and 
virtually the Act of the Mayor: The Recorder is his Deputy, and his Act is 
the Act of his Superior: The Style of the Court is Coram Majore, Sc. And a 


Action by Mayor and 
Commonalty abates by 
the Death of the Mayor. 
Co. Lit. 264. a. 


Man connot ſue either before himſelf or his Deputy. | | 
Sthly, That the Caſe in 2 Ro. 93. Title Judge, 71. 14. was Law, but not for 
the Reaſon there given: It was an Action brought by the Mayor before the 
Mayor ; but it did not appear on the Face of the Record that the Plaintiff was 
Mayor; for it was brought by him as J. S. and he was not Mayor at the Com- 
mencement, but pending the Action became Mayor; and it could not be aſſign- 
ed for Error, becauſe it was not pleaded below; and it was only Error 
in Fact, and could not be averred, nor appear to the Court above without 


Averment. 


** 


P. 399 8 - * Judgments. 
Clerk verſus Rowland. Trin. 5 W. & M. B. N. 


1 þ : | | 
There * bs tow Days P ON a2 Mrit of Inquiry, either on Demurrer or Judgment by Default 
excluſive between the U executed the laſt Day of a Term, the Plaintiff may enter Judgment the 
<> mY 0 ny 28 5th Day after, and not before: So where there is a Verdict, there muſt be four 
: Maa. = ood, 191, Days between the Verdict and the Judgment; not that in all Caſes there can be a 
241. 2 Salk. 518. Ante Motion in Arreſt, as in the principal Caſe, where the Verdict or Inqueſt is the 
77 · laſt Day of the Term; but ſtill there may be a Writ of Error, and this Time is 
allowed for theſe Purpoſes ; and therefore, after Verdi& or Writ of Inquiry the 
Courſe is for the Plaintiff to give a Rule to enable him to enter his Judgment N. 
cauſa oftenſa fit in contrarium infra quatuor dies; and in the principal Cale, Execu- 
tion was ſet aſide, becauſe it was ſued out the fourth Day after the Term, the 
Writ of Inquiry being executed and returned the laſt Dare. 


Anonymous. Paſch. 9 Will: 3. B. 4. 


Warrant per Feme, who I F a Feme ſole give a Warrant to confeſs a Judgment, and marry before it be 
marries aftefwards, is re- } entered, the Warrant is countermanded and Judgment ſhall not be e oaks 
voked. Show. 91. Ante againſt Huſband and Wife for that would charge the Huſbandqꝓ. 


&+ m | 1 IT Tiers ** 
117. 2 Saund. 213. {ls die OTE 
Far. 53. Cumber. 2424. / F7 T2! wly e 
1 ; PO RS of FRE . 1 
Co. Lit. 310. A. | | l 1 1 C41, $4; "711 
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Cooke verſus Cooke, Trin. 9 Will. 3. B. R. 


N a Quare Impedit the Defendant pleaded Miſnomer in Abatement, and the Where TIM may be 
Plaintiff} demurred, and gave the common Rule to join, Sc. It was held, entered on the peremptory 
That in 21] real Actions One cannot enter Judgment upon a n Rule with- Rule without Motion 
'out Motion ; and ſo in mixed Actions; otherwiſe in perſona] ; but this ex- | 
tends not to Pleas in Abatement, becauſe final Judgment 1s not given on 5 
them. 


* Duke's Caſe. Mich. 9. Will. 3. B. R. | P. 400 | 
D UK E was upon a Trial at Rar convicted of Perjury, and upon the 8 8 
Capias he was outlawed; and upon the Exigent twas moved, That Judg- Puniſhment cannot be 
ment of the Pillory might be given againſt him in his Abſence: Ez per Holt e 1 H. v4 his 
C. J. Judgment cannot be given againſt any Man in his Abſence for a corpora!l! 39+ 
Puniſhment ; there is no ſuch Precedent. If a Man be outlawed of Felony, 
Execution. was, never awarded againſt the Felon. till brought to the Bar. A Ca- 
pias ad ſatisfaciendum Domino Regi pro fine is common, but there never was a Writ 
to take a Man and put him in the Pillory ; and ſo ſays Sir Samuel Aftry upon 
Search of Precedents. 5 wo 


Anonymous. Mich. 10 Will. 4. B. R. 


A Feme Covert, who lived by herſelf, and acted as a Feme Sole, gave a War- Judgment confeſſed by 
| rant of Attorney to confeſs a Judgment, Sc. and afterwards moved to Feme Covert refuſed to be 


{ct aſide the Judgment, becauſe ſhe was Covert ; but the Court would not relieve lp Or 
her, but put her to her Writ of Error. | | * 


Anonymous. Mich. 10 Will. 3. B. R. 


A Motion was made to ſet aſide an Execution on a Judgment, upon Suggeſtion Where * is con- 

" of an Agreement between the Parties, made Aer the Judgment given, feſſed upon Terms, Court 
viz. That the Judgment ſhould be upon ſuch and ſuch Terms. Et per Holt will take Notice of them; 
C. J. Where a Judgment is confeſſed upon Terms, it being in Effect but a con- ee K mes. 
ditional Judgment, the Court will lay their Hands upon it, and fee the Terme N 
performed: But where a Judgment is acknowledged abſolutely, and a ſubſequent 
Agreement made, this does no Way affect the Judgment, and the Court will 
xe no Notice of it, but put the Party to his Action on the Agreement; and in 
this Caſe the Agreement being only under their Hands, *tis no Ground for an 
Audila Querela; and the Court cannot hold Plea of an Agreement upon a Motion. 


* Domina Regina ver/us Fitzgerald. Paſch. 1 Ann. B. R. *P,q0t 

T H E Defendant being convicted of a ſcandalous Libel, Judgment was ie the ſame 
given againſt him to pay 100 Marks Fine, and go to all the Courts in Term, and thePuniſhment 

Meſtminſter Hall with a Paper in his Hat. In Chancery he behaved himſelf impu- increaſed. | 

dently, and juſtified his Offence; for which Reaſon the Court increaſed his 

Puniſhment by Impriſonment, 7 N e 


- 


— 


Anonymous. Paſch. 1 Ann. B. R. 


8 a Judgment be below for the Plaintiff, and Error is brought, and that What 1 ſhall be 
Judgment reverſed ; yet if the Record will warrant it, the Court ought to given on a Writ of Error, 
: dgment be erroneous, and For 25 N 
againſt the Plaintiff on the Merits of the Cauſe, that ought to be reverſcd, Far 3. 1 .. 
and no new Judgment given for the Plaintiff, I an erroneous Judgment 
be given for the Defendant, and 'tis reverſed,” and the Merits appear for the 
Plaintiff, he ſhall have Judgment: If the Merits be againſt the Plaintiff, the 
Defendant ſhall have a new Judgment. S0 it is in the eg Ter . Fg ® 
) £53.) 057 084 ine e ite 20 Divo Snot ot Hin 7011 br 
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Judgments. 


Ann.. 


for they are to reform as well as to affirm or reverſe it. 1 Rol. Air. 774. pl. 1 
Cro. Car. 443. Hob. 194. TT „ | 


| | Duke of Norfolk's Caſe. Trin. 1 Ann, B. R. 


„ © iv 6 A. op WG; . ee ee E 
Far. 30. S. C. © Judgment M Verdict was given in Zaſter-TJerm, and before Judgment ſigned the Plaintif 
Ri mm died. Et per Holt C. J. That ſhall not hinder the Judgment being enter. 
Death, provided it be ed, provided it be within two Terms after; and the Statute of Frauds and Per- 
within two Terms after juries only requires the Time of ſigning ſhould be entered on the Roll; and that 
Verdict. 17 Car. 2. c. 8. J* ie J Pres * 50 q j be Batt fo ah V. that 18 
Far. 68. Cumber. 196, only for the Benefit of Purchaſors; for if Judgment be ſigned in the acation, yet 
263, 292, 441. 3 Salk. tis entered as of the Term before; and none but a Purchaſor ſhall be admitted to 
116, Ke. 2 Lev. 82. fay it was ſigned as of any other Time; and ' tis the Courſe of the Court to let all 


prog Caſes 191, Holt Things be done in the Vacation, as of the Term before. f 
400. * | | 5 


*p 402 Attwood verſus Burr. Mich. 1 Ann. B. R. 2 Ld. Raym, 821. 
Far. 3. . ona T N an inferior Court the Plaintiff demurred on the Defendant's Plea, and the 
Demurrer to a Plea muſt. Entry of the Judgment for the Plaintiff, on the Demurrer was, Ideo confi- 


be entered with Et quia | Lt , 55 bi a 
Wer Curie quod placit derat, eft, &c, and not ſaid as uſual, Et quia videtur Cur* hic quod placitum prædich 


pred”, &c. S. C. 2 Salk. Præfa! Defendentis minus ſufficiens in lege, &c. And now this Judgment was re- 
603. 5 Mod. 397. verſed for that Cauſe; for when a Demurrer is joined, the Court ought firſt to 
Ante 89. S. O. Far. 7. determine the Matter of Law, whether ' ſufficiens or minus ſufficiens, before they 
Carth. 447. 3 Salk. 369. pronounce Judgment; and by this Judgment it does not appear that they deter- 


Lilly Ent. 225, 40% mined the Matter of Law before them. 


890. | * J 
O(n) Cutting verſus Williams. Hill. 1 Ann. B. R. Yide this Caſe Title 
Action ſur le Caſe ſur Aſumpſit, pag. 24. pla. 8. 
: | Anonymous. Mich. 2 Ann. B. n | 
Warrant : dt Judg- F a Man be arreſted upon Proceſs ex Communi Banco, or any inferior 
ment given in Cuſtody, Court, and gives a Warrant. to confeſs a Judgment in this Court while 


Far. , ig. 199- 58-7 | : . 
Mad. x64. 3 Miydte,. Cuſtody, no Attorney being there preſent, we can examine and ſet aſide this 


Mod. Caf. 85. Caſe ant. Judgment; otherwiſe where it is to confeſs a Judgment in another Court, 


115. es ARNE, + 4. 
Siſted verſus Lee. Mich. 3 Ann. B. R. 


setting 3 | P O N. Payment of Coſts, the Court will ſet aſide a Judgment, though it 
I be regularly entered, if the Plaintiff hath not loſt a Trial; and ſo is the 
common Courſe in C. B. = Wo LES 


Anonymous. Paſch. 4 Ann. B. R. 


No W Pr Irregu- \ H E Defendant, againſt whom Judgment was recovered, brought a Writ 
larity after Error brought, of Error, and afterwards got . a Reference to the Maſter to examine the 
Regularity of the Judgment; and the Court upon the Maſter's Report were of 
Opinion, That by bringing the Writ of Error the Judgment was admitted to be 
regular, and that he ſhould not examine that now; and the Rule was dif- 

charged. | 3 EAT 


. P. 403 ©  * Phillips verſus Berry. Trin. 6 Ann. B. R. 


If lads 9 B. R. be 1 N Ejefiment, Judgment was given in B. R. for the Defendant; a Writ of 
' reverſed in Parliament, Error was brought in the Houſe of Lords, who reverſed the ſaid Judgment; 
the Judgment muſt be whereupon the Plaintiff applied to the Court of King's Bench to enter up the 
3 . 4 rs Judgment given by the Houſe of Lords; and twas urged, That a Judgment 
Show. P. C. 51. 8. C. muſt be given either by the Lords, or by this Court: That the Lords could not, 
Holt 402. becauſa they have only the Tranſcript of the Record before them; therefore this 

Court muſt, leſt there ſnould be Defect of Juſtice, like the Caſe of a" pr 


* 


rn r 


Juriſdiction. Fa 
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. 


Ridge, 1 eto; 74. In Treſpaſs, Judgment in B. R. was given for the Defendant; 
Error was brought in the Exchequer- Chamber, and the firſt Judgment was 
reverſed, and the Record returned in B. R. The Court of B. R. gave 


N Sa 
Judgment quod querens recuperet, and a Precedent was ſhewn in Wincheomb's Caſe, 


Judgment of Law, the very Record before them; [Sed Quær. de ceo, Car 1. fendant on a Special Ver- 
Sid. 2 36. il eſt dit, Que dett giſt in B. R. pendent Error in Parliament , que ne poet eſtre, 5 be reverſed in the 
le ery Record eſi remove. 1 Rol. Abr. 753. pl. 10.) For the Writ of Error . that 
ſays, recordum & proceſſum, and not !ranſcriptum ; and he took this Difference, If give the new 


1 1 .. , cope udgment; otherwi 
Ejectment is brought in B. R. and upon a Special Verdict Judgment is given for Deus, otherwiſe on 


; u | Demurrer, Ante 401, 
the Defendant, and this Judgment is reverſed in the Exchequer-Chamber, that 262 Far. 3. 2 Saund. 


Court ſhall give Judgment and enter it: but had it been upon Demurrer, this 8 1 Lev. 310. Cro. 
Court ſhould have entered the new Judgment, becauſe the Exchequer-Chamber 28. As 512, 1 Vent, 

| : . anv. tit, Error 
could not have awarded a Writ of Inquiry of Damages: Further he ſaid, If c9. No 

8 eee x | $9 y 129. 1 Roll. 
Judgment be firſt given for the Plaintiff, and that be reverſed in Error, the De- Abr. 805, 2 laſt. 23. 
fendant is in ſtatu quo thereby, and no new Judgment need be given. But if the 4 Int. 72, Cro. Car, 
firſt Judgment was given for the Defendant, and that is reverſed, a new Judg- 42. 
ment muſt be given to put the Plaintiff in Poſſeſſion of what he demands: And 
the Court agreed they could not enter a new Judgment for the Plaintiff, be- 
cauſe when they have given Judgment on the Original, they have executed 
their whole Authority, and "Wy 1s no Precedent that this Court ever entered 
u 


a new Judgment, where the J. dgment given here was. reverſed in Parlia- 
ment: Add afterwards Application was made to the Lords, and they entered the 
new Judgment. N 4 


the 


— 


3 


*Juriſdiction. P. 404 
Stannian verſus Davis. Mich. 3 Ann. B. R. 2 Ld. Raym. 795. S. C. 


RR OR of a Judgment in the Palace-Court, in an Action on the Caſe, Andrews 9 

wherein the Plaintiff declared, That ſuch a Day, in ſuch a Pariſh in the Rep. A. Q. 7. S. C. 
County of Middleſex, he delivered to the Defendant (being an Inn-keeper) a 6 Mod. 223. Holt 13, 

Gelding, ſafely to he kept in his Inn, and that he ſuffered him to be taken out of e Courts every 
his Stable, and rid ſo immoderately that the Gelding was ſpoiled: And it was ing that makes the 


objected as Error, That the Riding did not appear to be within the Juriſdiction n 


5 | to be Jur be laid within the Juriſ- 
of the Palace Court. Et per Cur“: In Actions in inferior Courts, it is neceſ- diction; otherwiſe of Mat- 


ſary that every Part of that which is the Gift of the Action ſhould appear to 


ter of Aggravation. 


be within their Juriſdiction; otherwiſe of ſuch Matters as arę inſerted only for r e. „ aca 

he Agęravation of Damages, and might be omitted, and yet the Action re- - 56, JP OF . 
main. 35 c | | 5 8 | 32. 2Lev. 87. 2 Show. 

In Caſe for calling the Plaintiff Whore, per quod Marritag. amiſit, the Loſs of 430. 1 Sid. 343. 

Marriage muſt be laid to be infra Furiſdi#ionem, for that is the Giſt of the 

85 Action; otherwiſe for calling her Thief, Sc. So in the principal Caſe, the Neglect 

\rit in keeping is the Gift of the Action: The Taking and Riding is a ſubſequent 

je rong, and a Meaſure only of Damages. Judgment affirmed, 1 Saund, 72. 

+ 1 Cro, 570, 1 Ro. 546. 1 Jones 448. © 5 

dil 5 


Anonymous. 'Paſ. 4 Ann. In Canc. 


\ Bill was brought in Chaneery to forecloſe a Mortgage of the Iſland of Sarke 7 | e I 
A the Defendant pleaded” to the Juriſdiction o the Coutr, un, Thar the 3 
Iſlands of Sarke, Guernſey, Jerſey, &c. were four Iſlands governed by the Laws of Mortgage on Lands out of 
ine Dutchy of Normandy. And it was objected, That Bills to redeem were an- the Juriſdiction of the 


ns, bur Bills to forecloſe were of a later Day: That Serjeant Hutchins had ſaid, 9 75 . ee 4 
e remembered the firſt of them; That the Party ought to ſue in the Courts of agit in Perſonam, Chem 
Dogs rb Bal iodide ol ear 


= 
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where the ſame Courſe was taken. Holt C. J. The Houſe of Lords have, in If Judgment for the De. 
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Juſtices of Peace. 
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On the other Side it was ſaid, That Chancery agit in Perſonam; That if the 
| | Perſon be here, he may be ſued ih Chancery, though the Latids lie in a County 
„ Palatine, or in another Kingdom, as Ireland or Barbadoes, And Wright, Lord 
Keeper, over- ruled the Plea, ſaying, The Court acted againſt the Perſon of 
the Party and his Conſcience; and there might be a Failure of Juſtice if the 
Chancery would not hold Plea in ſuch Cafe, the Party being here, and the 
whole Iſland in Mortgage. 9 8 
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Jury and Yuro?, 
5 Anonymes. Trin. 8 Will. 3. B. R. 
* by FE Ma- A. was made, That when the Maſter is to ſtrike a Jury, viz. P orty eight 
oth 


ſter and the Practice out of the Freeholders Book, he ſhall give Notice to the Attornies of 

thereon. 2 Lill. 127. th Side? te be preſent, and if one comes and the other does not, he that 

Vide ante 205. appears ſhall 2ccording to the ancient Courſe ſtrike out Twelve; and the Maſter 
mall ſtrike out the other Twelve for him that is abſent. 


3 Anonymous. Mich. 8 Will. z. B. R. 


F by Rule of Court the Maſter is ordered to ſtrike a Jury, in caſe it be not 
expreſſed in ſuch Rule, That the Maſter ſhall ſtrike Forty eight, and each 
of the Parties ſhall ſtrike out Twelve; the Maſter is to ſtrike twenty-four, and 
the Parties have no Liberty to ſtrike out any. | | 


Anonymous, Paſ. 1 Ann. B. R. „ 


3 ) Fa ive V . thei N Kn b | EIN TS 

. 2. Ough P ury give a Verdict on their own Knowledge, they ought to tell the 

_—_ the 2 — e Court ſo, that they may de ſworn as Witneſſes; and the fair Way is to tell 
can give Evidence, before the Court before they are ſworn, that they have Evidence to give. : 


they are ſworn. 


2 12 — 223 2882 5 — „ . S *: 


EL 


* Juſtites of Peace, 
; | Anonymous: Hill. 4 Ann. B. R. 


— 


Proper 4 upon P E R Holt C. J. The moſt Way for Juſtices to proceed upon the 14 
Statute 14 Car. 2. in Re- Car. 2. in removing a poor Perſon, is to make a Record of the Complaint 
movals of Poor. 14 Car. and Adjudication, and upon that to make a Warrant under their Hands and 
hes ma Sea to the Churchwardens, to convey the Perſons to the Pariſh to which 
they ought to be ſent, and deliver in the Record per proprias manus into Court 

next Seſſions, to be kept there amongſt the Records, to charge the Pariſh; and 

that Record may be well removed by a general Certicrari to the Juſtices of 

Peace: Mr. Broderick ſaid he had adviſed the Juſtices in Surry to do ſo. 


Domina Regina verſus Varrington. Mich. 9 Ann. B. R. 


g (2),  TFNDICTMEN T was found at the Seffions of the Peace for forging a 
rgerx 2 a — 4 a 

b jute of 1 Letter in the Name of J. S. Sc. and was brought into B. R. by Ceruorer, 
Peace. Dyer 69. pl. 29. and upon Motio in Arreſt of Judgment the Court held, That no Indictment 
lay ES Juſtices of Peace for Forgery; for their Power is created by Act of 
Parlament within Time of Memory, and they have no other Authority tha 
what is thereby given them; and the general Words of their Commiſſion I. 
 gmnibus aliis tranſgreſſionibus & malefatiis quituſcunque, muſt be underſtood of ſuch 
Crimes as they have Power over by the ſeveral Statutes which created or enlarged 
their; Power: So it is for Perjury at Common Law; but Perjury upon S ade 
| indictable 


Hawk. 2 pt. 40. 
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cular Proviſion of that Statute. . 
* p _ Title Poor, Orders, Seſſions. 


— . . 8 $ "5 47 1 2 ” — * , « , . 3 - 4 — E 

7 * os he” . 2 g 55 * * on tag , 8 > we nn” 4 r 2 4 2 
* * * * 

uf 

2 


n Juſtification, 
Atkinſon ver ſus Crouch. Mich. 2. W. & M. B. R. 


th. 


TN Treſpaſs for taking Salmon: The Defendant juſtified the Taking the Sal- Jallibcatiol, ) 1 Eliz. 


7. and c. 17. ill for Want of 
And upon Demurrer the Court held the Plea ill for ſtewing a Warrant. 


how. Re. 62. 


mon, being caught at an undue Seaſon, under the Stat. 1 Eliz. c. 1 
that he was a Conſtable z 


indictable before the-Jiiſtices of Seſſions, becauſe it is ſo appointed by the parti 


, ws 


want of ſhewing a Warrant; for that the Conſtable could not intermeddle without 


Warrant, nor the Leet without a Preſentment. Plaintiff had Judgment. 


Leewerd & Ux verſus Balilee. Mich. 7 Will. 3. B. R. 1 Le Rayrn. 


62. 8. . By 


4” 


Defendant pleaded Son Aſſault demeſne of the Wife. The Plaintiff replied, 


hat the Defendant was going to wound her Huſband; and that ſhe Inſultum 
fecit to defend him. To this the Defendant demurred ; arid Cartbew for the 


Defendant inſiſted; That Inſullum fecit 


fence of his Poſſeſſion, which was held ill, and that he ſhould have pleaded Mol- 


liter manus impoſuit. Quod fuit conceſſum per Curiam. But the Court ſaid this | 

differed, for that the Wife might juſtify an Aſſault in Defence of her Huſband ; hold, but muſt plead Mol- 
ſo might a Servant of his Maſter; but not a Maſter in Defence of his Servant, li 
becauſe he might have an Action per quod ſervitium amiſit. If the Defendant was 
holding up his Hand to ſtrike the Huſband, the Wife might make an Aſſault to 
prevent the Blow. But a Man cannot juſtify an Aſſault in Defence of his 


Houſe or Cloſe, but 


muſt *plead Molliter manus impoſuit, Judgment for the 
Plaintiff, | | 


* Swinſtead verſus Lyddal. Mich. 8 Will. 3. B. R. Intr. Trin. 8 P 408 


Will. 3. Rot. 229. 


JN an Action of Treſpaſs and falſe Impriſonment for ſuch a Time, & quouſque 
he paid 115. The Defendant pleaded the Stat. 3 Fac. 1. c. 15. for erecting 
a Court of Conſcience in London, and that tali die the Plaintiff was ſummoned to 
appear, and the proceſs continued till ſuch a Day, atid then th 

Order that he ſhould be carried to the Compter and impriſoned quouſque he paid 
7 5. Debt, and 25s. 6 d. for Coſts; virtute cujus ordinis he being an Officer took 
im and detained him; Sc. Plaintiff demurred, Et per Cur, 

5 iſt, The Court of Conſcience erected by 3 Fac. 1. c. 15. have by the very 


2dly, Though he does not anſwer the Detaining quouſque he paid 11 5. yet the 
Plea is well enough, for the gzouſque is not the Cauſe 

lonment : the quouſque is but Matter of Aggravation. If the Defendant had ſaid 
nothing to the Money, it had been a good Juſtification, as if one bring an Action 
of Treſpaſs for taking his Horſe and riding him immoderately, tis ſufficient to 
juſtify t e Faking, for that is the Treſpaſs; and if the Caſe was, That the Plaintiff 


8. C. 


f Action, but the Impri- 


paid the Officer 9 53. 6 d. and nevertheleſs the Officer detained him for more, the 


Plaintiff ſhould reply it: Vide Moor 704, 705. 3dly; The Court held the Plea 
naught, becauſe the Order was to carry him to the Compter; and though he 
confeſſes he detained him ſix Hours, he does not ſhew it was in the Compter, or 
m carttying him thither ; and this differs from the Caſe of a common Arreft ; 

1 { : - 4 . : + 


the 


** 


P. 407 


748. Ante 107, 


20. Cro. Car. 372. 


1 1 A vu: E. 5 erv on the Wife: the Wife may juſtify Aſſault 
[' Treſpaſs by Huſband and Wife for Aſſault and Battery on the Wife, the Ar. ed mrs A 
1 Mod. 36. 
| 2 Keb. 597. 
| 1 Lev. 282, 
was naught, and to prove it, cited a Caſe H. 6. pl. 51. Servant of 
Trin. 21 Car. 2. Rot. 1821. where tlie Defendant pleaded Inſultum fecit in De- 


283, 


his Maſter ; but not vice 


1 Rol. Re. 19. 
2 Ro. Abr. 546. D. 2. 


Not of his Free- 


verſa. 
contra. 


ter, &c. 


(3) 
5 Mod. 295. Skin. 664. 
3 Salk. 219. In 
Impriſonment, Juſtiſica- 
| tion under Order of the 
Court made an Court of Conſcience to + 
carry Plaintiff to the 
Compter, ill; becauſeIm- 
priſonment confeſſed, and 
not ſhewn to be in the 


3 ; . Compter. 2 Jones 215. 
rection, incidentally and conſequenrially, a Power to continue their Proceſs. 2 Vent. 94. 


1 Sid. 441. 
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the Officer in that Caſe may make any Place his Priſon, becauſe the Writ i; 
| Ita quod Habeas Corpus ejus coram, &c. apud Weſtm. which is a general ls 
Co. Lit. 49. b. 52. b. thority ; but here 'tis a Special Authority to take and carry him to the 
258. 303. b. Compter. i | | | 3 


Britton verſus Cole. Hill. 9 Will. 4. B. R. 1 Ld. Raym. 305. 8. C. 
| Comyns 51. S. C. 


(4) _ | . | 

5 Mod. 109, Ante 395. N Treſpaſs againſt J. Cole, for taking forty-three Sheep, the Defendant plead. 
1 ed, That a Levari iſſued ex Cam Scace, which recited a Judgment in Debt, 

obtained by F. Cole in C. B. and an Outlawry and Seizure, and an Inquiſition 

returned, which found the Land and the Value to be 554. per Annum; and b 

x this Levari the Sheriff was commanded to levy the ſaid 55 J. de exitibus & pro- 

Pp. 409 fJicuis terre, and that on a Warrant of the Sheriff to * 4. and B. Bailiffs, the 
WE now Defendant requeſted them to take theſe Cattle. On Demurrer it was held, 

That the Court could not take Notice, that Joby Cole the Defendant, was the 
John Cole mentioned and recited to be the Plaintiff in C. B. hut that ought to 
have been averred ; Yet that however his Requeſting the Bailiffs not to execute 
their Writ, but to take theſe particular Cattle, was a ſufficient Confeſſion of a 
Treſpaſs : But then they held, That whether the Defendant was concerned as the 
original Plaintiff, or concerned himſelf of his own Head as a Stranger, he had 
| not juſtified ; and theſe Diverſities were taken and agreed. . _ „ 
Oro. Car. 446. pl. 17. That in Treſpaſs againſt the Sheriff, tis enough for his Juſtification to ſhew a 
447. Vid. 2 Lill. 135. Writ: So it is in the Caſe of his Bailiff or Officer; with this Difference, that the 
aug: 2.0 0 Sheriff muſt ſnew the Writ was returned, if returnable; the Bailiff need not, 
Docs. Ene Officer need becauſe it is not in his Power: But in Treſpaſs againſt the Plaintiff himſelf or a 
only ſhew.a Writ of Exe- mere Stranger, they cannot juſtify themſelves unleſs they ſhew there was a Iudg- 


cution ; otherwiſe of a ment as well as an Execution: for the Judgment may be reverſed, and it ought 
common Perſon, unleſs in 2 


ö n to be at their Peril, if they take out Execution afterwards ; but they ſeemed to 
3 Fg hold, That if one comes in Aid of the Officer, at his Requeſt, he 1.4 Juſtify as 
mand is traverſable. Ante the Officer may do; but ſuch Requeſt or Command of the Officer is traverſable: 
107. Lutw. 1566. Cro. As in Treſpais, if the Defendant juſtifies Damage-feaſant, or by Diſtreſs for Rent, 
Car. 394. 3 Lev. 20. he muſt make himſelf Bailiff to the Perſon having Right, or that he did it by his 
3 35 N - Command, but the Command is traverſable; otherwiſe in Replevin where H. 


Pl. 3. makes Conuzance on the Right. 1 Leon. 1 50. 2 Leon. 115. 1 Ro. Rep. 46. 


If H. requeſts another to 
take Gooks, he is a Treſ- 
paſſer. 


Freemen verſus Blewitt. Hill. 12 Will. 3., B. R. 1 Ld. Raym. 632. 


.4 
Serjeant at Mace juſtifies 


_— Ie RESPASS for taking the Plaintiff's Goods; the Defendant pleaded, 
in Replevin oar of he 1 That a FPlaint in Replevin was entered in the Sheriffs Court in London: 
Sheriff's Court; ill for that the Defendant was Serjeant at Mace, and a Precept came to him to 


want of ſhewing it was re- replevy theſe Goods, which he did accordingly. Upon Demurrer it was ob- 


turned. Where a principal jected, That the Defendant was principal Officer, and his Precept was re- 
Officer juſtifies under a re- 


turnableWrit he muſt ſhew turnable, and yet he does not ſhew it was returned: But Broderick 


it was returned. Secus of contra urgees That the Replevin differs, for it is not returnable, and 


ſubordinate Officers. $ C. never is ſo pleaded. Dy. 189. and ſeveral other "Caſes, After two Argu- 
Caſes B. R. 394. Holt408. ments *twas ruled by Hel, C. J. to which the reſt agreed, That wherever 
' "a principal Officer is to juſtify under a returnable Proceſs, he muſt ſhew that 
the Writ was returned; for he is commanded to return the Writ, and hall 

not be protected by it, unleſs he ſhews that he paid a due and full Obedi- 

ence in acting under it: So it is of a Neri Facias or Capias; the Sheriff 

P. 410 cannot Juſtify under them without ſhewing a Return; for * theſe Writs are, 1's 
quod Habeas Corpus or denarios illos apud Weſtm. but any ſubordinate Offi 

cer, as a Bailiff, may. Yide 20 H. 7. 13. 21 H. 7. 22, 3 Lev. 204. 50G. 

Lane 52. Moor 57. Owen 90. 4. Br. Treſpaſs, 48, 76, 104, 154. Fitz. Treſspaſs 1 98. Now a Replevin 
48. Latch 223. 4 Co. or an Alias Repleyin, are not returnable ' Proceſs; they are only in Nature of 
67. a. Cro. El. 17. Pl. 8. a Juſticies to impower the Sheriff to a Plea in his County Court, where a Day 
is given them; but there is no Return to be made to the [firſt or ſecond Wrt, 

and therefore whoever juſtifies under the firſt Writ of Replevin, or the Alias, — 
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ſhew no Return; but the Pluries Replevin is always with this Clauſe, vel Poſt 
cauſum nobis fignifices, and therefore it is a returnable Proceſs ; and if any 


principal Officer that has the Return of it, pretends to juſtify under it, he wy 
muſt ſhew -it was returned; otherwiſe of a ſubordinate Officer. In the Caſe 


ccc 
88 


— 


5 8. 


bins Car. 447. Ante, 
at Bar the Defendant is a 3 Officer: If the Priſoner eſcape, the Action » to 
muſt be brought againſt him; and this Proceſs under which he juſtifies, was 
a returnable Proceſs : And Judgment was entered for the Plaintiff, Was 


